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PREF'ACE

On behalf of the members of the Joint Committee on National Cohesion and Equal

Opporrunity and pursuant to tle provisions of Standing Orders of both houses of
Parliament I have the honour to present to the house, this Report on a workshop on

operationalization of the equalization fund with various govemment institutions and other

key stakeholders.

COMN4XTTEE MANDATE

The'Joinf Com-miffee-on.National-Clohesron-an-dfEqual-Oppn-rtun1ry ii eitabtidtreaEder the

Standing Q$er No. 217 and 214 of the Senate and the National Assembly respectively, in

tq inte;Alia: r- -

(a) monitor and promote measures relating to policy and program initiatives in pursuit of
peace and national cohesion;

(b) investigate, inquire into and report on all matters relating to inter community cohesion;

(c) monitor and promote metuures designed to enhance the equalization of opportunities

and improvement in the quality of life and status of all persons, including persons who

are marginalized on the basis of gender, age, disability, health status, ethnic, racial,

cultural or religious background or affiliation or any other such ground;

(d) Investigate,. inquire into and report on all matters relating to discrimination and or

marginalization of persons referred to under sub-paragraph (c).

COMMITTEE MEMBERSHIP
The Joint Committee comprises of the following Members: -

l. Hon. Johnson Sakaja, MP - Chairman
2. Sen. Hargura Godan4 MP- Vice Chairperson
3. Hon. George Omondi Mallan, Mp
4. Hon. Mohamed Diriye Abdullahi, Mp
5. Hon. Peris Tobiko, MP
6. Hon. Grace Kipchoim, MP
7. Hon. Francis Mwangangi, Mp
8. Hon. James Gordon Rege, MP
9. Hon. Moses Injendi, MP
10. Hon. Kimani Ngunjiri, MP
11. Hon. ZipporahJesang, MP
12. Hon. Mohamed Elmi, MP
13. Hori. Rose Museo Mumo, MP
14. Hon. Elijah Memusi Kanchory, Mp
15. Hon. RobaDuba, MP
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16. Hon. Maisonleshoomo, MP
17. Sen. Beatice Elachi
18. Sen. Mike Mbuvi Sonko

19. Sen. Henry TioleNdiema
20. Sen. Peter Mositet
21. Sen. Isaac Melly
22 - Sen. Abdirahaman Hassan

23. Serr: Stephen Sang

24.Sen. EmmaG. Mbura
25. Sen. Agnes Zani

26. Sen. -Godliver Omondi- ---- --
--27: Seii.'Ali'Abdi Btlle --

28. Sen. Chris Obure

29. Sen. KarueMuriuki
30. Sen. Moses Kajwang'

C OMMITTEE OBSERVATIONS

i. The elected representatives from the identified counties were not consulted in the

process of selecting the projects to be funded through the Equalization Fund.

ii. Theye was no evidence of public participation in selecting projects.

iii. The criteria for selecting Counties that benefit from the Equalization Fund relies

heavily on the Poverty inder

C OMh4ITTEE REC OMMENDATIONS

i. Projects identified under the Equalization Fund must not be lumped together with

the other government projects. They must be separately identified and appropriated

for to ensure accountability and tansparency in the use of the firnds.

ii. There is need to separately identiff and appropriate for projects under the

Equalization Fund.

iii. The Funds should be allocated with the intention to fund specific projects.

iv. Public participation is guaranteed by the Constitution. This should be pursued by all

the hgencies tasked with putting the Equalization Fund to use.

v. There is need for a combined effort between the Committee and the agencies

involved in the implementation of Equalization Fund to visit the fourteen (14)

Counties and confirrr that the identffied projects are those prioritized by the people

in these Counties.
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There should be an extensive National Survey to give a baseline for the accurate

identification of the projects that will improve the livelihood of Kenyans. It is not

adequate to rely on the 2009 cenzus- a lot has changed since then-

The criteria for selecting Counties that benefit from the Equalization Fund

shouldinclude other indices such as the Human Development Index and not rely
only on the Poverty index.

The Committee should hold a meeting with the leadership of the fourteen (i4)
counties (Governors, senators, Members of parliament and women

F9pf9'q"J4ygg),-r-epIgsJg!4sv.-99_fu!qth9]iqe-r-ruglses.(-C.abru-eJSgcre!4riE..s*af.--

Treasury, Transport Energy, Health and water), and the Budget committee, to
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ensure clarity in the operationalization of the Equalization Fund.
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tsACKGR.OIIND

Article 204 of the Constitution establishes the Equalization Fund: It states that:

(i) There is established an Equalisation Fund into which shall be paid one half per cent of
all the revenue collected by the national govemment each year calculated on the basis of the

most recent audited accounts of revenue received, as approved by the National Assembly.

(2) The national govemment shall use the Equalisation Fund only to provide basic services

including water, roads, health facilities and electricity to marginalised areas to the extent

necegsary to bring the qualify of those seryices in those areas to the level generally enjoyed

by the rest of the nation; so far as p6sSible.

(a) only to the extent that the expenditure of those funds has been approved in an

Appropriation Bill enacted by Parliament; and

(b) either directly, or indirectly through conditional grants to counties in which

marginalised communities exist.

(a) The Commission on Revenue Allocation shall be consulted and its recommendations

considered before Parliament passes any Bill appropriating money out of the Equalisation

Fund.

(5) Any unexpended money in the Equalisation Fund at the end of a particular financial

year shall remain in that Fund for use in accordance with clauses (2) and (3) during any

subsequent financial year.

(6) This Article lapses twenty years after the effective date, subject to clause (7).

(f Parliament may enact legislation suspending the effect of clause (6) for a further fixed

period ofyears, subject to clause (8).

(8) Legislation under clause (7) shall be supported by more than half of all the members of
the National Assembly, and more than half of all the county delegations in the Senate.

(9) Money shall not be withdrawn from the Equalisation Fund unless the Controller of
Budget has approved the withdrawal.

In line with its mandate, the Joint Committee on National Cohesion and Equat

Opportunities during one of its meetings resolved to hold a workshop to deliberate on the

Operationalization of the Equalization Fund. The objective of the workshop was to inform

the Commiltee on the progress ma,Je so far in terms of operationalizing the Equalization

6JOINT COMMITTEE ON NATIONAL COHESION AND EQUAL OPPORTUNITIES
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Fund, the causes of the delay so far in rolling out the fund and to encourage synergy and
communication between the agencies concerned with implementing the Fund.

HIGHI-IGHTS OF THE PUBLIC Ffi".IANCE MANAGEMENT
(EQUALTZATION F.LTND) R-E GULATIONS, 201s

Presented by Mr. Albert Mwenda for Dr. Kamau Thugge, CBS Frincipal Secretary /
the National Treasury

lThe presenter.gave a background of the provisions of theConstitution and the FFM Ac! -
2012 that'gle iisd to and effec-tthe EQualization Fund. He also highlighied

atures-of,lhe-Eund-the-progress-that-tras-been-rnade;sueoesses-aRd-ehallenges-eneountered-

in operationali,*gthe Fund. The presentation was as follows:

Background - Constitutional provisions

Article 204 of the constitution establishes the Equalization Fund and....

1- Sets the source of the capital for the Fund at 0.5% of all revenue collected by the
National Govemment eachyear calculated on the basis of the most recent audited
accriunts of revenue received, as approved by the National Assembly.

2. Requires National Government to use the Equalization Fund only to provide basic
services including water, roads, health facilities and electricity to marginalized areas

to the extent necessary to bring the quality of those services in those areas to the
level generally enjoyed by the rest of the nation, so far as possible.

3- Requires National Govemment to use the Equalization Fund only to the extent that:
c the expenditure of those funds has been approved in an Appropriation Bill enacted

by Parliament; and

o either directly or indirectly through conditional grants to counties in which

marginalized communities exist.

The National Government has opted to use the Fund directly through the national

government stnrctures in the margin alizrud counties.

Article 2L6(4) of the Constitution Requires the CRA to determine, publish and regularly
review a policy in which it shall set out the criteria by which to identifi the marginalized

areas for purposes of Article 204 (2). This policy was approved by Parliament in December,

2414.
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Eackground - PFM Act 2012

Section 18 of the PEM Aet assigns the responsibility to administer the Fund to the Cabinet

Secretary / National Treasury.

ln additioq this Section requires any withdrawal from the Equalization Fund to be

authorized by the Controller of Budget

Salient Features of the Equalization Fund Guidelines

1. The Fund Guidelines provide that the Fund shall be managed at the National

Government level.

2. Further, the Fund Guidelines have provided a robust management structure for the

Fund to ensure the Fund's objectives are achieved through a bansparent and

accountable mechanism.

3. The management structure includes the Administoator of the Equalisation Fund,

_Adris.sry B_oard and a Secretariat.-

4. The Fund Guidelines provide that the Fund may be used directly by the national

govemment where the firnction(s) fall under the national government

5. Altematively, the Fund Guidelines provide that the Fund may be used by the

national government to finance devolved functions under intergovemmental

agreements as envisaged under Article 187 of the Constitution as conditional grants.

6. These Regulations accord the National Executive the latitude to implement the

decisions of the legislature while providing for the consultation with Members of

Parliament during the identification of projects.

7. The Marginalization policy determined by the Commission on Revenue Allocation

in line with Article 216 (4) of the Constitution, identified fourteen counties to

benefit from the Fund for the first three years namely: Turkana; Mandera; Wajir;

Ivfarsabit; Samburu; West Pokot; Tana River; Narok; Kwale; Garrissa; Kilifi; Taita

Taveta; Isiolo; and Lamu.

8. The Regulations provide for:

o Preparation and submission of work plans;

o Preparation and submission of quarterly financial statements; and

o The process of approval of financial statements and work plans for the Fund.

9. Requires any withdrawals from the Fund to be based on Parliamentary approval

througb an Appropriation Act and be authorized by the Controller of Budget

IJOINT COMMITTEE ON NATIONAL COHESION AND EQUAL OPPORTUNITIES



10- Makes provisions for the Winding up of the Fund and specifically provides that cash

balances shali be transferred to the National Exchequer Account whereas assets

shall be transferred to the state Department responsible for finance; and

1 l. Schedule I: Makes elaborate provisions on the conduct of the business and affairs of
the Advisory Board including tenure of office, vacation of office, meetings of the

Advisory Board, disclosure of conflict of interest and Minutes of the Advisory
Board.

the Fund

@qualization Fund) Regulations, 2Ol5 with key stakeholders and their input taken

into account before finalization of these Regulations.

I The Equalization Fund Regulations have also been approved by parliament.

up to the current financial year.

National Assembly for the financial year 2016/17 to the Fund. This is 0.8% of the

last audited revenue raised nationally an amount that is above the required 0.5% and

therefore included in this amount are arrears for previous years-

the National Government budget over the medium term.

of the Fund and the necessary structures to operationalize the Fund have been

finalized.

the Central Bank of Kenya and Kshs. 6.4 billion has been deposited in this account.

2016117 it is expected that at the end of FY 2016117 the account will be funded to

the tune of Ksh. 12.4 billion.

the National Assembly pursuant to Article 221 of theConstitution after approval by
the Cabinet secretary / National Treasury as required under the Regulations.

9
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o

the implementation of the approved budget of the Fund for Fy 2016/17.

o The lt'Iarginalization Policy took three years before it was approved by Parliament.

" Consultations on and approval of the Equalization Fund Regulations by Parliament

took two years.

" This delayed the roll out of the Equalization Fund thus creating a perception that

National Government was not keen to operationalize the Fund.

There were divergent views on modalities for implementation of the Equalization

Fund.

This was particularly with regard to the two options:

o Utilizing the Fund directly through state Departonents of the National

Government or CDF stuctures; or

o Utilizing the Fund indirectly through conditional grants to marginalized

counties.

Equalization Fund Regulations were finally approved in late 2015.

The approved Regulations provide for the use of the Fund through the National

Govemment structures.

hojects for FY 2016/17 have been identified by the relevant National Government

Ministries / State Departnents/ Agencies through the National Govemment

structures at the county level.

Due to this delay in the approval of the policy and the Regulation for the Fund, huge

arrezus had accumulated estimated at Kshs. 7.68 billion.

The approved marginalization policy was to be effective for three years

commencing2}Bfi4 and therefore it shall lapse in the Fy ZOl6lL7.

The Commission on Revenue Allocation is therefore expected to develop the 2nd

generation marginalization policy before the end of Fy 2016117.

o

o

o

o

o

o

Conctrusion

The decision to use the Fund directly through the National Government skuctures is

informed by the National Government's comparative advantage to leverage on the

existing capacity.

c

JOINT COMMITTEE ON NATIONAL COHESION AND EQUAL OPPORTUNlTIES 10



o This will ensure faster and efficient implementation of projectVprogmms to ensure

maximum impact in order to bring flre services of the marginalized counties closer

to those enjoyed by other areas

REVEI.II]E ALLOCATtrON CRITERTA AND THE EQUALISATION FIIND

(Policy on which sets oti the criteria of identtfytng the marginaliztd areas and the

formula of aUocation offunds)

- Prqsegtatiqp by tbe l\lls. r,ineth Oyugi DirecJor Research.and Policy, Commission on -
Revenue Allocation

The presenter gave the Constitutional provisions that give the connection between the

Commission and the Equalization Fun4 the definition of marginalization, the nafure and

causes of marginalization, and the criteria used to identiff the marginalized for purposes of
benefitting'from the Fund. She concluded by giving the recommendations of commission
on the poiicv goveming the use of the Fund, the membership of the Advisory Commiuee
and the allocation criteria. The presentation wzrs as follows:

Introduction

Article 216(4)z The Commission shall determine, publish and regularly review a policy in
which it sets out the criteria by which to identifu the marginalized areas for purposes of
Article 204 (February 2013)

Article 20a@): The Commission shall be consulted and its recommendations considered

before Parliament passes any Bill appropriating money out of the Equalization Fund

Article 20aQ): Fund shall be use to provide basic services including water, roads, health
facilities and eleckicity to marginalizedareas to bring quality of those services to the level
enjoyed by the rest of the nation as far as possible

MARGINALIZATION

Article 260: Defines Marginalized communities (location, lifestyle, culture, social value,

etc.)

Marginalized Group (Articte 27)- Race Sex, Pregnancy, marital status, health status,

colour, age, disability religion, culture etc

JOINT COMMITTEE ON NATIONAL COHESION AND EQUAL OPPORTUNITIES 11
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I\{arginalized Areas:The Commission defined marginalized areas ia reference to a

geographical location (a county) where significant populations of marginalized

communities live

NATURE AND CAUSES OF MARGIN,ALISATION

Historical and Legislative Discrimination

District Ordinance Act of 1902 created closed dishicts (Turkana, Marsabi! Wajia Mandera,

Garissa, Isiolo and Samburu)-were deemed uneconomical.

f-ana Poticy & Administration:

Dispossession of Land Gand Title Ordinance of 1908; and the Crown Lands Ordinance of
l915-crown land;Creation of the White highlands

Geographical Faetors

Vastress and distance from the capital and climatic conditions-exclusion from development

Culture and Lifestyles

Pastoral communities-ASAl 80% of total land area.

Marginal participation in integrated social, economic and political development

Inequitable development policiesSessional Paper No 10 1965- invest in high potential

areas and rediskibute to low

CRITERLA IDENTIF"YING TIIE MARGINALIZED

Frimary criteria: County Development Index

The criteria include:

Health: o/o of Deliveries by qualified personnel; Level of immunization; Improved

sanitation)

Education: (% of population with Secondary education;Adult literacy)

Infrastmcture: (Water, Roads and Elecnicity)

Foverfy- Measure of deprivation

Other Criteria:

Study report on Historical and legislative discrimination

CRA county marginalization survey

The Marginalised Counties include: Turkana, Mander4 wajir, Marsabit Samburq West

Poko! Tana River, Narolg Kwale, Garissa, Kilifi, TaitaTavet4 Isiolo and Lamu

JOINT COMMITTEE ON NATIONAL COHESION AND EQUAL OPPORTUNITIES 72



Recommendations of the policy

i ' That the Fund be appropriated as conditional grants to marginalized counties
2. That the Fund be appropriated in a single budget line
3. That the Fund be managed by an Advisory commi tt"- (crear rintrages _Fmd

Management, coungt and rocar rever structwes od the Ministries)
4' Maigbalized communities within non-margin alizedcounties- ffirmattve action

Recommendations on the Membership of the Advisory committee
1. Commisrion on Revenue Allocation ' '

2. The National Treasury

3. The lnter-governmental Relations Deparfrnent

4. The Conftoller of Budget

5. The Kenya Institute for public policy and Analysis

1

t:
l'

):

t.

i

I

r'

state Depaftnents responsible for water, Roads, healtb, Education and Eleckicity

Allocation'Criteria

1' The commission recommended that the fund be shared among the fourteen counties
based on:

4 50% based on the County Development Index
b) sl%Equally.

MANAGING BTIDGETARY ALLOCAfiON IN LIGHT OF THE
EQUALIZATION F.UND

Presented by Agnes Odhiambo (Mrs.)Controller of Budget

The presenter briefly gave the constitutional and pFM Act 2012 requirements that should
be met in the implementation of the Equalization Fund. she also highlighted the planning
framework and budgetary allocations that should be considered in the use of the
Equalization Fund' The presenter concluded by insisting that use of the Fund should be
monitord reported and audited- The presentation was as fonows:

7
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Introduction

What is a budget?

P A budget is a financial planused to estimate revenues and expenditures for a specific

period of time. It is a management and plaming tool, not just an accounting

document and assists in the allocation of resources.

!' A budeet allocationis the amount of funding designated to each expenditure line. It
designates the maximum amount of funding to a given item or program, and it is a

limit that is not to be exceeded.

Constitutional and PFM Act 2012 requirements

F The PFIvI framework requires effective management of budgets.

F IFMIS should be used to process and track resource utilisation for effective use of
resources (Section 12 of the PFM Act 2012). Effective planning and financial

control will help in:

1. Enswing..effrcient and efflective use of resources

2. making sound decisions

3. demonstrating accountability

4. taking remedial action where needed

Planning Framework and Developing Budget Allocations

Equalization Fund projects should be determined based on planning frameworks:

F Existing expenditure commitrnents.

I' For the allocation of expenditure budgets, the appropriate levels may be informed

by historic expenditure patterns and any appropriate benchmarks that have been

idet'itified or adopted

Supplementary Budget Alloeations aud Carry Forward, and Froject Surplus Balances

ts Budgetary allocations might not always be sufficiently estimated. This can happen

when adequate funding for predictable or reoccurring expenses are not included in

the budget and might require the budget to be modified after adoption to account for

the shorffall.

) Typical corrections will include tansferring funds from other allocation categories

or from the organization's surplus (savings).

)' Insufficient revenues might require the need to reduce budgetary allocations in order

for expenditures not to exceed revenues at the end of the budget year.

JOINT COMMITTEE ON NATIONAL COHESION AND EQUAL OPPORTUNITIES 74
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Monitoring and Reporting

!, Budgetary allocations should be routinely monitored to ensure the amounts

budgeted are sufficient to meet expenditures.

F Both the Constitution and the PFM Act2012 require regular monitoring of

expenditure and reporting; not just to verify expenditure against target but also to

identiff changing pattems or circumstances that need corrective action.

una.oU.lectives at regu'lar intervals.

reporting. These include:

o National Internal Audit Departunent

o The Public

I Periodic reports should be prepared in line with the PFM framework.

- Quarterly reporting

- Ar:nual reporting, etc.

Auditing

D The Fund should be audited on annual basis or as the case may be.

NATIONAL COmSION AlrD TIm EQUALIZATTON FUNL

Presentation by IIon. Francis OIe l(aparo Chairman of the National Cohesion and

fntegration Commission (NCIC)

The presenter showed that the Counties that had qualified for the Equalization Fund were

also those with the lowest social cohesion, lowest development indicators and the highest

incidence of poverty in the country. He also highlighted the Government effort in bridging

the gap between the marginalized counties and the rest of the nation through Policy and

Legal lnstruments. The presentation was follows:

Introduction
.,.

c The ASALs Counties that are mainly targeted by the Equalization Fund have the

lowest social cohesion index, the lowest development indicators and the highest

f
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incidence of poverfy in the country. Hence perceived or real feeling of
marginalization by the locals.

o The NCIC social. cohesion index of 2013 ranked cou:rties on matters of peace,

prosperity and Equify as follows:

Lowest Social Cohesion: Wajir Q2.0%), Garissa (36.5%), Mandera 3B.B%o),Tu6

River (43.0W

Highest Social Cohesion: Kiambu (65.9%), Uasin Gishu (64.5%), Nairobi (63.7%)

and Siaya (63.2%)

; Conscious public policy choices by Kenya's past Government may be responsible for

this sorry situation. Consider this scenario: Sessional Paper No. 10 of 1965 on African

Socialism stated the following: "One of our problems is to decide how much priority

we should give in investing in less developed provinces. To make the economy as a

whole grow as fast as possible, development money should be invested where it will

-yield-tha-largest-increase-in-net--output-This-approach-rHill-clearly--favor-the--
development of areas having abundant natural resources, good land and rainfall,

transport and power facilities, andpeople receptive to and active in development.r,

e For many years this policy statement guided distibution of national resources and

investment decisions by the Government; hence the wide developmental gap between

the region and the rest of Kenya.

c The net effect of this policy is in a nutshell "separate development" that did little to

build cohesion between Kenyans in the north and those in the rest of the counky. On

their part many in Northern Kenya regarded the rest of the country as distant and

different-

e The primary policy chailenge is how to close this gap and achieve national cohesion

and integration in practical terms.

Government effort in Bridging the Gap-Policy and Legar Instruments

" Since 2003 the Government has demonslrated renewed commitment to the ASALs,

for example through the Economic Recovery Sfrategy launched in 2003, which

recognized 'the important contibution the ASALs can make to national

development'. The Government of Kenya is committed to putting in place a holistic

policy framework that facilitates and fast-tacks sustainable development in the

region, reducing levels of inequality with the rest of Kenya and releasing its potential

for the benefit of the nation as a whole.

JO INT COMM ]TTEE ON NATIONAL COHESION AN D EQUAL O PPORTU NITI ES 16



e The constitution of Kenya 201a have provided for affirmative action programs for
marglnaliz_ed groups under Article 56.

o Article 204 provides for the Equalizatisn Fund to accelerate infrastructure
development in the ASALs. Implementation of the Equarization Fund will strengthen
cohesion and integration of ASAr with the rest of the county and address inequality
and inequities.

R.ecommendations

o The Equalization Fund should be directed to purely capitar deveropment and not to
recurrent expendittne

c The Govemment should fast-track the release of the Equalization Fund including
progressive compensation of the Iost five (5) years.

c The social cohesion index should be considered when constituting counties for the
equlalization fund

THE CONSTITUTION OF'KEI{YA (AMENDMEND NO.2) BILL,
NATIONAL ASSEMBLY BILLS NO. 26 OF'2013

Presentation by Senator Omar Ilassan
The senator presented the considerations of the senate committee on Legal Aftirs and
Human Rights on the constitution of Kenya (Amendment) (No.2) Bill, National Assembly
Bills No' 26 of 2013' The Bill proposes to amend Article 2014 onthe Equalization Fund to
allow the disbursing of Funds through the constituencies. The presentation was as follows:

fntroduction

The Bill seeks to amend Article 204 of the constitution to remove the disbursement of the
Equalization Fund from the purview of the National government and hansfer it to the
constituencies where the marginalized areas edst.

According to its Memorandum of objects and Reasons, the Bill is informed by the fact
that the Equalization Fund was established to assist margin arizedareas to attain the same
Ievel of development as the rest of the County.
Chapter sixteen of the Constitution provides for amendment of the Constitution.
Article 255(l) ofthe Constitution as follow_

f
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"A proposed amendment to this constitutton shall be enacted in accordance

with Article 256 or 257, dnd approved in accordonce with clause e) by a

referendum, if the amendment relates to any of the follow ing matters-

(a) the supremacy of this Constitution;

(b) the territory of Kenya;

(c) the sovereignty of the people;

(d) the national valws and princtples of governance mentioned in

Article l0 (2) (a) to (d);

k) the Bill of Rights;

(/) the term of ofice of the President;

(g) the independence of the Judiciary and the commissions and

independent ffices to which Chapter Fifieen applies;

(h) thefunctiora of Parltament;

(, the objects, principles and structure of devolved government; or

(il the provisions of this Clapter."

(2) A proposed amendment shall be approved by a referendum under clause

(t) if-
(a) at least twenty per cent of tle registered voters in each of at least

half of the counties vote in the referendm; and

O) the amendment is supported by a simple majority of the citinru
vottng in tlw referendum.

(3) An amendment to this Constitutton that does rat relate to a matter

mentioned in clause (l) shall be enacted eitlwr-
(") by Parliament, tn accordancewith Article 256; or

(b) by the people and Parliament, in accordance with Article 257.

4. On constitutional amendment by parliamentary initiative, Article 256 of the Constitution

states as follows -

256. (l) A Bill to amend this Constitution-

(a) may be introduced in either Horce of Parliament;

(b) may not address any other matter apart from coruequenttal

amendments to legislatton uistngfrom the Bill;
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(c) shall not be called for second reading in either House

within ninety drys afier the first readtng of the Bill in that

House; and

(d) shall have been passed by parriament when each House af
''' Parltament has passed tlu Bill, in both its second and third

that House.

Q) Parltament shall publicise any Bitl to onend thts Constitution, and

facilitate public discussion about the Bill.

(3) Afier Parlianent passes a Bill to amend this Corutitution, the Speakers of
the two Howes of Parlionent shall jointll submit to the President-

(a) the Bill, for assent and publication; ond

(b) a certificate that the Bill has been passed by parliament in

accordance with this Article.

(4) Subject to clause (5), the President shall assent to the Bitt and cause it to
be publisled within thirty drys afier the Bitl is enocted by Parliament.

" (5) If a Bill to anend this Constitution proposes an amendment relating to a
matter mentioned in Article 255 (IF
(a) the President shall, before assenting to the Bill, request the

Independent Electoral and Boundaries commission to conduct, within
ntnety days, a national referendumfor approval of the BiU; and

(b) within thirty days afier the chairperson of the Independent Electoral
and Boundaries commission has certified to the president that the Bill
has been approved in accordance with Articre 255 e), the president

slnll assent to the Bill and cause it to be published.

5. On constitutional amendment by popular initiative, Article 257 of theConstitution states

as follows -

' (I) An amendment to this Constitution may be proposed by a popular

initiative signed by at least one millton registered voters.

A A populo initiative for an amendment to this Corutitution may be in
the form of a general suggestion or aformulaed drafi Bill.

(3) If a popular initiattve is in the .form of a general suggestion, the

prornoters of that populu tnitiative shallformulae it into a drafi Bilt.

I
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. (4) The promoters of a popular initiative shall deliver the drafi Bill and

the supporting signatures to the Independent Electoral and Boundaries

Commission, which shall verify that the initiative is supported by at

least one million registered voters.

(5) If the Independent Electoral and Boundaries Commission is satisfied

that the initiattve meets the requirements of this Article, the

Commission shall subrnit the drafi Bill to each county assembly for
consideration within three months afier the date it was submitted by

the Commission-

(6) If a county assembly approves the drafi Bill within three montla afier

the date it was submitted by the commission, the speaker af the county

assembly shall deltver a copy of the drafi Bill jointly to the Speakers of
the two Houses of Parliament, with a certificate that the county

assembly has approved it.

O) If a drafi Bill has been approved by a majority of the county

assemblies, it shall be introduced in Parliament without delay.

(8) A Bill under this Article is passed by Parliament if supported by a

majority of the members of each House.

(9) If Parliament passes the Bill, it shall be submitted to the President for
assent in accordance with Articles 256 (4) and (5).

(10) If eitlur House of Parliament foils to pass the Bill, or tlv Bill relates to

a matter mentioned tn 255 (l), the proposed amendment shall be

.. submiaed to the people in a referendum.

(11) Article 255 (2) applies, with any tvcessary modifications, to a

referendum under clause ( I 0).

Issues

6. While reporting to the House, the Committee will be required to address the following

questions which have been raised by stakeholders -
(a) whether or not the Bill is one that requires a referendum; or

O) whether or not the House can amend the Bill as proposed by one of the

stakeholders.

Whether or not the Bill is one that requires a referendum

7. Its memorandum to the Committee, The Devolution Forum observes as follows-
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Article 255 of the Constitution provides that a process to amendment the

Constitution shall be enacted in accordance with Article 256 or 257, and

approved in accordance with clouse (2) by a referendum, if the amendment

relates to matters among others the nattonal values and principles of
govennnce mentioned in Article 10 (2) (a) to (d).

Article 10 (2) (a) to (d) provide that national values and principles include

among other principles, sharing and devolutton of power, rule of law,

participdion of the peaple, proteetion of marginalized and good governance.

' It is evident from the constitution that the intention is to shifi power of
amending the corctitution from Parliament to the people on matters at the

heort of the devolved system of government. This amendment bill on the

equalization fund touches on kzy prirrctples of the Kenyan devolved system

that the citizera approved as provided in the Constitution of Keny4 2010.

The amendment bill touches on rnalters of sharing and devolution of power,

rule of law, protectinn of marginalized and good governance Therefore, the

constilutional process of reviewing this amendment ought to be through a

referendum and not a parliamentary initiative.

8. To answer the question whether the Bill is one that requires a referendum, the

Committee would be required to consider the whether the amendment relates to any

of tire matters outlined in Article 255(l) ofthe Constitution.

9. In this regard, the stakeholders drew the Committees attention to the following

provisions, which they asked the Committee to consider when determining whether or

not the Bill requires a referendum-

(a) Article 10(2) of the Constitution which states as follows-

(2) Ihe rntional values and principles of governance include-
(a) patriotism, national untty, sharing and devolution of power, the

rule of law, democracy ard participation of the people;

O) human dignity, equity, social justice, inclusiveness, equality,

human rights, non-discrimination and protection of the

arginalised;

(c) good governance, integrity, trsnsporency and accountability,.

and

(d) sustainable development.

I

I
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(b) Article 174 of the Constitution which states as follows-

174. The objects of the devolution of government are-
(") to promote democratic and accountable exercise of power;

(b) to foster national unity by recognising diversity;

" (c) to give powers of self-governance to the people and

enhance the participation of the people in the exercise of
tlw powers of the State and tn making decisions fficting
them;

(d) to recognise the right of communities to manage their own

affairs and to further their development;

(e) to protect and promote the interests and rights of minorities

and mar ginal i s e d c o mmunit ie s ;

A b promote soeial and ecornmic development and the

provision of proximate, easily accessible serttices

throughout Kenya;

' (9,) to ensure equitable sharing of national and local resources

througlaut Kenya;

(h) to facilitae the decentralisation of State organs, their

functions and servtces, fiom tlw capital of Kerrya; and

(i) to enhance chzcks and balonces and the sepmation of
powers.

Whether or not the llouse can amemd the Bill as proposed by one of the rtakeholders

10. The Parliamentary Initiative Networlg in its Memorandum to the Committee,

recommends that clauses 2(a) and 2(b) of the Bill be deleted.

1 1. It will therefore be important for the Committee, in its report to indicate whether or

not'these proposals can be adopted and to give reasons for its decision.

12. Chapter Sixteen of the Constitution, provides for the amendment of the Constitution.

13. Article 255(l) specifically states that a proposed amendment to the Constitution

"shall be enacted in accordan and approved in

aceordance with claase @ by a referendum, if the amendment relates to any of the

follow ing matters...."
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14. Any amendment to the Constitution therefore must be in accordance with Articles

255,256 and 257. It is important to observe that none of these provisions provide for

amendment of a Biil to alter the Constitution.

i5. ln contrast, Part 4 of the Constitution provides for the procedure for enacting

legislation and variously recognizes the amendment of a Bill in the relevant House.

For instance

(a) Afticle 1l l(2) states -
(2) The National Assembly mav amend or veto a special BiIl that hos

been passed by the Senate only by a resolution supported by at least

twolhirds of the members of the Assembly

(b) Article 112(l) states-

' 112. (1) If one House passes an ordinary Bill concerning counties,

and the second House-

(b) passes the Bill in an amended form. it shall be referredback

to the originating House for recoruideration.

(c) Article 115(2) states-

@ If the President refers a Bill backfor recansideration, Parliament

may, following the appropriate procedures under this part-
(a) anendthe Bill in light of the President's resenations; or

(b) pass the Bill a second time without amendment.

16. The repealed Constitution provided for amendment of the Constitution as follows-
' 47. (1) Subject to this section, Parliament moy alter this Constitution.

(2) A Bill for an Act of Parliament to alter this Corutttution shall not

be passed by the National Assembly unless it has been supported

on the second and third reading by the votes of not less than sixty

five per cent of all the members of the Assembly (exctuding the ex-

fficto members).

(3) If, on the taking of a vote for the purposes of subsection Q), the Btll
is supported by a majority of the members of tla Assembly vottng

but not by the number ofvotes required by that subsectbn, ond tlu
Bill is not opposed by thirty-fue Wrcent of all the Members of the

Assembly or more, tlen, subject to such limitations and conditions
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as may be prescribed by the standing orders of the Assembly, a

further vote may be takert

(4) When a Bill for an Act of Parliament to alter this Constitution

has been introduced into the National Assetnbly, no alteralions

shall be made in it before it is presented to the President for his

assent, exrept alterations which are certiJied by the Speaker to be

necessor! because of the time that has elapsed since the Btll was

Jirst introduced into the Assembly.

17. The repealed Constitution was therefore clear that a Bitl to amend the Constitution

could be amended by the House.

18. Similarly, when confronted with the same challenge, the Speaker of the National

Assembly has ruled as follows-

"...while Parliament has been given the power to amend the Constitution, we

should be mindful that tlw Constitution belongs to the people of this Republtc

and treattng tlrc process of its omendment to be akin to an ordinary legislation

subverts the collective will of the People. In this regard, it is expected that any

,. person tntending to amend the Constitution mwt be very clear and precise on

what he or she is futendtng to alter, but not to change mind while in the

process. It is my strong view that any proposal to amend the Constituttan

should be preceded by meaninglful and adequate consultations before such

Bill is pwblished, a principle that is embodied in the Artble 256(2) of tke

Constitutton Bearing in mind thnt the legislative po'wer is originally derived

and consequently vested in the people, we ought to obtain the confidence of
our fellow citizens even as we endeavor to amend the Constitutton The

process of making or onending the Constitution therefore cannot be wtthout

consultations, precision and guarded restraint. ...

I am therefore of the opinion that a plain reading of Article 256 of the

;. Constitrtion clearly reveals that while the Constitation does nol expressly

disallaw amendments to a Bill praposing to amend any of its Articles, il
deliberately discouraged such amendtnents, unless there is anything

&raordinary in the proposed Bitl that would require apptication of the
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ertraordinary nteasures. In this regard, I am constrained NOT to allow any

amendment to the Bill proposed by the Member for Ugenya or indeed any of
tthe otherfour Bills proposing to amend the Constitution."

Way forward for the Committee

19. In light of the above it is proposed that the Committee -

(a) considers whether or not the Bill is one that requires a referendum by

considering Article 255(t) and in its repor! gives its view as to whether

or not the Bill is one that requires a referendum; and

(b) in its report to the House, indicates whether or not it is possible to amend

the Bill on the floor of the House as suggested by one of the

stakeholders.

R.ECOMMENDATIONS AND OBSERVATIONS BY T'HE PARTICIPANTS

The participants at the workshop gave the following observations and recommendations

regarding the Equalization Fund:

Ministry of Devolution and Planning

" The ministry undertook to ensure that the public participates in all the decisions

regarding the Equalization fund

o The Ministry also expressed the need for technical coordination between the national

government and county government in the operationalization of the Fund.

" AII the funds set up to uplift the livelihood of Kenyans must be coordinated to ensure

maximum impact.

National Cohesion and Integration Connmission (NCIC)

c The Equalization fund is a small part of the funds that go to the County. The

Commission observed that leaders should focus on fostering cohesion and honest

irnplementation of projects to guarantee that the effects of all these funds.

Commission on Revenue Allocation (CRA)

* The commission observed that the percentage set aside for the administration costs of
the Board is too much and should be reviewed downwards

o The 0.5Yo set aside for the Equalization fund needs to be increased to guarantee a

tangible impact of the Fund.

o There is need for the County govemment to be involved in projects under the Fund.
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Grbater public participation must be sought at ail levels in implementing the

Equalization Fund. In this regard the National Treasury should consult the people's

representatives to identify the projects that are of urgent need and of most impact in

the Counties.

The lack of public participation may have resulted in the allocation of six billion

shillings (Sh. 6B) of the 12 billion shillings (Sh.12 B) to roads. The National Treasury

should consult the people's representatives to identiff the projects that will have the

greatest impact on the people in the Counties and allocate the fi:nds accordingly

The must be coordination of the projects being undertaken at the Counties- by the

Governor, Member of Parliament County Women Representative, NGOs etc. There

must be a 'port of call' to ensure accountability and transparency.There needs to be

intergovernmental consultations on the modalities of implementing projects under the

Fund.

The Kenya National Bureau of Statistics is in the process of completing a survey that

will improve the data being used to guide the use of the Equalization Fund-

o

o

o
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Annex I

Map showing the couuties targeted to receive the Equarization Fund

Source: Commission on Revenue Allocation
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1 TIIRKANA 0.27 10.66% 7.1,4% 8.900h

2 MANDERA 0.31 9.25% 7.14'A 8.20.,

3 WAJIR 033 8.62% 7.14o/o 7.88Y.

4 nfARSABff 0.37 7.870 7.14o/o 7.51.h

SAMBI]RU 0.s8 7.61% 7.140 7.37v,

6

WEST
POKOT 0.38 7.14o/" 734Yo

7

TANA
RTYER 0.39 7.41o/o 7.L4Yo 7.28o/o

8 NAR.OK 0.44 6.57o/" 7.140/T 6.860h

9 KWALE 0.45 6.34"/o 7.1.4% 6.74o/"

t0 GARISSA 0.47 6.13% 7.14o/o 6.64Yo

tl KILIFI 0.s0 5.$l7o 7.14'/o 6.47o/o

t2
TAITA
TAVETA 0.sl 5.59" 7.14o/o 5.37o/a

13 ISIOLO 0.52 5.51o/" 7.14o/" 6.33'h

l4 I,AMU 0.56 5.10Y. 7.140h 6.72o/"

Annex 2

Table showing the Allocation Index

Souree: Commission on Revenue Allocation
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S/llo Description Total Amount Kshs.

Total available amounts,
including arrears as at FY
2AMn7 12,400,000,000.00

L e s s A dministrat io n Exp ens e s

(10% of Kshs. 598,820,000.00) 598,820,000.00

Amount Available for sharing
among counties 11,801r190,000.00

S/1,{o Name of
County

% Combined

Share (Based
'on eRA' '-

Policy)

Anount to be

shared
County Share

1 Garrissa 6.64

1 1,801,190,000

783,520,000

7 Isiolo 6.33

I 1,801,180,000

746,940,000

3 Kilifi 6.47

11,801,180,000

763,460,000

4 Kwale 6.74

11,801,180,000

795,320,000

5 Lamu 6.12

11,801,190,000

722,160,000

6 Mandera 8.20

11,801,i90,000
967,600,000

7 Marsabit 7.5t

11,801,190,000

896, I 90,000

8 Narok 6.86

11,801,180,000

809,480,000

I Samburu 7.37

11,801,180,000

869,560,000

.A-nnex 3

Table showing alloeations to the fourteen (14) Counties

i
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JOINT COMMITTEE ON NATIONAL COHESION AND EQUAL OPPORTUNMES 29



10 Tana River 7.28

11,80i,180,000

859,040,000

11 Turkana 8.90

11,801,190,000

i,050,200,000

t2 TaitaTaveta 6.37

11,801,190,000

751,660,000

13 wajir 7.88

11,801,190,000

929,840,000

t4 WestPokot 7.34

11,801,180,000

866,120,000

Total
shared

100.00 11,801,180,000

'-SOEie6: I$tion-fl
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Annex 4

Table showing allocatious to the fourteen counties for the yarious projects

t

11

S/No

County
Name

Water
Projects

Health
Projects

Energy
Frojects

Roads

Projects
Total
dlocations Ceiling of

Balance

of
I(shs.
Miltion

Ifths.
Million

Ituhs.
Million

I(shs.
Million

Ifuhs.

Millions
IGhs.

Millions
I(shs.

MiIIion

a b c d
e:
(a+b+crd) f g: (f-e)

1 Garissa 291.00 35.00 438.00

764.00
783.50

19.50
2 Isiolo 97.00

426.00

23:00'-
746.90

LB:ya
3 Kilifi 85.00

678.50

763.50
763.s0

0
4 Kwale 200.00

59s.30

795.30
79s.30

0
5 Lamu 205.00 100.00 417.20

722.20
722.20 0

6 Mandera 37.00 700.00 230.60

967.60
967.60 0

7 Marsabit 250.00 i30.00 s06.20

886.20
886.20 0

8 Narok 74.00
739.50

809.50
809.50 0

9 Samburu 350.00
s19.70

869.70
869.70 0

10 Tana

River
110.00 100.00 40.00 609.00

859.00
859.00 0

Turkana 280.00 740.00 30.20

I,050.20
1,050.20 0
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12 TaitaTave

ta
8.00 743.70

751.70

7s|,70 0

13 Wajir 80.00 190.00 6s9.80

929.80

929.80 0

t4 West

Pokot

744.00 122.10

856.10

866.10 0

TOTAL 2,807.00 235.00 1,800"00 6,715.80 11,557.80 11,801.20 M3.40

I

Source: National Treasury

SIGNED

DATE

HON. JOm{SON SAKAJA9 (MP)

CEAIRPERSON, JOINT COMIITTTEE ON NATTONAL COHESION

AI\[D EQUAL OPPORTTINITY
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