REPUBLIC OF KENYA

THE NATIONAL TREASURY AND PLANNING
Telegraphic Address: 22921 THE NATIONAL TREASURY
Finance — Nairobi P O BOX 30007 - 00100
Fax No. 315779 NAIROBI
Telephone: 2252299 KENYA
When Replying Please Quote
Ref. ZZ/TS/GP/30 December 15, 2020

Michael Sialai, EBS 2 ?

Clerk of the National Assembly ‘ 3,

Parliament Building ‘ i > (/Q/ &

NAIROBI : m c/{\N\(
o

Dear 5 ‘ / ‘I,SX

RE: THE INCOME TAX (DIGITAL SERVICE TAX) REGULATIONS, 20

2z
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LEGAL NOTICE No. 206 e e —
THE VALUE ADDED TAX ACT
(No. 35 0f 2013

IN EXERCISE of the powers conferred by section 6 (1) of the
Value Added Tax Act, 2013, the cabinet Secretary for the National
Treasury and Planning makes the following Order —

THE VALUE ADDED TAX (AMENDMENT OF THE RATE OF
TAX) ORDER, 2020

1. This Order may be cited as the Value Added Tax Citation.
(Amendment of The Rate of Tax) Order, 2020, and shall come into
force on the 1st January, 2021.

2. Section 5 of the Value Added Tax Act, 2013 is amended in  Amendment of the
paragraph (b) of subsection (2) by deleting the word “fourteen” and  rat of tax.
substituting therefor the word “sixteen”.

Made on the 25th November, 2020.

UKUR YATANI,
Cabinet Secretary for the National Treasury and Planning.

LEGAL NOTICE No. 207
THE INCOME TAX ACT
(Cap. 470)

THE INCOME TAX (DIGITAL SERVICE TAX) REGULATIONS,
2020

ARRANGEMENT OF REGULATIONS
Regulation
1 —Citation and commencement
2 —Interpretation
3 —Digital services
4— Application of digital service tax
5—User location

6—Gross transaction value
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7—Registration

8 — Appointment of tax representative
9—Simplified tax registration framework
10— Accounting and payment
11—Amendment of returns

12 —Records

13 —Penalties
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THE INCOME TAX ACT
(Cap.470)

IN EXERCISE of the powers conferred by section 3 (2A) as read
with section 130 of the Income Tax Act, the Cabinet Secretary for the
National Treasury and Planning makes the following Regulations —

THE INCOME TAX (DIGITAL SERVICE TAX) REGULATIONS,
2020

1. These Regulations may be cited as the Income Tax (Digital
Service Tax) Regulations, 2020 and shall come into force on the 2™
January, 2021.

2. In these Regulations, unless the context otherwise requires —

“digital marketplace” has the meaning assigned to it in section 3
(3) (ba);

“digital marketplace provider” means a person who provides a
digital marketplace platform;

“digital service” means any service that is delivered or provided
over a digital marketplace;

“digital service provider” means a person who provides digital
services through a digital marketplace; and

“platform” means any electronic application that allows digital
service providers to be connected to users of the services, directly or
indirectly, and includes a website and mobile application.

3. (1) Digital services for which digital service tax shall apply
include —

(a) downloadable digital content including downloadable mobile
applications, e-books and films;

(b) over-the-top services including streaming television shows,
films, music, podcasts and any form of digital content;

(c) sale of, licensing of, or any other form of monetising data
collected about Kenyan users which has been generated from
the users’ activities on a digital marketplace;

(d) provision of a digital marketplace;

(e) subscription-based media including news, magazines and
journals;

(f) electronic data management including website hosting,
online data warehousing, file-sharing and cloud storage
services;

(g) electronic booking or electronic ticketing services including
the online sale of tickets;

(h) provision of search engine and automated held desk services
including supply of customised search engine services;

Citation and
commencement.

Interpretation.

Digital services.
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(i) online distance training through pre-recorded media or e-
learning including online courses and training; and

(j) any other service provided through a digital marketplace.

(2) Digital service tax shall not apply to income taxed under
section 9 (2) or section 35 of the Act.

(3) The following services shall not be digital services for the
purposes of these Regulations —

(a) online services which facilitate payments, lending or trading
of financial instruments, commodities or foreign exchange
carried out by —

(i) a financial institution specified under the Fourth
Schedule to the Act; or

(ii) a financial service provider authorised or approved by
the Central Bank of Kenya; and

(b) online services provided by Government institutions.

4. (1) Digital service tax shall apply to the income of a resident
or non-resident person derived from or accrued in Kenya from the
provision of services through a digital marketplace.

(2) Digital service tax paid by a resident or non-resident person
with a permanent establishment in Kenya shall be offset against the tax
payable by that person for that year of income.

(3) Digital service tax paid by a non-resident person without a
permanent establishment in Kenya shall be a final tax.

5. (1) A person shall be subject to digital service tax if that
person provides or facilitates the provision of a digital service to a user
who is located in Kenya.

(2) A user of a digital service shall be deemed to be located in
Kenya if —

(a) the user receives the digital service from a terminal located
in Kenya, where terminal includes a computer, tablet and
mobile phone;

(b) the payment for the digital service is made using a debit or
credit facility provided by a financial institution or company
located in Kenya;

(c) the digital service is acquired through an internet protocol
address registered in Kenya or an international mobile phone
country code assigned to Kenya; or

(d) the user has a business, residential or billing address in
Kenya.

6. (1) Digital service tax shall be imposed on the gross
transaction value of the digital service which shall be—

Application of
digital service tax.

User location.

Gross transaction
value.
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(a) in the case of the provision of digital services, the payment
received as consideration for the services; and

(b) in the case of a digital marketplace, the commission or fee
paid to the digital marketplace provider for the use of the
platform.

(2) The gross transaction value of a digital service shall not
include the value added tax charged for the service.

7. (1) A non-resident person without a permanent establishment
in Kenya who provides a digital service to a user in Kenya may register
under the simplified tax registration framework specified in regulation
9.

(2) A resident person, or a non-resident person with a permanent
establishment in Kenya, who provides a digital service in Kenya shall
be required to apply to the Commissioner for digital service tax
registration in the prescribed form.

8. A non-resident person without a permanent establishment in
Kenya who elects not to register in accordance with regulation 9 shall
appoint a tax representative in accordance with section 15A of the Tax
Procedures Act, 2015.

9. (1) A person who applies for registration under the
simplified tax registration framework shall do so through an online
registration form prescribed by the Commissioner.

(2) The application under paragraph (1) shall include the
following information —

(a) the name of the applicant’s business including its trading
name;

(b) the name of the contact person responsible for tax matters;

(c) the postal and registered address of the business and its
contact person;

(d) the telephone number of the contact person;
(e) the electronic address of the contact person;

(f) the websites or uniform resource locator of the applicant
through which business is conducted;

(g) the national tax identification number issued to the applicant
in the country of residence;

(h) the certificate of incorporation issued to the applicant’s
business; and

(i) any other information that the Commissioner may require.

(3) The applicant may be required to submit to the Commissioner
any documents necessary to substantiate the information provided in
the application under paragraph (2).

(4) Upon registration, the Commissioner shall issue the applicant

Registration.

Appointment of a
tax representative.
No. 29 of 2015.

Simplified tax
registration.
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with a Personal Identification Number for the purpose of filing returns
and payment of the digital service tax.

(5) A person registered under these Regulations who ceases to
provide digital services in Kenya shall apply to the Commissioner for
deregistration in the prescribed form.

10. (1) Digital service tax shall be paid by —

(a) the digital service provider or digital marketplace provider;
or

(b) the tax representative appointed under regulation 8.

(2) A person liable to pay digital service tax under paragraph (1)
shall submit a return in the prescribed form and remit the tax due by the
twentieth day of the month following the end of the month that the
digital service was offered.

11. (1) Any amendment to a return submitted under these
Regulations shall be in accordance with section 31 of the Tax
Procedures Act, 2015.

(2) Where an amendment under paragraph (1) results in the
overpayment of tax —

(a) in the case of a non-resident person without a permanent
establishment in Kenya, the amount overpaid shall be
retained as a credit and offset against the digital service tax
payable in the subsequent tax period; and

(b) in the case of a resident person, or a non-resident person with
a permanent establishment in Kenya, the amount overpaid
shall be refunded in accordance with section 47 of the Tax
Procedures Act, 2015.

12. A person liable to digital service tax shall keep records in
accordance with section 23 of the Tax Procedures Act, 2015.

13. A person who fails to comply with the provisions of these
Regulations shall be liable to the relevant penalties prescribed under the
Tax Procedures Act, 2015.

Made on the 23rd November, 2020.

Accounting and
payment.

Amendment of

returns.
No. 29 of 2015

Records.
No. 29 of 2015.

Penalties.

No. 29 of 2015.

UKUR YATANI,
Cabinet Secretary for National Treasury and Planning.

PRINTED AND PUBLISHED BY THE GOVERNMENT PRINTER, NAIROBI



EXPLANATORY MEMORANDUM TO THE INCOME TAX (DIGITAL
SERVICE TAX) REGULATIONS, 2020

LEGAL NOTICE NO. 207 of 2020

PART I
Name of Statutory : The Income Tax (Dlgltal Serv1ce Tax)

Instrument Regulatlons 2020‘ VR ASSEMBLY |i
H TF HE NA TIONA v ADSLIVIDiI X §}
AT i

Name of Parent Act : Incdme Tax Act, bﬁb‘f]&“x - T BAY. |
% L, 2020 S-Sy ‘
Enacted Pursuant to : Sect;bn 3(5&) as rea wu section-130- ofthe'._ A

Incm“ﬂ%éﬁt C§p 470.
Name of the Ministry : The Natlona}@msnmﬁﬁ‘ﬂanmng T

Gazetted on :  11th Decemberzozo

PART II
1. Purpose of the Statutory Instrument

The objective of the Income Tax (Digital Service Tax) Regulations,
2020 is to guide the taxation of income earned through the digital
marketplace that was introduced through the Finance Act, 2020.

2. Legislative Context

1.1. The Legal Notice on the Income Tax (Digital Service Tax) Regulations,
2020 was published so as to guide the implementation of the Digital
Service Tax.

1.2. It provides the scope of digital services, user location and who is
subject to the tax. The Regulations defines the gross transaction value
as well as registration requirements, appointment of tax
representatives, simplified tax registration, accounting and payments
in addition to penalties under the Regulations.

3. Policy Background



3.1.

3.2.

3.3.

3.4.

3.5.

3.6.

Digital technologies are quickly changing the way people conduct
business. Businesses have moved from the traditional brick and mortar
method to the digital space.

Due to this, businesses especially multinational corporations are able to
earn income from jurisdictions in which they have no or limited physical
presence, this makes difficult to tax such business using the current tax
system. Overtime, this has resulted into low revenue collection due to
tax revenue leakages and erosion of the traditional physical tax base.

In response to this, Section 3(2) (ca) of the Income Tax Act, Cap 470
was amended, through the Finance Act 2019, to clarify that income
accruing through a digital marketplace is chargeable to tax.

To further strengthen the taxation of the digital economy, the Income
Tax Act, Cap 470 was amended through the Finance Act, 2020 to
introduce digital service tax.

Digital Service Tax is payable by both resident and non-resident persons
whose income from the provision of services is derived from or accrued
in Kenya through a digital marketplace.

Digital Service Tax seeks to level the playing field between businesses
conducting trade through traditional brick and mortar methods and
those carrying out business over digital platforms.

4. Consultation Outcome

4.1.

4.2.

In developing the Regulations, key stakeholders provided their input.
The Kenya Revenue Authority published the draft Income Tax (Digital
Service Tax) regulations, 2020 and issued Public Notice requesting for
public and stakeholders’ comments (copy attached) on Tuesday, 11th
August, 2020. Feedback was received from various stakeholders
including: America Chamber of Commerce —Kenya (AMCHAM-K),
Pricewaterhouse Coopers (PwC)/Jumia, KPMG, Deloitte & Touche,
Institute of Certified Public Accountants of Kenya (ICPAK), Law Society
of Kenya (LSK), Cellulant Kenya Ltd, Kenya Bankers Association (KBA),
ECart Services (Jumia), Ernst & Young LLP, Anjarwalla & Khanna, Uber
BV, Neflix e.t.c.

The Kenya Revenue Authority also held online meetings with some key
stakeholders to further review their comments. The stakeholders
included Anjarwalla & Khanna/AMCHAM-K (27 September 2020),
ICPAK (11th September 2020), PwC/Jumia (37 September 2020). All
stakeholders’ comments were reviewed and their feedback incorporated,
where appropriate, to improve the regulations.



4.3. Please find attached the following documents: -
a) Copy of Legal Notice No. 207 of 2020;
b) Copy of the gazette notice dated 11th December 2020;

c) The public notice issued calling for stakeholder comments on the
Income Tax (Digital Service Tax) Regulations;

d) A summary of the feedback received from stakeholders during
the public participation process.

5. Impact

The Regulations are expected to facilitate the Government collect
revenue from companies deriving or earning income from Kenya but
have no physical presence

6. Monitoring and review

The Legal Notice will be implemented by the Kenya Revenue Authority
and will be operational from 2 January 2020.

7. Request to the National Assembly
The National Assembly is invited to:
a) Note the contents of this memorandum.

b) Adopt Legal Notice No. 207 of 2020.

8. Contact

Cabinet Secretary,
National Treasury & Planning,
NAIROBI



DST Regulations: Stakeholder Forum with
AMCHAM Members

2 September 2020

10:00 Opening

ALN Kenya | Anjarwalla & Khanna

10:05 Introduction
AmCham
10:10 Overview of AmCham Submissions

ALN Kenya | Anjarwalla & Khanna

10:30 Sector Specific Submissions by Digital Taskforce Members:
1. Ride Hailing - Uber
2. Payments - MasterCard/Visa

. Platforms - Facebook

4. Technology - IBM

W

+

11:00 Presentation

Kenya Revenue Authority

1. Status of Draft VAT (Digital Marketplace Supply) Regulations, 2020
2. KRA's Perspective on the DST Regulations/Objectives in Relation to Taxation of

the Digital Economy

11:20 Q&A

11:30 Closing Remarks

CLICK HERE TO JOIN

MEETING ID: 862 8035 2627 | PASSCODE: 460673

I ‘N
3 o
G
b é 5
AIN s



OB/ jeawadaying ‘ninysn adyny
= b m

s s o @ o e A D) WETHEN T LY TR el €57 0 4TI DML WL 8T W T vETe

".Iuiu!m T BED LLOD) WS SEA S8 b D POIe RSUeD DWTT FOTAT B D O et ) 15 veowses Sefweee wous ,ﬂ-.' gﬁﬂ’\u
L0 vsee SUsotey SORUMT BAPIIM 1O LW A B3 O DN TLY u‘as‘ﬁci § N S (ORI PR B § IR S OO SO vt MRS ING

aobenrmmm

e ————

[2I3UDY) JBUOISSIWIWO)

 &y06eNi@2RUSOYED W JO 666 660 120 ‘666 666 ¥ 0Z (0) L
U0 anjua) e Ino jed asesyd uonesyuep Jog

"suoenbay syl JO UONEZI[BUY PUE M3IAS) B} SIENIDE) O)

; 1snbny ¥z Aepuopy Aq paaiedas aq o) 9y 06 eni@wawabebua sepioyayers
‘0] pajiews Jo IGoNEeN ‘00100-0¥Z8¥ X08 Od “Auoyiny anuaaay eAuay

U9 JAUOISSIWWOYD 3yl 0 Bunum ul passalppe g PINOYS SUBWIWIND ay]

-suonenbai pasodoid ay) uo susWIWOD
hwgns 0} o§gnd auy) jo siequisl pue sfeuoissejoid xe) ‘siaked Jopaes sapaul
pny enuaasy eAul)y ‘€10z PV swewngsuyl Aiojmels eyl pue eAuay jo
uasuo) sy ui pajeindns se uonedonied JNgnd puB UONBINJIID SPIM 2INSUS O]

"alisgam AQuoyiny anusaay BAUa) 8y UO PaISOY USaq aARY
7 'suogenbay (xe| soeg reubig) xe) awoou) pesodosd ay ey o5gnd ay jo
Waw uuojul 0} 8| pinom Aluoyiny anuaaay eAuay 8yl ‘020z 1Y 2ouBUl 3yl
juswpuawe ay ybnosys (15Q) xel 20mes [epbiq jo uononponul ay) Gumojo

020z “suopenbay (xel 321A19S jeybiq) xel swoduj
1@sodoid ayj uo sjuBWIWOo) Jap|oYaNelS PUe JJ|qnd 1o} [[eD

9JNON 3liqnd

OFALNID SLOT°LO0E OS5

C.EOI.S< 4
ANNTATYY VANTY

@y 0ben| @aRuadjed ;rew3 Jo 666 660 1120 ‘666 666 ¥ 02 (0) 181
U0 axua) PeOD N0 jje2 aseald uonedyuep 104

"9AROaNP SIYl WOy pajdwaxa ase suogenbal pres ayl jo 01
uonenbas Japun paousoy pue spoob ysueln Buikaauod sepiyaA eyl ajou aseald

"20[,0U SR JO Bjep Y}
woy sAep ¢ 1 urM SOUBHAWOO BINSUS PUB SUOKIBS PrEs au) JO SUOISIACX By} I

saAlesway) asueipwej o) pabin aioeiay are A10baied siy) Japun SISPIOYSYHELS |IV

-asodind jey)
10} JBuOISSILIWOYD ay) AQ paouady BIYaA JO [8ssaA B Ag pakaauod aq Auo Aew
jonuod swoisnd o} Peigns spoob 1eys 010z suoneinbay juawaebeueyy swoisny
Aunwwo) eaujy I1se3 ay] Jo 11g pue 0ig uoneinbas o wensind jey; |0AU0D
SWOISN2 Japun spoob jo 30UBA3AUCO By} L SI9PJOYaYE]S pue siapodsues ‘sjuabe
Buuespo ‘siaddiys |le SeyROU LD JOPIOY PUEB SWOISND JO JBUDISSILWIOD 3y

jouo) swoisny)
Japun Spoox) Jo 39ueAaAuo) 10} 32U

9J1ON 31qnd

OIHNINID SLOTL208 OS5I 9

ALROHLOY ﬂ\
ANNIATY VANTY “

) ®
t e Al -

o) 3

x >

S1Y¥3AAQVY |

SaIP SNJIA 3Y] ‘Suirow
do 01S 3 ) aAow ajdoad 0Z0Z TT 1SN9NY
‘BA0LL JOU SBOP SNAIA 3Y],,



NO.

Relevant Section

Issue/Comment

Recommendation

Justification

Comments

courses” will have a negative
impact on the development of the
education sector, which is currently
adversely affected by Covid-19.

4. The introduction of DST conflicts
section 9(2) of the ITA which
already covers content transmitted
through the internet.

3. Delete Regulation 3(h).

4. Revise the scope of services
considering Section 9(2) of
the ITA.

3. To spur economic Growth
associated with
investment in education.

4. For  simplicity  and
certainty and harmonize
with the ITA.

Reg. 4-Digital
Service Tax

This proposal for DST to be paid by
both resident and non-resident leaves
the resident or a non- resident with a
PE conflicted, in that their operations
will be subject to different tax regimes
(Gross Turnover Tax through DST
and normal Corporate Income Tax
Act).

There is likelihood of such entities
reporting perpetual tax refundable
position if the operations results in
taxable loss.

Such position would also lead to
entities paying minimum tax since
there is no clear guidance on the
convergence of various tax regime
affecting a single taxpayer.

Amend Regulation to the effect
that:

‘DST is payable by non- resident

persons who has no PE in Kenya
and who derives income from
Kenya through provisions of
Digital Services. This should be
on interim basis as the
government  introduces  the
concept of virtual PE in the
Income Tax Act”.

This will minimize conflicts
with international tax laws
and DTA’s in Kenya.

This is already addressed in
the law. It also provides
procedure in leu of overpaid
tax.

The proposed amendment,
furthermore has to be done
through the main law

Reg. 5-
Determination of
user location

Regulation (b) provides that a user
will be deemed to be located in Kenya
where the payment for Digital Service
is made through a credit or debit
facility provided by any financial

Deletion of Regulation 5(b).

For simplicity.

There are various parameters
providled for use in
determination of  wuser
location. This is in line with
best practice.




" 1S wog 1dwaxa aIe ‘sumo
N Jey) SIIAIS 10 Spoo3
Iasn B 0] S[[as oym (dysqom
e Sunesado Auedwod
e “97) Iopiaoid | 2ovjIoIUI
[endip,, 9ey) JUAIXe oy} 0)

aunuo - 3uipn)oul  ulua|-a A0
wnipaw pap402a.4-a4d pia 3uryonay
aoupjsip autjuo,, ‘uo 1§ Suisodwy ‘¢

" 1S woy 1dwaxa are siapiaoid
yons  ‘A[[eIoudn)  3SIpuByIIdW
Yl [[9S /ASIMIAPE O} 2)SqIM

asne[d uondaoxa ue apnpouy -z | awojieid umo mayy sasn onpoid sy
"AJIepd 104 g Sunoyew JO I2UMO Ay} AIYM mwocﬁmE:o:o.
1S 10J uoIsnjoxa 10j [endip pue sqed 3Suljiey-o possOlppe 100 SEY SeoE GHIL 7
Pa1apIsuod 3q [[eys (7) 6 S '+ Se [oNns SIDIAIIS pueIsidpun ‘Burdderiaao a1e 1910 J[IyYM
0] ASed uo padnpotiul “JB3[OUN P3| UIQ AABY SUOINULIP
Spoo3 3q Is1y e pnoys  1Sd weypodwr  ‘uredy  -uonjejasdiajun
U0 J0U SIDIAIAS $32318) [ S T "A)Ie)d 10§ sajou A1ojeueydxa ISIAIp  Aqaidy) pue AunJiquie SIIIAIRS
10 pue SIDIAIIS 01 duoid oq Aew sy} pue ‘opim J|qexe] jo adoog
"Pajou SI JUAWWOD Y °| "Ayporjduits 10 | | Jo 9dodos oyl JO UOISIARY | A[oWAIXd SI SAOIAIIS Jo 2d0ds Y ] -¢ 'S0y 'z
"d)e)S SuIORIUOD JAYI0 AY)
JO S3ANNUD JBUIWILIISIP 0} UIAS 2q Aewl
1S ‘uredy ‘swid) A1ea1) ay) Surjejoia
SI BAUDY| JBY) Pawadp SI I JI S2Jels
Sunoenuod 1ayjo ay) Aq pasudjeyo
3q Aew eAUdY Aq (ISA) xelL
"V.1d ® sey eAuay| J0IAIRS [eN I Jo uoneyudwddur ay |,
yorym  yum  Anunod  ul KUIOUO5D
JuapIsal sannua Aq sjqeded
g SIY]  JO UOIjeXB] UYJIM  PIJBIdOSSE
Ajdde [im Kjean jou st LS ey 10949 saSudqeyd oyl ssappe 01 [ig] SAUDIL]
Ay ut suoisiroad uayy ndsip Y1 03 snejo e onponuy (g Aew 210Ja1dy) pue Awouodd [endip X0 auoouy
Jo ased ur ‘pajou SI SIYL ‘7 ‘s1oujted uo y3noy) yonw noyum pajennodau [pia1o)1g 0}
pJemloj Suio3 A18311 Y1 YA UOIIBSIIAUOD QI9M  SANLAI) JSAYJ SANUNOD YNM | Jopduf-judauuuiod
paIopISuUOd 2q ued SIY] ] V1A Y¥m dziuoweH O, | © 3uiaey Iopisuo) (] | sanean) Xe} mdJ e paudis sey eAudy [eIdUD) 1
sjuwWwo)) uonedyysnp U0 EPUIW WI0IY JUSWWO))/ANSS] | UOIIIS JUBAIY ‘ON




NO.

Relevant Section

Issue/Comment

Recommendation

Justification

Comments

institution or company in Kenya. This
is unclear on following aspects:

(a) The burden of categorizing
payment for DS for all holders’
credit/ debit in Kenya.

(b) This is the basic mode of payment
for services/ goods and should not
be used to determine user’s
location.

(c) The regulation has left out other
mode of payments such as M-
pesa, and it’s not clear why the
debit/credit facility has been
singled out.

It’s noteworthy that countries that
have implemented DST have not used
such a criterion to determine user
location.

Reg.6-Gross
Transaction
Value

The Regulation has not set a threshold
for income that will be liable to digital
service  tax. Digital  Service
transactions may in some instances
involve low values and since there is
no minimum threshold set on the
taxable amount, such low value
transactions will be subjected to DST.
This  will be administratively
expensive for the tax authority.

Introduce the minimum
threshold for DST to be KES 1
million or above.

For certainty.

This cannot be done through
the regulation but rather
through change of the main
law
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NO. Relevant Section | Issue/Comment Recommendation Justification Comments
declaration, amendments to the
return shall be done in

accordance with Section 31 of
the Tax Procedures Act 2015.

(2) Where amendments under
sub-regulation (1) result in a
person being in an over-payment
position, the amount overpaid
shall be retained as a credit to be
offset against DST in subsequent
tax periods”.

INSTITUTE OF CERTIFIED PUBLIC ACCOUNTANT OF KENYA (ICPAK)

Reg. 2-
Interpretation

Definition of digital service.

(a) The use of the term “any”
expands the scope significantly
and this may result to services
being captured which were not the
target for DST.

(b) What happens where the delivery
of the service is not automated?
Do these services fall out of the
ambit of DST?

Amend definition to read as:

“digital service” means service
that is delivered or subscribed
over the internet or other
electronic network that is not
subjected to tax.

To provide clarity as to what
a digital service is.

This is noted.

Definition of digital service tax agent | Define a Digital Service Requirement for clarity of the | There is a provision for
TPA 2015 Sec. 42B does not exist. Tax Agent Ly section 42b
Definition of “digital service tax | Amend to read: To provide clarity as to the | Noted

collection service”

“digital service tax collection
service” means a tax collection
service that deducts and remits

definition of a digital service
tax collection service.
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music, applications, online games and
e-books;

This sub-regulation attempts to tax the
good/product transacted on the digital
platform.

3(1)b) transmission of data collected
about users which has been generated
Jfrom such users’ activities on a digital
marketplace, however monetized;

Sub-regulation ~ 3(b)  potentially
conflicts with Sec 9(2) of the ITA on
transmission.

Delete 3 (b)

To avoid instances of double
taxation

This is already addressed

3(1)(e) electronic data management
including website hosting, online data
warehousing, file-sharing and cloud
storage services,

These services are already captured
under management, professional or
technical fees under sec 35 of the ITA.

Delete 3(e).

To avoid instances of
double taxation

The Regulations already
provide that where WHT
applies, DST shall not.

3(1)(g) tickets bought for live events,
theatres, restaurants e.t.c purchased
through the internet;

Clause 3(g) as it attempts to tax the
good/product transacted on the digital
platform and not the digital platform
service provided by the platform
owner.

Delete 3(g).

To ensure DST is not applied
on products.

This is noted for review
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NO.

Relevant Section

Issue/Comment

Recommendation

Justification

Comments

bank account they have in Kenya for
investment purposes only.

Return on such investments which are
purely interest in nature are already
subject to withholding tax (WHT) in
Kenya.

(c) Digital services are acquired using
an  internet  protocol  address
registered in  Kenya or an
international mobile phone country
code assigned to Kenya;,

(d) The user has business, residential
or billing address in Kenya.

These parameters are very broad
which will create further complexity
and ambiguity around DST.

Delete sub-regulation 5(2)(c) as
5(2)(d) is

sub-regulation
sufficient.

Simplicity and clarity

Its not harmful for the
commissioner to have several
options for user location
determination.

4. Reg. 6-Gross (b) in the case of a digital marketplace | Review provision on assessing | This is critical to ensure | Noted and will be addressed.
transaction value. | provider, the commission or fee paid | the tax base for services | compliance with the
for the use of the platform. rendered by a market place | provision of the law
It will be a challenge for the payment provider or the platform owner.
aggregators to  determine  the
commission the digital market-place
provider is charging a vendor for the
use of the platform where a Kenyan
customer buys a product online.
3. Reg. 7- Sub-regulation 7(2) and 7(4) Need to align payment dates to | Equality and harmonization | This is noted and shall be
Accounting and Non-residents without a PE in Kenya be 3.\ 20" of the . month | with other tax legislations. addressed
Payment following month of delivery of

who has appointed a tax representative
is required to pay the tax by the 20th

digital services for any service




MJIAJI 10J PAJOU pue paIdy

‘s1ohedxe; ay) yum
sandsip A1essadauun  proAe
0] pue Ajurendd pue Ajre))

"(M(1g

uorje[n3al-qns 1912 (B)

Jopun pamjded aq 03 papudjul
dle SIDIAIIS [IIym Je3[d jou SI ] (B)

(1)(])§ uoypn3ai-qng

SIIIAIRS d]qexe |
Jo adoog-¢ 3oy

‘suorje[n3al
BIA  palleA  2q  jouued
pue me| urew Yy} ul paxy
Ud3q Sey djep AP Y

"S2INIONIIS
3urdroAur pue Jul[[Iq MIIAI
pue syjuawdnnbas douerdwod
mau 9y uo  sddkojdwo
urel) ‘SwalsAs M1dy) 2InIyuod
-d1 0} padu [[Im sIoAedxe]

ipoajostiliog jis
1Y) S9ssad0.1d aA1jRIISIUTWPE
Ay} uo sidkedxe) 031 dduepingd
apiaoid 0}  suonen3oy
1Sd 2yr Jo judwanozed
Aap wye sQVI qe[reae
A1o11qnd ysijqnd pue dojaad( (g

(170 [1dy woiy 9A1199J32
2q 031) Syuow Iy} ISed|
1 Aq suonen3ay 1S W
10} 31ep 9A1103]J2 Ay puaxy (]

‘Ajdwod
A[9A1309)J9 01 siokedxey 10} Ased
2q jou Aew ¥ ‘[S(] 10} 2JBP A1
Ay} 0] Syuow JINOJ UBY} SS YIA\

120 AMpnupp [ uo 124§
ojul 2u0d JIpYs SuoypIn3d S|

JUWAJUAWIWO))
pue
uoneNd-| 89y

A BAY/INVHOIV/VNNVHI ANV V

TIVAUVINV

AE[ UTeW Y] Yum

‘me] 33 Jo suoisiroid

"]V ulew ay} yym juswusie

AE[ dAIIUBISQNS
ayl Jopun painided jou Ajeuad
e oquosaid jouued uonen3dar Yy

‘MD] 24JUDISGNS Y] A9pun painidpd
jou Aypuad b aqudsaid  jouupd
uonypndad y pajfinf aiv suop3i|qo
[nun vAuay ur 2ov)dyoW [DILSIP U]

sanjjeusd pue

Surudife JopIsuod [[eys IA\ | JOYJO yNm JOIJUOD PIOAR O] | JO  pue  UOIR[AP  JOPISUO)) | 0F $S200D JO UO1IILIIS2L 0] 2]qD1] 2@ " SQUO-6 39y 9

way) 03 JudwAied
Jo 19ysueny uodn xej J1oj junodde 03
paxnnbai are juowysiqesa juduewsad
€ UNM SJUOPISAI-UOU puUB SJUIPISAI
BAUDY | ‘JOAIMOH "SIIAIAS [eNSIp JO AIdAI[OP
apisino/ur  pajedo]  Japiaoad | Jo yuow dy3 JuMO[[o} yuow ) Jo

SjuWwo) uonedyysnp UON)BPUIWLI0INY JUSWILIO)/ANSS] | UOI)IIS JUBAIY ‘ON




NO.
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Regulation 3 (1)(i) as it is drafted
in very broad terms. As currently
drafted, this provision would bring
uncertainty and lack of clarity and
is ultimately likely to result in tax
disputes with taxpayers.

(b) The withholding tax exclusion
only appears to apply to services
falling under category (i).

(b)If it is to be retained then
amend to read as:

“The income accrued in or
derived from Kenya in relation
to the services set out under
section 9 (2) and section 10 as
read with section 35 of the ITA
when provided or delivered
through an online, digital or
electronic platform is not subject
to digital service tax under the
Act and these Regulations”.

Sub-regulation 3(1)(h)- online
educational services
Online  education has become

increasingly necessary in light of the
COVID-19 pandemic as schools are
moving their courses fully online.

Delete sub-regulation 3(1)(h)

This will increase the cost of
education and disadvantage
many Kenyans who already
find these online services
inaccessible.

Such an exemption can only
be given under the main law.
An exemption cannot be
given through the regulations

Sub-regulation 3(2))-

The exclusion of the services of
licensed financial service providers is
a welcome move and is consistent
with global best practice in relation to
unilateral DST regimes.

However, there is need for clarity in
the language to provide clarity and
consistency to the financial and
payments sector, which is very broad
and has varied business models.

Amend to read as follows:

“The services of a financial
service provider carrying out
online services which facilitate
payments, lending, or trading of
financial instruments,
commodities or foreign
exchange, including the services
listed in Paragraph 1 of Part II of
the Value Added Tax Act, 2013
when provided through an
online platform, shall not be

Clarity

Noted and agreed for further
review
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phone while on international travel to
acquire the services.

Reg. 6-Gross The gross transaction value should be | Amend Regulation 6 (2) is to | It is common for discounts to | This is well explained inreg 6
Transaction calculated as the net value/the actual | read as: be granted as a mechanism of | and does not include
Value income that is received by the .a_m:m_ “The transaction value of the incentivizing service | discounts
marketplace operators exclusive of . providers
. X .| service in paragraph (1) shall
discounts that may be given to their . }
g to reflect th ol not include any discounts
. [ ICHIEEL WMhE GOmmctcia granted in relation to the service
realities of transactions undertaken on
.. and Value Added Tax charged
digital marketplace. i 5
as part of the service” .
Reg. 7- Issue 1 — Obligation to account for | 1. Replace the phrase “any | None Simplified Registration and
Accounting and DST person  that  collects  the monthly remittance to be
Payment payments for digital services” in provided for. Non-resident to

Reg. 7 (1) provides that payment of
the DST shall be the liability of the
digital service provider (which is a
new definition) or any person that
collects the payments for digital
services.

The responsibility to account for DST
should only apply where the person
that collects the payments has been
appointed as a digital service tax
collection agent pursuant to section
42B of the TPA. This would avoid a
scenario where a non-resident
payment service provider who may
not understand the compliance
requirements in Kenya is required to
comply with Kenyan tax obligations

sub-regulation 1 with the

following phrase:

“or any person in Kenya that
collects the payments for digital
services and has been appointed
as a digital service tax collection
agent by the Commissioner in
accordance with section 42B of
the Tax Procedures Act.

Provided that, where a person
has been appointed as a digital
service tax collection agent by
the Commissioner, the digital
service tax collection agent shall
be indemnified by the taxpayer
in respect of any payments made

only appoint tax
representative if not applying
for simplified registration.
DST agent to be used for non-
compliant persons.
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registered for the DST obligation on
iTax.

“a non-resident who has not
appointed a tax representative
under paragraph (3) and has not
registered for the digital service
tax obligation on iTax”.

Online  Registration and
Remittance

The  simplified  registration
process on the KRA iTax
platform in relation to VAT
which was proposed by the
Value Added Tax (Digital
Marketplace Supply)
Regulations should also apply to
DST, with no requirement to
provide any additional
documents on registration.

New-Returns

Not provided for in the DST
Regulations

A form of return should be
providled by KRA. The
following information should be
provided: supplier’s registration
number; tax period; currency
and exchange rate used; taxable
amount; and tax payable.

The return should be filed on a
monthly basis by the 20th day of
the subsequent month that the
digital service was provided and

Purposes of clarity

Agreed to provide for this
similarly to the provisions in
VAT
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income, only a portion of the
income derived from Kenya
(e.g. 50%) will be subject to
DST in Kenya.

10

Sunset Provisions

The OECD issued a statement earlier

Insert a Sunset Provision which

To avoid conflict with OECD

Noted, the provisions will be

this year that the Unified Approach is | would result in the automatic | recommendations reviewed once a unified
the basis to address the taxation of the | repeal of the DST once the approach is agreed upon.
digital economy and changes to the | OECD reaches consensus on the However, this does not need
international tax rules. Member | taxation of digital economy. to be put in the regulations.
countries affirmed their commitment
to reach an agreement on a consensus-
based solution by the end of 2020.
The statement by the OECD also
proposed that any consensus-based
agreement will include a commitment
by members to withdraw unilateral
actions on Digital Tax.
LAW SOCIETY OF KENYA
L Reg. 2 Regulation 2 defines “platform” ro | Whereas this may be an | No justification Noted. Definition to be
Interpretation mean an application, website, or other | adequate definition, we reviewed.

internet-based content service used to
transact or facilitate trade through an
electronic system.

recommend that the definition
be aligned with the recently
published OECD Model rules
for reporting by Platform
Operators with respect to Sellers
in the sharing and Gig Economy,
set out below.

“A  “Platform” means any
software, including a website or
a part thereof and applications,
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services, it could be considered
discriminatory.

Equity and fairness dictate that all
digital services be subject to the same
tax rate.

Regulation 3 (1)(h) proposes that
digital services upon which digital
service tax shall be applicable shall
include online distance teaching via
pre-recorded medium or e-learning,
including online courses. The
Regulation appears to contradict the
Income Tax Act (Paragraph 10 of Part
I of the First Schedule) as educational
institutions in Kenya provide online
classes, which students pay for.

(1) Delete the sub-regulation; or

(ii) sub-regulation should be
clear that DST on online
distance teaching will only be
payable where it is provided
by a non-resident entity; or

(iii)  The sub-regulation
should make it clear that it
excludes any service whose
payment is exempt under
Paragraph 10 of Part I of the
First Schedule to the Income
Tax Act

To align the regulation with
the ITA.

Exemption is already
provided for upon application
under the ITA.

Reg. 4-
Determination of
user location

The parameters given to determine
user location are disjunctive and
provided any of them is present, the
user will be deemed to be located in
Kenya and the service payment
subject to the DST.

The requirement that only one of the
parameters needs to be present to
determine user location has the

Amend the sub-regulation as
follows:

(i) that a user’s business or
residential address in Kenya
only be applied in addition
to the other parameters;

(ii) that the sub-regulation be
amended to state that a

— It in double taxation of user’s business or
PREREE ESE S U oG residential address in Kenya
may be used by the

Clarity

This proposal poses a revenue
risk due to tax planning.
However, the regulation shall
be subject to review
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provider or any person that collects
the payments for digital services.

While there is some flexibility in
having the option of pursuing either
person, this creates uncertainty as to
who the buck stops with. This is
important because section 95 of the
TPA makes it an offence to not pay
tax.

In addition, there is need to provide for
the indemnification of the appointed
DST agents.

service provider or any person
that collects the payments for
digital services where such a
person has been appointed as a
digital services tax agent or tax
representative”.

(i) Where a DST agent is
appointed and remits the DST
to KRA, the DST agent shall
be indemnified by the
taxpayer in respect of that
payment.

(i) That the appointed of a DST
agent does not relieve the
taxpayer from performing any
obligation imposed on the
taxpayer under a tax law that
the DST agent fails to
perform.

representative under the Tax
Procedures Act, 2015.

regulations do not use DST
agents

Sub-regulation 7(4) is allowing for the
remission of the tax other than at the
time of the payment transfer is
inconsistent with the ITA. This is
contrary to the law that requires DST
to be due at the time of the transfer of
the payment for the services to the
service provider.

Delete sub-regulation 7(4).

Contrary to the law.

This is noted and we shall
pursue amendments in the
main law

A reading of sub-regulation 7(5) and
7(6) suggests that the KRA shall
develop and implement a digital

Amend the regulations to
provide that the data collected
by the service shall only be used

To protect such data

Section 6 of the TPA already
provides for Confidentiality
of such
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in the digital services sector that fall | Alternatively, fairness by all people who
under the .ﬂoﬂ regime, may m:.a (ii) the  regulations  could derive income from Kenya.
themselves in a position where their id f
tax rate is higher than the e & ARNET

bed 1% h for digital threshold above the upper
EOmm: C 70 as the rate for digita threshold of the ToT.
service tax is 1.5% of the revenue.

NETFLIX

Sunset Provisions

The OECD issued a statement earlier
this year that the Unified Approach is
the basis to address the taxation of the
digital economy and changes to the
international tax rules. Member
countries affirmed their commitment
to reach an agreement on a consensus-
based solution by the end of 2020.

The statement by the OECD also
proposed that any consensus-based
agreement will include a commitment
by members to withdraw unilateral
actions on Digital Tax.

Insert a Sunset provision, which
would result in the automatic
repeal of the DST once the
OECD reaches consensus on the
taxation of digital economy.

To avoid conflict with OECD
recommendations

We will repeal the law based
on our policy direction also as
guided by the OECD,
however, this can be dealt
with administratively

Reg. 4- Scope of
Taxable Services

The services set out in Regulation 4 of
the draft VAT Regulations will be
subject to 14% VAT under the
proposed VAT regime in Kenya.

For “B2C” model, such as Netflix will
be required to account for VAT on the
services provided. Though VAT is a
tax ultimately paid by consumers, it is
often not fully possible to pass on the
VAT fully to consumers and often

N/A

The introduction of DST
particularly in relation to B2C
transactions is likely to result
in multiple layers of taxation
in Kenya and  will
significantly increase the cost
of doing business for such
companies in Kenya.

This is noted, however, The
digital service tax has been
introduced to ensure fairness
by all people who derive
income from Kenya.
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Reg. 9 -Offences
and Penalties

The proposal to restrict access of the
digital marketplace may be difficult to
implement given that the domains are
owned by the owner of the digital
marketplace.

Further, the restriction of the access
rights is not a penalty imposed under
the Tax Procedures Act. According to
Section 13(n) of the Statutory
Instruments ~ Act, a  statutory
instrument should not impose a fine or
penalty without express authority
having been provided for in the
enabling legislation.

Amend Regulation no. 9 to read
as follows:

“A person who fails to comply
with the provisions of these
Regulations is liable to the
penalties and interest prescribed
under the Tax Procedures Act,
2015.”

This is an illegality.

To be reviewed in line with
penalties under the TPA

DELOITTE & TOUCHE

New-Minimum
threshold of
income subject to
DST

Unlike the other countries across the
globe, the proposed regulations do not
provide for a minimum threshold of
income below which DST will not

apply

The regulations should be
amended to include a minimum
threshold of qualifying income

below which DST will not
apply.
Introduce a proviso under

Regulation 4 to read as follows:

“Provided that Digital service
tax shall only apply to a person
who  has provided digital
services or expects to make
digital services, the value of
which is five million shillings or
more in any period of twelve
months”

Exempting income below a
given threshold from DST
will  cushion small and
emerging entrants into the
market as the DST may take
up a significant part of the
revenues of such nascent
players.

In addition, the effort to
administer DST on revenues
below a certain threshold may
not be commensurate to the
tax yields thereon.

Already addressed

The digital service tax has
been introduced to ensure
fairness by all people who
derive income from Kenya.
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NO.

Relevant Section

Issue/Comment

Recommendation

Justification

Comments

which the digital service tax was
deducted”.

2. Regulation 7(4) — Delete.

3. Regulation 7(7) - replace
with the following;

A digital service provider or
their tax representative shall be
required to submit a return in
the prescribed form indicating
the value of transactions and
remit the tax due by the twentieth
day of the month following the
end of the month that the digital
service was offered.

reporting, file and
accurate  DST to
government.

pay
the

Reg.  7(3).(5)(a)
and 5 (b)-
Appointment  of
tax agent

The appointment of a tax agent as
currently  provided for  under
Regulation 7(5) creates confusion on
who is supposed to account for DST.
It should be very clear under what
circumstances the Commissioner may
appoint a DST agent otherwise there is
likely to be an overlap where the
Commissioner appoints an agent
while at the same time a digital service
provider or a digital marketplace
provider is accounting for tax through
a self-assessment regime, the regime
which Kenya subscribes to.

Add the following proviso after
regulation 7(5)(a);

For  avoidance of  doubt,
appointment of a Digital Service
Tax agent under Paragraph (5)
(a) shall only be done in
instances where the resident
persons or non-resident persons
with a permanent Establishment
fail to  comply with these
regulations or in instances
where the Commissioner deems
it fit to collect the tax using a
DST agent. The Commissioner
shall notify the persons within

To eliminate the confusion
and provide the much needed

clarity —on  where

the

responsibility of accounting
for DST rests and clarifies the
circumstances under which

the ~ Commissioner
appoint a DST agent.

may

This has already been
addressed. Furthermore,
there is no conflict
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NO.

Relevant Section

Issue/Comment

Recommendation

Justification

Comments

2. Reg. 5(2)- Regulation 5(2) provides that user | It is important that the card | This is to ensure that KBA | The determination of user
Determination of | location may be determined if the | companies are included in the | members do not fall foul of | location are comprehensive.
user location payment for digital services is done | definition of payment service | the card network agreements

using credit or debit facilities provided | providers. when required to withhold
by a financial institution licensed to and remit tax on digital
operate in Kenya. services.

The card payments system involves

many players all linked through the

card networks established by various

card companies such as Visa,

Mastercard and American Express.

There are established protocols

governing the card settlements.

3. Reg. 7- 1) There are no provisions on who | 1) Clarify the obligations and | 1) To avoid disputes and | This is noted. However, the
Accounting and qualifies to be appointed as a DST responsibilities of a DST litigations. matter will be addressed
Payment agent, there obligations and Agent. administratively.

responsibilities.

This is a critical omission given
that where the DST Agent is not
party to the transaction, they will
not have critical details on the
transaction, for instance of the
commissions payable.

2) The legislation and regulations
have not made provisions for the
compensation of a DST collection
service.

2) Provide for
compensation  of
collection service.

the
DST

2) To enable the success of
DST.

LAWYERS HUB




3Y) WAY) SIAUdP SNIe)S JUIPISAI-UOU
JI9Y} asneddq SI SIY] °1S0d Ay} Jedq

Jawnsuod 10U SNy} pue suldJew J1dy) urejurew o) SIOIAIDS 10
3y} 01 udping [euonIppe JOPJO Ul SISWINSUOD 0 JSOJ SIY} Jgjsuer) | sad1ad Jo asearou|
asned 0) pajdadxa jou sI pue 0] A[oYI] ol BAUDY UIYNM SIIIAIDS -JUAWIWOD
udwAed pasueApe ue sI SIy |, uoryesysnl oN UOIJEPUAWIWIOAI ON| | [eNT1p Sulidpjo suosidd JuIpIsaI-UuoN [eIoUD) g%
-doejdiayrew [endip ay)
10} JUNOSO. 10U S0P N Sk duo xJ[dwod
e Sl g4 Jo 1daouod oy -dwodul Xe)
0} AJLI0yIne dAI3 S[NI ISAY |, "uoIjexe) S9[nu
Jo oasodind oy} 10j BAUDY UNMm | SNXdU XB) pue
SNXaU OU SI JAY} WOYM JOJ SIIIAIIS | WINIOJ UOIR[NIIY
plem.oj SuiAouw passaippe JUSPISAI-UOU  SSAIPPE 0} MOy U0 -JUAWIWOd
2q [[IM pue pajou SI SIYJ uoneoynsnl oN UOIEPUAWIWIOdal ON | s9[nt apiaoid jou op suonendar ay | [eIdUAD) €
‘sanduaidanud
[Jews sasodxd snyj pue pjoysaiyl
ou 2ABY AJJudLInd se suonendal 1S
ay 1, ‘suorjetodiod [euonjeuny nuw Jurxe)
uo SUOP2 Ayl 3uIsndo) “JdAOUIN)
"SANIA pue sastidiojud ‘spunod uoriwu | wnwiuiw  ypm 1§ Jo asodind proysaiy |,
PassaIppe | [[eWS  U2dM}dq  UOIdUISIP | GZ ST ploysaiyl ay) ‘ojdwexa | ay) 10} SP[OYSAIY] 1dS dABY SANUNOD -JUAWIWOD
ud2q Apeaqe  sey SIY] | B S9JBaI0 ploysaiy) ® Juipng | 10} S Y} U] PIoysaIyl e 12§ | N JOYl0 pue ) Y} | SAHUNOD) [LAElETS) T
uLId) ‘suonaIpsun( jayew ul
-MOUS U0 dJe Ud¥e) sainsedw SJy311 Surxe) mau pue uoijedof[e pjoid
YL "dDJO woy uoIdp uo | Jeqid jo uoneyuawddwr suidaq
neme Ay} Se SUOIOIP dwes ADA0 Y3 20uo padnisip 2q 03 A[9Y1] |  UOIIE [RIdIE[IUN
udye) dAeY suondIpsunl jsow st yoeoidde oy -yoeoidde jerozeqrun -JUAWIWOD
pue Jy311 uS1219A0S ©e SI SIY |, UOIJEPUAWIWIOII ON | B PIIOPISUOD  SI  UOIOR S BAUDY |eIduan 1
SUEITTe) uonedyysnp U0 EPUIW W0IIY JUAWIWIO))/ANSS] | UOI)IIS JUBAJY ‘ON




NO. Relevant Section | Issue/Comment Recommendation Justification Comments
opportunity to claim this tax at year’s
end while filing annual returns.

5. General DST will be levied alongside other | No recommendation No justification Services subject to WTH are
comment- taxes under the ITA such as not subject to DST
Multiple tax | withholding, instalment and minimum
obligations taxes. With this multiplicity of

obligations, DST further serves to
reduce the profits being made in
Kenya, which is an undesirable
outcome.

6. General Kenya is in negotiations with the US | Kenya  should adopt the | No justification DST is a govt policy just as
comment-effect to enter into a bilateral trade | guidance given by ATAF on the FTA, so this will proceed
on US FTA agreement. The US has made its trade | how to define the DST without to the extent that it can.
negotiations policy known with countries that have | associating it with income.

attempted to levy taxes against
American digital service providers,
responding with investigations and
sanctions. Introduction of DST will
jeopardise the current negotiations.
b Reg. 4-Definition | ATAF released a policy brief on | No recommendation The ATAF recommendation | Double taxation does not

of digital service
taxes

digital services tax discouraging the
levy of DST as an income tax instead
referring to it as a levy.

Reg. 4 is the opposite of this
recommendation in referring to DST
as an advance tax to be off- set against
income at the end of the year.

allows Kenya to avoid the
issue of double taxation.

arise. However, this is noted.
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NO.

Relevant Section

Issue/Comment

Recommendation

them only one option to appoint a tax
representative in order to comply with
the DST which is likely to increase
their cost and burden them
administrative.

connected to a digital service tax
collection service.

The choice of a digital tax agent
should be a preserve of the non-
resident digital player where
they can appoint a PSP who

process the bulk of their
payment.
TAFITI SERA

Regulation 2-
service

Digital
Provider

Vague on the kind of person i.e.
resident or non-resident the tax is
applicable to.

Needs to be more clear on the
individual or entity subject to
this provision to avoid foreign
companies evading the digital
service tax

2. Regulation 3- | Inclusion  of  streaming  and | Expunge This will make it expensive | The tax is on the provider of
Scope of Taxable | downloading digital content, for the youth to be able to service and not
Services applications and e-books in the scope access public information on

of taxable services. matters of governance and
Knowledge

B Reg.  9-Offence | The penalties are not comprehensive | Need for elaboration on the Issues of data privacy are
and Penalties and hence leave room for personal | penalties. There is no need for already covered in the Tax

data infringement and manipulation. | additional penalties. Procedures Act.

4. Reg. 7- Regulation 7(2) provides that DST is | The due date/frequency for Noted and to be considered

due and payable at the time of the
transfer of the payment for the service
to the service provider.

payment of DST be set monthly,
like all the other taxes collected
in Kenya.

Justification Comments

Provide clarity The terms are clearly defined
and do not

ambiguity in the definitions




MIIADI

“JURUIWLIAIOP J[OS Y}
SE SSaIppe J] UAUIY| © 10 BAUIY
Ul Pajedo] [BUIUId) Ay} UIejdl

pIed 31Qap/upaid B Juisn 10 Jdquinu
suoydaja) ueAudy Jdyy uo 3Jurweol
AIUnod 2y} dpISINO JuIpisal uekudy
€ 10 AIJUnod Jy) pISINO SI Oym JIasn
Jayjoue 10} Aed ued uosiad e asneddq
Jasn 2y} JO UOIBIO] Y} AUIULIdIP 0)
pasn uaym dnjewdjqoid a1e (p) pue (q)

uored0] Jasn
JO UOIJBUILLIdIAP

lapun pue pajou SI SIyJ AJuo pue suoI}dds Ay} 9399 | uone[ndai-gns 1dpun sidjweled ay | N | T
"pa1dwaxa 2q pinoys sainseaw
61-PIAOD)  2]EPOWILIOddE 0]
wuiojjerd e pajeald sey o s1dpio
10} 9)SqIM Sk yons [auueyd
auruo ue sasn nq 2oudsaid STSHOITA
[aotsald & ga. ‘SsaulEng, oy} 0} SAJIALRS 10 spnpoad
"S9DIAIDS JdYIel "SJ9[INO | J13Y) ASAUOD 0} S[QUUBYD SNOLIBA SN
Inq Spoo3 3urxe) jou e Im JeatsAyd  ou  yum SassauIsng | Sassauisng ‘SIJIAIIS 10 SPOOT Y} J0u
“Qroundyung 1S Jo 2doas pue [endip A[QAISN[OXd 2l | puB [dUUBYD d] JO UOIIEXE] 0] JUNOWE | SIJIAIIS dqeXe |
ay} Jdpun [[B} jou Op yong uoneoyisn{ oN | ey s901A19s/5poo3 03 xey A[ddy | uoroas ay) Jopun pjsi| SAIAIS Y] | Jo 2dodg-¢ 3oy T
IHINVONN dTJATV
‘sjuowiAed pue uoneredop
SNOAUOIId 0} pedyl os[e Aew J]
“LSd
yum Suikjdwods woy sidkerd [endip
9ZIAUADUISIP [[IM  uoIje[n3al  siy)
Aq pasodwil uapang dArenSIUIWPE Y |
"90IAIAS B 10} JudwiAed 9A19021
'sjuade | Aayy awiny AIAd pue yoed S 10)
XB) 901AI3S [endip pue siopiroid | juswiked ayew 03 SIOPIA0Id D1AIS UO
90IAIOS  [BUSIP U0  UAPINQ | UIPINQ JANRISIUILPE J]qRUOSEBAIUN
QAIJRIISIUTWIPE QY) S [[IM SIy[ | ue  sasodwr  uwonendar  siyJ,
SjuWwWo)) uonedyysne U0 BPUIW UI0INY JUIWILIO))/ANSS] | UOI)IIS JUBAIRY ‘ON




NO. Relevant Section | Issue/Comment Recommendation Justification Comments
acquired in Kenya and uses the
services while abroad.
User terminals and IP address are the
only accurate forms of determining
that the user of the service is in Kenya.
3. Reg. 7- | Tax liability should not be imposed on | Amend and delete the phrase This is noted
Accounting and | a person collecting payments since | ‘person that collects the
payment they are not the service provider or | payments’.
owner of the goods/services. For
example, a bank where the service
provider’s account is opened, is a
collection agent. The bank cannot bear
the liability of paying the tax as they
are not aware which payments relate
to digital services.
ERNEST MURIU
l. Reg. 3-(1)(a)- | None Amend Paragraph 3(1)(a) To include Software, Over | To be considered
streaming and To include the words “Software, The Ao.n .inoom,. other
&cs\m\g&a&w . Over The Top Services, other communication  service as
services w\ &WN.B\ COmBINHication ‘SErvices® aficr digital services
comenl, Em.?&:% the words online games
but not limited to
movies, videos,
music,application
s, online games
and e-books,
2. Reg. 6(2)- The | None Amend subparagraph 6(2) Ensure that bank / payment | Those charges do not
transaction value charges are excluded from the | constitute the gross

of the service in
paragraph (1)

to add the words “or any fees
charged to facilitate payments

transaction value.

transaction value
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NO. Relevant Section | Issue/Comment Recommendation Justification Comments
5. Reg 7(4)- None Amend 7(4) To ensure that 7(4) applies to | This is already addressed
Notwithstanding delete the words “where a non- all persons liable not just tax
paragraph  (2), resident person appoints a tax ASKHLS:
where a  non- representative to account for the
resident  person digital service tax, the tax
appoints a tax representative shall remit the tax
representative to due to the Commissioner by the
account for the twentieth day of the month
digital service tax, following the end of the month
the tax that the digital”
Hepres: m:ﬁ:é and replace them with “a liable
shall remit the tax person shall submit a return in
due to the h bed & . t of
Corimissionsn by the prescribed form in respect o
. each tax period not later than the

the twentieth day twentieth day after the end of
of the month .

i that period and make payment of
Jollowing the end digital service tax due at a date
of Sm. Sc:% %.EN not later than the twentieth day
the digital service of the month succeeding that in
was offered. which the tax became due”

6. Reg. 7(7) None Amend 7(7) As this will be covered by the | See comment above

A digital service
provider or their
tax representative
shall be required
to submit a return
in the prescribed
form  indicating
the  value  of

To Delete paragraph 7(7)

above proposed requirement
under 7(4)




MBIIAI 10} P2JOU SI SIY ],

‘Ajuo syuage 03 sarjdde
g ydesSered ey Apdun

19

‘Jonpsp,,

[enSIp oY) JwIaI pue JUNOOSOR

spIom oY) 20uIg

««03 J[qEIL,, Y doe[dal pue
<9} JIUAI pue JUNOdOE “)onpap
0} pannbai, spiom ay) 9392

g ydeadeaeg

QUON

CI0Z Y
SaAnpadsolg X
ayl Jo £7 uonoas
Ynm  20UDpLOIID
ur sp102as doay
01 paisnbas  2q
1IoYs  suonpn3day

asay) Aapun
AUOISSIUUIO))
oy 0y

XD] 2014428 [D)3IP
ayy jwad  pup
Uno2oD 1npap oy
paiinbat uosiad y

8 ‘399

pa4affo spm
2014408 [OISIP Y}
oy yuow ayy fo
pua ay; 3uimojpof
yuow Yy Jo
App yranuamy ay}
Aq pantuad xv] Y]
pup  suo1oDSUDL}

BUEINT e )

uonedgysnf

UOIIBPUIW W O0IIY

JUIW UWI0))/INSS]

UO0I)I3S JUBAIY

‘'ON




