EXPLANATORY MEMORANDUM TO THE VALUE ADDED TAX ACT:
DIGITAL MARKETPLACE SUPPLY REGULATIONS, 2020

LEGAL NOTICE NO. 190 of 2020

PART I
Name of Statutory Instrument : Value Added Tax (Digital Marketplace
Supply) Regulations, 2020

Name of Parent Act : Value Added Tax Act, No. 35 of 2013

Enacted Pursuant to : Section 5(8) read together with
section-67-of the-Value Added Tax Act, ~
'\ No. 35 0f 2013

Name of the | THE M :
Ministry/Department ': The National Treasury and Planning-—
Gazetted on k 25{h Septémbér.‘é(l)"zbcg 2020 TH""L‘DH
L cANeR DF THE MATORITTY
N L e
1. Purpose of the Statutory Instrument ' R WL T 16T

1.1.  The objective of this Memorandum is to submit the Legzﬂ Notice No.
190 of 2020 for tabling in the National Assembly in accordance with
the provisions of Section 11 of the Statutory Instruments Act.

1.2. The Legal Notice establishes the Value added Tax (Digital Marketplace
Supply) Regulations, 2020 to provide a mechanism for collection of
VAT on supplies made through a digital marketplace.

1.3.  Provide a simplified framework for VAT registration of non-residents
supplying taxable services in Kenya through a digital marketplace.

2. Legislative Context

The Legal Notice on Digital Marketplace Supply Regulations is made
pursuant to Section 5(8) as read together with section 67 of the Value
Added Tax Act, 2013 which empowers the Cabinet Secretary to make
regulations to provide mechanism for collection of Value added Tax on
supplies made through a digital marketplace.

3. Policy Background

3.1. The primary objective of the Legal Notice is to provide the legal
instrument to enable the government implement the tax measures
necessary for funding its economic development and growth agenda.



3.2.

3-3-

3.4.

3.5.

3.6.

3.7

Worldwide, digital technologies are quickly changing the way we
conduct business, a situation we could not foresee a generation ago.

This increase in the digital space has opened the Kenyan market to the
outside world allowing non-residents to supply digital services to
Kenyan consumers without having a physical presence in Kenya.

Value added Tax is a consumption tax and is accounted for by the
supplier.

The local suppliers have been accounting for Value added Tax on their
supplies, while non-resident suppliers offering the same services having
not been accounting for Value added Tax leading to unfair advantage to
the local suppliers.

To allow equity and fairness, there is need to provide a mechanism to
allow the non-resident suppliers who account for a large percentage of
the digital marketplace in Kenya, to register and account for VAT on
supplies made in Kenya.

In response to this, The National Assembly enacted sections 5(7), 5(8),
5(9) and 8(3) of the Value added Tax through the Finance Act 2019.
These provisions clarify that, the supplies made through a digital
marketplace are subject to VAT.

4. Consultation Outcome

4.1.

The Kenya Revenue Authority informed the public and relevant
stakeholders of the development of the Value added Tax (Digital
Marketplace Supply) Regulations, 2020 in compliance with the law and
sought their comments on the same in a Public Notice published on
Friday, the 29th May, 2020 (Copy attached). The Kenya Revenue
Authority received feedback from various stakeholders and industry
players including: Netflix, Bolt, KEPSA, Anjarwalla & Khanna, Africa
Practice among others.

5. Impact

The Legal Notice provides for provides a mechanism for collection of
VAT on supplies made through a digital marketplace. It is expected that
this regulation will lead to an ensure compliance for suppliers in the
digital marketplace and thus equity in administration of taxes.

6. Monitoring and review

The Legal Notice will be implemented by the Kenya Revenue Authority
and will be operational from the date of publication.

7. Request to the National Assembly



The National Assembly is requested to:

a) Note the contents of this memorandum.
b) Approve Legal Notice No. 190 of 2020

8. Contact
Cabinet Secretary,

The National Treasury & Planning,
NAIROBI
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Regulation

Issue

Recommendation

Justification

The National Treasury &
Planning Comments

customer represents that
he has a VAT registration
number;

b) a non-resident person
should not be penalised for
not charging VAT, where
the information set out

under (a) has been
provided. Any penalties in
this regard should be

imposed on the customer
in this case.

Regulation 4 - Scope
of Taxable Supplies

Clarification of the scope of
supplies

1. The scope of taxable supplies
should be clarified through an
amendment to section 8 (3) of the
VAT Act and not through the
Regulations. This is to ensure
clarity and certainty and to avoid
conflicts between the Regulations
and the VAT Act.

2. Regulation 4(k) should be
deleted as it gives the KRA the
powers to unilaterally amend the
scope of supplies without
oversight by Parliament.

As currently drafted,
could be

it

argued that

Regulation 4 is inconsistent
with the VAT Act since it
seeks to include additional
services which are not set
out in section 8 of the VAT

Act.

The stakeholder is not clear as
to what is included in
regulation 4 that is not in
tandem with the law. In
addition, the listing provided
in the regulations is intended
to provide clarity and does not
in any way contradict the
provisions of section 8 of the
VAT act. It is important to note
that unless an item is exempt
under the VAT act it is either
taxable at general rate or zero
rate. This regulation does not
violate this principle.

Regulation 5 -
Registration

1. The Regulations do not provide
a VAT registration threshold.

1. A registration threshold based
on actual prior sales in Kenya
should be provided in the
Regulations and it should achieve
an appropriate balance between
the amount of tax raised compared

VAT is a consumption tax, and
it is charged on goods and
services. Any good or service
that is consumed in Kenya
unless exempt from VAT is
subjected to  the  tax




"SuOne[NSaI 9SaY} I9pun
pareadar aq 03 jou poau pue
S10T OV SaInpadold xeJ, 9yl
JO 9T UOIPdS Iopun payrads
are dox xey pojutodde ue
JO S3INSEIW JUIWIADIOUD Y],

‘I9Aedxe]

e Jo suonediqo xel Yy}
Surpuey y3noayy A[dus astre
10U S90p J'd V “Iaploydyelrs
91 AQ pPaUOISIAUL UBY} JayS3IY
yonw st (g4) IUSaWysI[qe1sd
juouewdd JO UONRUIULIAIRP
405 S bl U YL
"Io)ewW SIy} uo Aymaiqure

ou S2I3} pue 5102 VdL 21
JO QI UONY3S Idpun payLIe
st dax xeJ, 9y} Jo 901 dYL

"LV A MOYIM SPO03 1191} [[3S
0] 991y 9q [ oym siarddns
ugIo) 9y} Joy punotdferd
Ilejun ue eI [M Ing
19yJeW dY[] LIOISIP AJUO JOU [[IM
s1orddns uSa10j 103 p[oysaiy}
edonponut - of —Iddns
9yl Aq opeln Jo awnjoa
I0 9zIS 9y} JO aAnRoadsaLl

-uou 9y} JO J[eyeq U0 saxe}

Sumualr 03 soanejuasardal

[800] 9y Jo Apiqer] a3 ywf (q)
pue {A1us JUIPISAI-UoU Y}

10} juauysiiqelss juaueurad

e 3uneard woly suonemsoy

Yy Japun souerduoo

Sunoopge 103 pojutodde

soAnejuasardal [eoo] apn[oxa ()

:P[NOYS 19V SAINPId0I]
Xe], 9] puB Oy XBJ WOodU]J
9y, :3UIMO[[0] 9} PUSWIIOIAI I\

SSUONEPULWUIOIAI 1YY

"UONRIISISAT L VA O} Uone[l
ur asue Aew jey} sanssi Aue uo
SONTIUD JUIPISAI-UOU }SISSE 0} VI
UM - payst[qelsa st (xoq[rewt
I0) YSOp JUJIPISAI-UOU PIJBIIPIP
B ]e(] pUSWWOIAI OS[e 9\ €

"(wayy jsurede
udyYeMepuUN 9q P[NOd SIINSEIW
JUSWIdDIOJUD eyl uolsuaypidde
Y 0} anp A[[erads?)
juounjutodde ue yons SJunoafax
soned  paryl  proae 0}  ‘IB9[O
AI9A 9q Os[e p[noys aanejuasardax
Xe] 9y} Jo Q01 JYL T

"Xe] 9y}
Suro9[[00 uonRISIUIWPE XB} 3}
pue 1a4edxe) a1} yloq uo pasodur
§]S00  dAQleISIUIWIPE  dY} O}

aanejuasardal xey
313 JO 9]0 Y} U0 AJLIB[D ON ‘T

sjuounuo) suruue|q
» AInseaa], [euonjeN 9y,

uoneoynsnpe

UONEPpUIUWMI0I3Y

anss|

uonemsay




Regulation Issue Recommendation Justification The National Treasury &
Planning Comments
resident entities and no
enforcement measures should
be taken against them.
Regulation 6 - 1. Itis not clear what information | We  recommend  that the This is agreed and has been
Simplified VAT will be required in relation to | Regulations are amended to incorporated in the
Registration the application for registration | include the information to be Regulations.
Framework under Regulation 6 (3). provided during the registration

process and such information be
limited to:

(a) name of business, including
the trading name;

(b) name of contact person
responsible for dealing with
tax administrations;

(c) postal and/or  registered
address of the business and its
contact person;

(d) telephone number of contact
person;

(e) electronic address of contact
person;

(f) websites or URL of non-
resident suppliers through
which business is conducted in
the taxing jurisdiction; and

(g) national tax identification
number, if such a number is
issued to the supplier in the
supplier’s jurisdiction to con.

2. The Regulations are silent on
whether a  non-resident
supplier registering for VAT

It would be important for this
issue to be clarified, which can be
achieved by amending the

As mentioned in the

comments under regulation 5,
the threshold for
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Regulation

Issue

Recommendation

Justification

The National Treasury &
Planning Comments

1) Regulation 8(1) requires that

VAT is accounted for on an
accrual basis, which could be
prior to the receipt of payment
in certain cases. In instances
where payment is not received
(e.g. due to a bad debt on credit
sales), the VAT payment on
such credit sales would have
been funded by the non-
resident and the Regulations
do not provide a refund
mechanism in such
circumstances.

the option to account for VAT on
their cash sales or at the point of
receiving payment on their credit
sales, at which stage they would
submit VAT due to the KRA. At
this point, VAT will have already
been paid by the purchasers and
therefore the risk highlighted
above would be mitigated. This
position has been adopted
successfully in South Africa.

through the regulations. The
chance of having credit sales
especially for B2C in regard to
Digital transactions is minimal
and therefore the risk
highlighted by the stakeholder
may not arise.

2)Regulation 8(4) does not

clarify the currency in which
filings and payment should be
made, although it is the case
that the KRA iTax system

would only recognise
filings/payments in local
currency (KES).

We recommend that the non-
resident suppliers should be
permitted to submit returns either
in Kenya Shillings or in the
currency the sale was invoiced. In
the alternative, the Regulations
should provide guidance on the
forex rates which should be
applied in converting the forex
transactions to KES (for example,

Section 23(2) of the Tax
Procedures Act 2015 outlines
the unit of currency to be used
when maintaining books of
account, records, paper
registers, tax returns or tax
invoices shall be in Kenya
shillings.

The standard conversion rate

the Regulations could clarify that is as prescribed by the CBK.
the Central Bank of Kenya
exchange rates should be used to
convert to KES).
Regulation 9 - Tax This is a welcome provision as it This is a welcome
Invoice will reduce the compliance costs of commendation

the non-resident suppliers which
would have otherwise been
incurred if the non-resident
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maintained or submitted by the
non-resident supplier.

should be limited to the return set
out at Regulation 8(4). There
should be no requirement to
provide any other information or
in any other format, other than the
return. The details set out in the
return should be limited to the
following:

a) Supplier’s registration

identification number;
b) Tax period;

¢) Currency and, where
relevant,

d) exchange rate used;

e) Taxable amount at the

standard rate;

f) Taxable amount at reduced
rate(s), if any; and

g) Total tax amount payable.

The supplier should be able to file
its return online via iTax.

submission of record of
supplies under reg 12 can be
overburdening to the taxpayer
and may defeat the intended
purposes of simplification. The
prescribed form of return
under reg 8(4) should include
the envisaged submission of
record of all sales under reg 12.

Regulation 13 -
Offences and Penalties

The Statutory Instruments Act
provides that the maximum
penalty which can be imposed for
breach of a Statutory Instrument
is KES 20,000 or imprisonment
for a period of six (6) months. Any
penalty which prescribes a higher
threshold would be deemed to be
void.

In addition, the VAT Act already
sets out penalties for non-

We would therefore recommend

that:

a) Either the penalty is deleted;
or

b) The penalty is introduced by
way of an amendment to the
VAT Act. In addition, the
restriction of access to a digital
market place should only be
imposed by the Tax Appeals
Tribunal (TAT) or a Court of
Law after the determination of

To be discussed further.
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taxpayers who may bring more tax
revenue at least at the first stage.

supplier. To introduce a
threshold for foreign suppliers
will not only distort the market
but will create an unfair
playground for the foreign
suppliers who will be free to
sell their goods without VAT.

Regulation 7 -
Determination of place
of supply

The pieces of identification that a
business is required to collect
during the checkout process
should be closely linked to the
reality of how online commerce
functions.

It is important to provide clear
guidance on what happens if, in
certain cases, not enough
information on the customer can
be collected by the business and
provided to the tax authority.

there should be a tolerance as long
as there is proof that this does not
affect the collection of the tax
authority (i.e. same logic applied
everywhere, low volume of sale
concerned - less than 5% of the
transactions etc).

The idea is to avoid
disturbing the customer
journey whenever possible.

This is basic information
which forms part of the
general reference data used in
digital transactions as
requested by the export
country suppliers. This may
not affect the customer
experience as claimed by the
stakeholder.

Regulation 8 - Time of
Supply and Accounting
and Payment of tax

Currencies and Foreign Exchange
(FX)

Allow affected businesses to select
their foreign exchange (FX)
conversion source.

In allowing the business to
use a suitable FX rate
conversion source there is
less for tax authorities to
concern themselves with in
relation to  supported
currencies, backup FX rates
sources, and settlement
rate dates.

FX rates, in general, are
critical. It is  often
overlooked, but it can
significantly increase the
cost of compliance for

The standard conversion rate
is as prescribed by the CBK.
Allowing the taxpayers to
choose the source of foreign
exchange will create
distortions and may lead to tax
planning.
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Planning Comments
invoice, confirmation of
purchase, or confirmation
of refund/credit note.
Regulation 12 It needs to be taken into account | Tax authorities may rely on bank Reconciliation is an
Record-Keeping that the foreign supplier cannot | information at the time of an administrative  issue. Any
be subject to the same obligation | audit, and it can be a good starting changes in the foreign
that a local supplier. point. tax authorities need to take exchange rate is not an

into consideration that this data
will never match the actual tax
return and can only be used as a
starting point for a review. It is
likely that the FX rate source used
by the bank or the date of the
conversion differs from the one
used by the business.

obligation to the supplier.

Regulation 8 - Time of

A requirement for quarterly filing

The requirement for charging

Supply and Accounting is among the most popular and accounting for the tax is
and Payment of tax worldwide as it aligns with how on a monthly basis and the
modern businesses function. proposal by the stakeholder
will contradict the provisions
of the VAT Act, 2013.
NETFLIX
Regulation 2 The Draft Regulations seem to | Issue clarifications with respect to It is agreed and Regulation 4

Interpretation

only cover supplies made through
a ‘digital marketplace’. We also
note that Regulation 4 of the Draft
Regulations, defines the scope of
taxable supplies to include
supplies made directly by the non-
resident suppliers to customers in
Kenya — such supplies are not
necessarily made through digital

the true scope of the term ‘digital
marketplace’ as mentioned in the
VAT Act and ‘digital marketplace
supply’ as defined in the Draft
Regulations. This is because we
understand that the overall aim
would also be to capture services
such as ours and to be able to levy
VAT on said services.

shall be amended accordingly.
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places of business in Kenya and
who are required to register under
a tax law) are under obligation to
register  through a tax
representative in Kenya. We
understand that going forward,
non-residents will be allowed to
register directly as provided for in
the Draft Regulations, and that
only those who are not able to
register under the simplified VAT
registration will be required to
appoint a tax representative.

There seems to be a conflict
between requirements under the
Draft Regulations, which are
subsidiary, in comparison with
the requirements under the
primary law, i.e., the TPA in
relation to the obligation to
appoint tax representatives.

vatable goods or services to
register for VAT. It is on this
basis that the non-resident is
required to register through
the simplified framework.

Regulation 12 - Record
keeping

We are not clear on the kind or
amount of data that should be
collected under this provision and
therefore seek clarifications in
this regard.

We request that minimum
information be required from non-
residents at the time of filing VAT
returns, i.e., the aggregate value of
supplies made during the tax
period and the total amount of
VAT payable thereon.

Further, we would like to assure
you that when required by law and
sought by the tax authorities such
as in the case of audits, we will

This is under regulation 11
which allows the
commissioner to prescribe a
simplified form for filling
returns.
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content creators can easily raise
invoices inclusive of VAT.

Establish a unified framework for
businesses that have both offline
and online presence.

A person who has this type of
business model is required to
register for VAT as a local
supplier.

Regulation 6 -
Simplified VAT
registration
framework

Establish training sessions for
digital marketplace suppliers to
understand this framework.

Offer a waiver period for digital
marketplace suppliers to pay VAT.

Noted and agreed.

This is provided for in the
regulations which gives three
months transitional period.

AMCHAM KENYA

Regulation 3 (1) -
Charge to tax

To avoid any issues linked to sub-
regulation (1), which says that
VAT must always be charged, sub-
regulation (2) should clarify in
clear terms, that for B2B
transactions, a foreign supplier is
not responsible for the VAT.

This has already been clarified
by  stating that B2B
transactions are not covered
by these regulations but are
subject to provisions of S.10 of
the VAT Act 2013.

Digital Service Tax was proposed
at the rate of 1.5%, is VAT here
envisaged at 14%? Or is the Digital
Service Tax of 1.5% further
subjected to VAT? This needs to
be clarified.

VAT is a tax on consumption
and is paid by the consumer
while DST is tax on Income
paid by the supplier, therefore
there is no double taxation.

Regulation 4 - Scope of
taxable supplies

The list of taxable supplies
exceeds the list provided by the
VAT Act and gives the
Commissioner the discretion to
determine any other digital
market place supplies that would

Clarity is required on whether all
cloud services for instance
Software as a service (SaaS),
Platform as a service (PaaS) and
Infrastructure as a service (IaaS)

This has been addressed under
comments by A&K Item No. 2
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would be required to register for
VAT in Kenya. Whilst the VAT Act
provides that a person is required
to register for VAT in Kenya where
the value of the services they
provide exceeds KES 5,000,000
(approximately USD 50,000)
within a twelve (12) month period,
the Draft Regulations do not link
the VAT registration threshold to
the requirement to register for
VAT.

3. In clause 5(2), clarification
should be provided, that suppliers
of services on digital platforms will
NOT be required to also charge
VAT on B2B transactions once
they are registered for VAT in
Kenya.

This is also addressed under
Regulation 3(2)

4. Appointing a Tax representative
will create legal and other barriers
for entering the Kenyan market.

The appointment of a tax rep
is optional under these
regulations.

Regulation
Simplified VAT
Registration
Framework

6

1. The Regulations are silent on
whether a non-resident supplier
registering for VAT purposes will
be deemed not to have a
permanent establishment from a
corporate tax perspective.

2. There is mention that records
need to be submitted monthly,
but it is not clear if this is at a
transaction or cumulative level.

1. There should be uniformity in
the registration requirements
between domestic and foreign
businesses.

The simplified framework
recognises that the suppliers
are non-resident and therefore
provides minimal
requirements for registration.

2. Clarity can be achieved by
amending the definition of the
term “Permanent Establishment”
under section 2 of the ITA or
through an amendment to the VAT
act. The law should clarify that

The issue of Permanent
Establishment has been
addressed under the A&K
proposals under item no. 4.
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Justification

The National Treasury &
Planning Comments

would have been funded by the
supplier and the Regulations do
not provide a refund mechanism
in such circumstances.

2. It is not clear what ‘place of
business in Kenya’ means. It is not
clear if domestic AND foreign
intermediaries (marketplace
platforms) are covered by 8 (2).
i.e. Does 8(2) only apply if the
platform business (intermediary)
has established itself in Kenya
through a local Kenya
company/office?

sales, at which stage they would
submit VAT due to the KRA. At
this point, VAT will have already
been paid by the purchasers and
therefore the risk highlighted
above would be mitigated. This
position has been adopted
successfully in South Africa.

2. If 8(2) does not apply to foreign
"intermediaries” not operating
through a local company in Kenya,
the understanding is that the
foreign supplier is responsible for
registering and charging VAT on
sales to B2C customers in Kenya.
Sub-regulation 8(3) should be
refined to ensure that foreign
suppliers are only held liable for
tax due on B2C

3. Clarification needed on what
Forex rate is to be used for non-
local currency transactions. A
reasonable and publicly available
exchange rate which is already
used by the industry in the
ordinary course of business would
be most suitable.

Regulation 9 - Tax
invoice

This is a welcome provision as it
will reduce the compliance costs
of the non-resident suppliers
which would have otherwise been

Proposed amendment to the
wording;:

"For the purpose of a B2C digital
marketplace supply, a supplier

This is
commendation

a

welcome
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The National Treasury &
Planning Comments

receive a cash refund or carry
forward the VAT credit arising and
this should not be prescribed by
the Regulations.

A provision should be included
allowing a registered person to
apply for a refund if they decide
not to do further business and de-
register.

Regulation 12 - Record

keeping

Regulation 12 has not clarified the
nature of information to be
maintained or submitted by the
non-resident supplier.

Our recommendation is that there
should be no requirement to
provide any other information or
in any other format, other than the
return.

This is already addressed
through comments by A&K
under item no. 10

Regulation
Offences and
Penalties

13 =

This proposal is very punitive and
is prone to abuse especially in
instances where a tax dispute has
arisen.

Our recommendation would be
that the penalty is aligned to that
in the Act or is introduced as an
amendment to the VAT Act.
Furthermore, that the restriction
on access to the digital
marketplace can only be enacted
by the Tax Appeals Tribunal or
Court of law.

This is already addressed
through comments by A&K
under item 11

Regulation
Transitional
Provision

14 -

The period for applying for
registration is too short as the
suppliers will be required to
update and/or set up new
systems.

We propose at least a 3-month
period to allow the supplier to
adequately prepare.

Clarification needed that these
regulations do not impact the
permanent establishment position
from a corporate tax perspective.

This is already addressed
through comments by A&K
under item no. 12.

BOLT
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Regulation 4 - Scope
of taxable supplies

Lack of clarity on the scope of the
taxable supplies.

Whereas VAT is imposed on
transport hailing platforms, it is
not specified which part of the
supplies would be taxed. Is it only
the supply of transport service
provided from the driver to the
rider? Or would VAT only be due
on the commission payable from
the driver to the platform?

Additionally, leaving an open
ended list of taxable supplies is
not good for clarity and
compliance. Therefore we find
that the list of supplies that are in
the scope of the new VAT
regulations should be determined
concretely.

Bolt finds that the scope of the
taxable supplies should be laid out
in more detail and concreteness.

We are supportive of the moves to
implement DST on supplies made
through digital marketplaces as
planned, but we are unable to
support the introduction of VAT
on the digital marketplaces at the
same time.

We submit that it would be
reasonable to wait for the initial
effects of the imposition of the
DST on businesses to be felt and
assessed before beginning a
discussion about the possibility of
additional VAT being levied on the
same marketplace. Thus Bolt
proposes to take one step at the
time and only after the effects of
the DST are visible, to make
decisions on the possible
introduction of VAT as proposed

The scope of taxation is
defined by exclusion and it is
only services that are exempt
under the vat Act that are not
subject to tax.

The drivers are based in Kenya
and therefore fall outside the
scope of these regulations,
VAT is thus payable on the
commission from the driver to
the platform.

DST is a tax on income while
these regulations address tax
on Consumption, the two tax
regimes are not substitutes,
and re addressed separately
under the ITA Cap470 and the
VAT Act 2013 respectively.

by the draft regulation.
BAKER MCKENZIE LLP
Regulation 13 - | The Draft Regulations require | We recommend that Kenya | We submit that section 13 | On the OECD guidelines are
Offences and penalties | non-resident persons supplying | reserve judgment on section 13 | of the Draft Regulations | not prescriptive and every
taxable services through digital | until Working Party 9 has released | should not impose a | Jurisdiction has the obligation
marketplaces in Kenya to register | its final recommended global | mandate that the platform | to make its own laws and
for VAT in Kenya; however, the | regulatory framework. police  compliance by | regulations based on the

non-resident provider of the

unrelated parties, when the

circumstances, for example,
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This will ensure smooth
implementation of the regulations
and eliminate the unintended
negative consequences on Kenyan
businesses.

The inadvertently levied
VAT will be passed as an
expense thus negatively
impacting revenue from
Corporate Income Tax.

BOWMANS

Regulation 4 - Scope of
taxable supplies

We note that the sub-regulation
4(k) affords the Commissioner
wide discretion on what would
constitute a digital market place
and such discretion may not
provide certainty to providers of
digital services.

i. The discretion is limited and
the addition of any supplies
made through digital market
platforms be left to the usual
process of amending statutory
instruments, in the event that
KRA wishes to broaden the tax
base to include additional
services.

ii. The Draft Regulations be
amended to require an inclusive
stakeholder consultation
process before the
determination of any additional
supplies by the Commissioner.

iii. Inclusion of a grace period of
3 - 6 months for
implementation of any
measures with respect to the
treatment of any such services
classified by the Commissioner
as taxable supplies under the
Regulations. This will allow the
relevant suppliers of the digital
services to put in place systems

These have been addressed
under A&K under item no. 2.
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continue positioning Kenya as a
preferred hub for technology
startups. For context, a similar
regime in Singapore dubbed the
Singapore = Overseas  Vendor
Registration (SOVR) is only
mandatory for digital service
providers with a yearly global
turnover of more than USS$1
million that sell more than
US$100,000 worth of digital
services to customers in Singapore
in a 12-month period.

2. We note that the Draft
Regulations do not provide
sufficient grace period within
which persons who are affected by
the measures can  make
implementation of a VAT system
change. In addition, there is the
proposed Digital Services Tax
(DST) under the Income Tax Act
(Chapter 470 of the Laws of
Kenya) that will be chargeable on
the turnovers of digital companies
under the proposed Finance Bill,
2020 that is currently being
deliberated by the National
Assembly  whose  proposed
effective date is 1 January 2021.

2. Considering that the Draft
Regulations introduce a new VAT
regime and the digital service
providers already operating in
Kenya will need to make various
operational challenges in order to
be in compliance, we recommend
as follows:

i. That the registration and
imposition of the VAT charge on
the outlined digital supplies be
aligned with the proposed
effective date of the proposed DST,
that is, 1 January 2021.

OR

ii. That a longer grace period be
provided for the registration of
suppliers’ who will be subject to

This has been addressed under
A&K comments Item no. 12.
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5,000,000), as only VAT
registered persons can charge and
account for VAT on the KRA’s
online registration platform iTax.

2. The requirement to file and
remit VAT returns and provide
KRA with a monthly record of all
supplies made in Kenya indicating
the value of the supplies and VAT
deducted every month, may pose
a significant compliance
challenge to many multinational
enterprises, considering that it is
an additional tax compliance
regime in addition to the
compliance requirements in their
country of residence.

ii. That in the event that a higher
threshold is proposed for non-
resident suppliers of digital
services, that the registration
requirement for intermediaries be
aligned to that higher threshold
before being required to charge
and account for VAT.

2. the CS should consider adopting
a quarterly payment and reporting
system, to ease the compliance
burden. This has been adopted by
countries such as Malaysia to ease
compliance.

Regulation
Amendment
Returns

11

of

We note that the Draft
Regulations do not state whether
a person registered under the
simplified regime who is in an
overpayment  position  and
deregisters from Kenya, will be
entitled to a refund of the
overpaid tax in accordance with
the provisions of the TPA and/or
the VAT Act. Section 47(1) of the
TPA states that when a taxpayer
has overpaid a tax under a tax law
the taxpayer may apply to the
Commissioner for a refund of the
overpaid tax within five (5) years

We recommend that the
Regulations be amended to be in
alignment with the TPA, to allow
non-resident suppliers of taxable
digital services who  find
themselves in an overpayment
position and seek deregistration,
to obtain refunds from KRA within
a prescribed period.

The Regulations provide for a
set-off of any overpayments
against tax due from a non-
resident supplier. this is
equivalent to a refund.
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Issue

Recommendation

Justification

The National Treasury &
Planning Comments

practice, as an owner of
services being supplied
(e.g., “electronic retailers
such as Amazon Retail), a
‘facilitator (matching
buyers & sellers where an
intermediation fee may be
paid), an end-user and a
content/service provider’q
which further complicates
the definitional challenge.

b) Introduces  unjustified
intermediary  liability:
ARTICLE 19 EA notes
that this provision, read
conjunctively with
Regulation 8 (2), places a
blanket liability on
intermediaries to account
for VAT accrued by third
parties, and further fails
to acknowledge the role
being played by the
intermediary at the time
of the service supply.

c) Raises a risk of
surveillance: Given the
risk of non-compliance,
ARTICLE 19 EA notes
that the relevant
enforcement agency may
utilise advanced

surveillance tools which
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Planning Comments

third parties using a non-
compliant platform/service
and end users. Article 24,
Constitution of Kenya
(2010) clearly stipulates
that a right or fundamental
freedom in the Bill of Rights
can only be limited where
this is ‘provided by law, and
is necessary and
proportionate.”  Notably,
Article 24 (1)(e) maintains
that any person (natural or
legal) seeking to restrict a
right or freedom must
assess whether there are
less restrictive means to
achieve the purpose.’
ARTICLE 19 EA calls on
KRA to delete this proposal
and adopt a more
proportionate and
measured response in the
VAT (DMS) Regulations,
2020.

Secondly, these restrictions
- when read conjunctively
with the general penalty
under section 63, VAT Act
(2013) - are punitive.
Section 63, VAT Act (2013)
provides for “ a fine not
exceeding one  million
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Regulation Issue Recommendation Justification The National Treasury &
Planning Comments
affordability concerns, by
raising the cost of accessing
the Internet and fixed and
mobile telephony services.
Anonymous

Regulation 4 - Scope of

1. The use of the word ‘and’

1. The taxable supplies under

These have been addressed

Taxable supplies signifies that the CS is introducing this section should only be under A&K under item no. 2.

new taxable supplies through enacted through an

regulations. amendment of the primary

This also presupposes that <>.H, Act 2013 and not

. . introduced through

regulations can introduce new lati

provisions beyond those of the EEgUSHGNS

primary Act that enables the

regulations 2. Clarity should be provided on

2. A proportion of the supplies the tax status when the

indicated in the section are also service is provided for free

offered for free on the various

platforms
Regulation 5 - | 1. This will be problematic since in | 1. The proposal should be removed So long as the service is
Registration most cases, the intention is not to | and only retain part b where there consumed in Kenya, the

supply the services in Kenya or
export for that matter only that
the online subscriptions can be
bought by anyone with an
acceptable payment channel.

For instance, an online newspaper
subscription paid for using a
credit card is not necessarily an
export of the service to Kenya as
the provider does not make

is an actual conduct of business in
Kenya.

supplier will be deemed to
have made a supply in Kenya
and therefore required to
charge VAT.

2. The section should be amended
to align to section 34 of the VAT
Act 2013

The issue of threshold has
been addressed under A&K
Item no. 3.
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The National Treasury &
Planning Comments

the transactions taking place. As
such, the intermediary cannot
take on the tax obligations of the
seller

Section 5(3) of the VAT Act 2013
provides that tax on the taxable
supply is the liability of the
registered person making the
supply and in the case of imported
supplies under section 5(6) the
liability of the person receiving
the supply.

The regulations can therefore not
introduce tax obligations on third
parties that are not party to the
transaction

19 Eastern Africa under item
48.
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Name and Contacts

Submission/ Comments

Comments by National Treasury and
Planning

credit cards to pay Security guarding firms and rents are
received in their foreign countries where they reside.

KRA should also rope in Private Security guarding
companies to mine data to get foreigners & wealthy people
who pay them for their services and yet these foreigners &
wealthy people are not registered to pay KRA Tax.

Evans Njuguna

Email: mbuthianjugunai8@gmail.com

>

>

At such a time when the country is reeling on all ends, I
believe imposing this law would hamper local owned
businesses within the country and cause unnecessary losses
to the business owners and to the Kenyans themselves.

Right now due to the effects of COVID19 it is best to
encourage more businesses to continue transacting in order
to get the economy back on its feet, and I believe the bill
above would hamper these goals and cause businesses to
unceremoniously close up shop, and for international
investors/companies to leave the Kenyan market altogether.

I therefore ask the committee in charge to review the
proposal and to make amends where needed in order to
prevent unnecessary loss to the Kenyan market and
encourage the continuation of business so that the authority
themselves can plan on newer ways of remittance collection
that do not hamper the businesses in place.

It should be noted that VAT is already
applicable on these services and is not being
introduced by the proposed regulations. The
regulations are meant to provide;

» clarity on what is already provided for
in the law and

» mechanism for non-residents to remit
VAT charged.

Nali Gita

Email: natgee12@hotmail.com

>

I would like to express my deep disappointment on this
particular piece of legislation. We as Kenyans are already
very heavily taxed as you are well aware, and you are also well
aware of the corruption that ensures our money barely goes
to where it is supposed to go. What irks me in particular is
needing to tax downloadable mobile content, a lot of which
is FREE, drivers, a lot of which are also FREE, electronic
data management, customized search engines, event tickets,

It should be noted that VAT is already
applicable on these services and is not being
introduced by the proposed regulations. The
regulations are meant to provide;

» clarity on what is already provided for
in the law and
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Email: ingersilole @gmail.com

the United Nations Conference on Development and Trade
(UNCTAD), Digital advances have generated enormous
wealth in record time, but that wealth has been concentrated
around a small number of individuals, companies and
countries. Under current policies and regulations, this
trajectory is likely to continue, further contributing to rising
inequality. The same organisation suggests that taxation will
truly generate revenue, as digital market places is a key area
to tap into but not at this stage in Kenya. Inclusivity is
essential to building a digital economy that delivers for all.

» People go to work or strive to earn a living daily to get out of
poverty. The digital market place has proved to be one of the
youth's main source of income as they have turned to content
creation and selling of merchandise though various
platforms. Let the government ensure that there is proper
and strong internet connectivity all over the country before it
moves forward at this stage.

> Even developed countries have not yet set the right tax
incentives for the digital market place yet they have strong
internet infrastructure. Let's not rush to push western
countries' policies before we strengthen our own
infrastructure. It will broaden the economic divide that is
already experienced in this country! We'll have to tax it, but
it's still too soon! Please take this into consideration.

introduced by the proposed regulations. The
regulations are meant to provide;

» clarity on what is already provided for
in the law and

» mechanism for non-residents to remit
VAT charged.

Cosmas Musis

Email: cosmasmusis@gmail.com

» 1 would like to kindly request that this bill should not be
passed. This regulation in particular will help our fellow
businessmen in running the business without crippling the
current economic crisis in our midst. Other factors will
definitely be offset with this decision.

It should be noted that VAT is already
applicable on these services and is not being
introduced by the proposed regulations. The
regulations are meant to provide;

» clarity on what is already provided for
in the law and
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Submission/ Comments

Comments by National Treasury and
Planning

international investment at this time is a crucial step in
getting the economy humming again.

» 1look forward to seeing your decision as we all ensure that
things get back on track in the best of ways while also
promoting local and international business in the country.

Jane Chebet Movie Maniac

Email: chebetgs@gmail.com

» I am not in favor of this because of the following reasons :

* Adding VAT means that the prices of these products will
go up which a lot of Kenyans are not able to afford, as it
is even now, a lot of people are barely able to pay for
these services constantly from month to month, check
the statistics.

* According to the proposed, this means that things that
we weren't being charged for before, we will have to start
paying for them like for example YouTube etc. In order
to upload content, I am against this because this will
stifle a lot of artists, we barely have an established music
and film industry in Kenya, many artists struggle to get
their content aired as is and the only refuge we have had
all this time has been the online platforms, which has
allowed many artists to penetrate the industry. Also, for
many people in the slums, art has been a gateway for
them to better their lives, for people who are living below
the poverty line and can barely afford to pay for their
daily meals how are they supposed to pay for these
services? It honestly feels like the government is against
them. How do you take from someone who already has
nothing?

eI am well aware that some states in the US have already
imposed this tax on streaming services however it is
important to note that we are nothing like the US, our

It should be noted that VAT is already
applicable on these services and is not being
introduced by the proposed regulations. The
regulations are meant to provide;

> clarity on what is already provided for
in the law and

» mechanism for non-residents to remit
VAT charged.
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Submission/ Comments

Comments by National Treasury and
Planning

Alfred Mbati

Email: alfredmbati@gmail.com

> All chargeable products that haven't been taxed at source of
purchase to be taxed. For example if I am using the digital
marketplace to sell bread which has already been taxed at
source the way drop shippers do then the bread shouldn't be
taxed as that is double taxation.

> All online companies or digital marketplaces that are based
in Kenya which are reselling products or services for their
clients to fully tax these clients gross income whether Kenyan
or not as long as they are using their marketplace. For non-
Kenyans whose countries have tax treaties with Kenya will be
eligible for less taxes.

> All persons whose taxes have already been taxed due to using
the digital marketplace to sell a product or service shall be
exempt from double taxation on the same when filling KRA
returns.

The regulations deal with VAT and therefore
do not fall within the scope of tax treaties.
Nevertheless, there’s no double taxation since
VAT is a consumption tax that is payable by
the final consumer.

Robert Mwaura

Email: robertmuigai@gmail.com

> In regard to the proposed VAT taxable on marketplaces, I'd
suggest making an exemption to companies that have been
locally incorporated in Kenya to boost investment within the
region.

» Streaming companies like TIDAL, which is large in the states,
have no presence here. Imposing the VAT will discourage
investment. However, encouraging them to incorporate
locally with the VAT exemption will not only create
employment but provide a gateway to the wider East African
region.

The regulations apply only to non-resident
suppliers. For suppliers whose place of
business is in Kenya, the normal VT regime
applies.

The proposal to exempt streaming services
from VAT should be made in through the
normal Budget cycle.

Emmanuel Chebukati

Email: echebukati@heptanalytics.com

> 1 welcome the above referenced draft regulations from the
perspective of enabling Kenyan business to interact with
Foreign Service providers (e.g. cloud service providers) from
a VAT perspective.

Noted.
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and an overall reduction in lifestyles. Perhaps if preferential
treatment is given to local start-ups, then some of these
issues can be mitigated.

» Turge more consideration and thought be put to these factors
and the framing of the regulations adjusted accordingly

Nivi Amit

Email: nivi.mukheriee@gmail.com

Please don't enact these regulations for the following reasons:

> This is a time the government should be advocating for
increased use and subsidising digital platforms, not
discourage it by driving the costs up. The COVID-19
pandemic response encourages social distancing and
reliance on digital platforms.

> By having to submit details of all individuals on a platform,
privacy is infringed

> Kenya's digital economy is still very young - a measure like
this will stifle innovation and youth entrepreneurship in the
industry. Ifit has to be done, it should be done for big players
only that are earning more than KES 36m annual revenue

It should be noted that VAT is already
applicable on these services and is not being
introduced by the proposed regulations. The
regulations are meant to provide;

> clarity on what is already provided for
in the law and

» mechanism for non-residents to remit
VAT charged.

Mark Makund

Email: makundimarc@gmail.com

> The young entreprenuers who can't find jobs and have to
resort to the digital airspace...You will choke us to death with
these taxes that are really suffocating us.

> As a young man who is really trying to figure out how I can
earn money through the digital space...you are really making
it hard for those that are.

It should be noted that VAT is already
applicable on these services and is not being
introduced by the proposed regulations. The
regulations are meant to provide;

> clarity on what is already provided for
in the law and

» mechanism for non-residents to remit
VAT charged.

Mukabwa Isaac Anol

> First, the bill contradicts the data protection laws passed
late last year since the digital companies can’t submit tax
without giving customer information on purchases.

It should be noted that VAT is already
applicable on these services and is not being
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Email: kalaprnt@gmail.com

traditionally are a free medium that no one charges except
your data cap for streaming.

> My input would be the bill be put away. Because for the
millions of unemployed youth this is the only way they will
ever be made to make a living. Why tax the digital space and
leave the jua kali people out who make the same money.

regulations. The regulations are meant to
provide;

> clarity on what is already provided for
in the law and

» mechanism for non-residents to remit
VAT charged.

Rose Blue

Email: rosebluog@gmail.com

> This bill is not pro people. Us the youth who use these
platforms as the only way to give our lives purpose is a tough
pill to swallow. It will stifle the economy as is. With people
unable to spend money because, it is going into tax. It’s hard.

> The money made on online platforms go to the mama
mbogas of the world and the barbers and salons to help put
money back into the economy so we are in one way or
another still helping the country.

> But if the tax man takes a good chunk of that money then how
will people who depend on that disposable income benefit
from it. The internet should be free. A place of solace for the
ones with nothing and imposing yourselves in it will seek to
destroy a relatively young space.

It should be noted that VAT is already
applicable on these services and is not being
introduced by the proposed regulations. The
regulations are meant to provide;

> clarity on what is already provided for
in the law and

» mechanism for non-residents to remit
VAT charged.

Kate Kendy

Email: katekendywanjiku@gmail.com

> Ido not support this bill and it should not be passed. Reason
being that most people on the digital space are young and
unemployed. We are barely surviving and the digital market
place is our only way out.

> We've worked really hard to build ourselves on these
platforms by ourselves without the help of the government
for you to come in and take a share of it. The tax will not be
accounted for or help us.

It should be noted that VAT is already
applicable on these services and is not being
introduced by the proposed regulations. The
regulations are meant to provide;

> clarity on what is already provided for
in the law and

» mechanism for non-residents to remit
VAT charged.
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> We are in the middleof a Pandemicand rates of
unemployment are increasing. This Bill will lead to increase
unemployment among the Youth.

Loice Medium

Email: loicemedium@gmail.com

> I would like to raise concerns regarding the subject of
proposed digital tax laws.

> As a country, we are still trying to build a digital economy,
and imposing these laws will hurt both the average Kenyan
and the entrepreneurs.

> For once, may the government stop thinking about its own
profits and actually think about and consider what is
beneficial, in the long-term for our children's children?

It should be noted that VAT is already
applicable on these services and is not being
introduced by the proposed regulations. The
regulations are meant to provide;

> clarity on what is already provided for
in the law and

» mechanism for non-residents to remit
VAT charged.

Mutanu Lukhale

Email: mutanulukhale@gmail.com

> The government is doing absolutely nothing for us as the
youth when it comes to youth employment. We go to school,
get a good education then look for jobs only to be told that
they employ people with a certain qualification in a specific
field for a certain amount of time. How are we supposed to
earn a living if we don't have jobs?

> Self-employment. The government has been singing year in
year out about how we should be self-employed yet they still
do not help us in any way to achieve that. We have retorted
to the online digital platform for us to earn a living using our
creativity.

> Online digital platforms enable people to enhance and
perfect their creativity and use it to educate and better their
community. So not only does it act as a source of income but
also helps a lot of people out here to acquire information and
a lot more.

> We are living in a tough economic time. We live in a country
where people diligently wake up early in the morning, go to
work and do what they have to do in order to at every end of

It should be noted that VAT is already
applicable on these services and is not being
introduced by the proposed regulations. The
regulations are meant to provide;

> clarity on what is already provided for
in the law and

» mechanism for non-residents to remit
VAT charged.
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Name and Contacts

Submission/ Comments

Comments by National Treasury and
Planning

to the increased price of the book due to the VAT you are
adding I can't access the book. Which means I don't learn a
new skill leading to me never getting a job leading to me
staying in poverty. If this bill is in good faith should look at
better ways of collecting tax and kill the only source of
income to young people out here who are trying to make ends
meet.

> Bottom line is, KRA did not consult (recommendations were
ignored) because what is contained in this bill is just heart
breaking on the greed and lack of understanding of how to
improve the lives of people they are supposed to serve.

> Itis important to acknowledge the importance of paying tax
but not at the expense of an entire industry that is yet to reach
its potential growth.

> My comment: This bill should not see light of day. People
involved in making the bill should rethink again on the best
way to collect tax on digital marketplace without killing it
entirely.

= mechanism for non-residents to remit
VAT charged.

Jerry Estifanos

Email: jerrvestifanos@vahoo.com

> T ask that this bill not be amended as it would cripple online
Entrepreneurship in Kenya. Please have the best interests of
the citizenry at heart.

It should be noted that VAT is already
applicable on these services and is not being
introduced by the proposed regulations. The
regulations are meant to provide ;

* clarity on what is already provided for
in the law and

* provide mechanism for non-residents
to remit VAT charged.

Evan Njagi

> It is unacceptable it is unfathomable that you seek to extort
young and unemployed Kenyans by implementation pathetic
digital taxes that will only make our lives harder!

It should be noted that VAT is already
applicable on these services and is not being
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>

There is a net benefit to allowing Kenyans to transact online
without tax as it will allow us to start and work on our
businesses effectively. This kind of tax can be considered
draconian as many countries avoid such practices in order to
attract foreign investment into the country from what will be
one of the largest and most profitable fields in the world

Please consider the future generations of this country when
implementing such directives.

= clarity on what is already provided for
in the law and

= mechanism for non-residents to remit
VAT charged.

John Karima

Email: karimajohn24@gmail.com

I am a concerned taxpayer writing with regards to the
aforementioned proposed tax increment in the digital
marketplace. As opposed to aiding in your quest, "To be the
leading revenue authority in the world respected for
professionalism, integrity and fairness", this tax increment
instead directly contradicts your fundamental Fairness
principle.

I enjoy several digital goods that may soon become priced at
an exorbitant premium that would lock me out of the digital
marketplace. Be it eBooks, educational podcasts and even
local music distributed internationally. I ask you to
reconsider this bill and instead leave the digital marketplace
as is, so as to aid me and many others in my position to better
our education and directly support our local content
creators.

It should be noted that VAT is already
applicable on these services and is not being
introduced by the proposed regulations. The
regulations are meant to provide;

* clarity on what is already provided for
in the law and

= mechanism for non-residents to remit
VAT charged.

Maina Gats

Email: mainagats@gmail.com

Introducing a digital tax on marketplaces is going to kill
ecommerce before it even takes root in Kenya. Only 5% of the
population transacts digitally and if we're going to get where
we want to be by 2030, we need more people to take it up.
What will introducing this tax do?

« Increase prices for digital goods and services

* Deter start-up businesses from doing online business

It should be noted that VAT is already
applicable on these services and is not being
introduced by the proposed regulations. The
regulations are meant to provide;

= clarity on what is already provided for
in the law and
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just a safer option because this country cannot guarantee our
safety!

> Digital space is just for people with hobbies not really making
money out of it why take?

> These government entities can't even account for the taxes
they already take!

> We cannot be supporting a government that is out to enrich
themselves and leave us in debt and still takeaway the little
the common mwanaanchi is trying to do to support
themselves.

* clarity on what is already provided for
in the law and

= mechanism for non-residents to remit
VAT charged.

Collins Mutua

Email: collinsmutua3g@gmail.com

» I oppose the move to tax online businesses that the
government did not help build. It is so unfortunate that you
people want to steal from every corner of the common
mwananchi.

> Please, sort out the mess that you people designed and
promise us that our taxes will be used appropriately in
the future. For now, please leave us alone.

> We are a creative and hardworking slot of Kenyans who want
to see a better future for this country. Unlike you people who
want to steal and enrich your selfish egos.

It should be noted that VAT is already
applicable on these services and is not being
introduced by the proposed regulations. The
regulations are meant to provide;

* clarity on what is already provided for
in the law and

= mechanism for non-residents to remit
VAT charged.

Eric Mogz

Email: erimimi85@gmail.com

> I have gone through the proposed amendments to the
finance act and in my opinion, these amendments are flawed.
Taxing these platforms will be taking us a step back,
especially for the numerous unemployed youth who over the
years have now become innovative and started using these
platforms to try and make ends meet.

> Asitis, the cost of internet is still too high for most of us, and
by adding this proposed tax, it will make the rather steep
mountain even worse to climb.

It should be noted that VAT is already
applicable on these services and is not being
introduced by the proposed regulations. The
regulations are meant to provide;

* clarity on what is already provided for
in the law and

= mechanism for non-residents to remit
VAT charged.
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Planning

them are struggling with data bundles. My point is, an
enabling environment needs to be provided first.

3) When you do your research comprehensively, Request

google, Netflix, apple and any other digital foreign
subscription entity in Kenya for data on their
subscription numbers. In Kenya Netflix has 29,500 only.
Now, on the total subscriber numbers in Kenya which
are barely 100,000 combined for all these foreign
services, adding the Punitive extra costs will not only
slow down penetration, but will just kill their subscriber
bases in Kenya where many Kenyans are still struggling
with data bundles. The 14% will NOT be beneficial in the
long term. You will only scare away investors and leave
us in the stone age.

4) The above include the proposals to tax software

5)

downloads, drivers e.t.c. Benefits will be negligible as
there are not many frequent software or driver
purchases in Kenya. Do research.

Additional Taxing of online transacted products will
force us revert to retail. It will be counterproductive. If I
sell a product in my retail shop @Kshs20 including VAT
and through Innovation and cost savings, I decide to go
online to sell @ Kshs 19 including VAT. I should not be
subjected to any additional taxes. If I am additionally
taxed, I will simply revert back to the physical shop. I
may advertise my products online and will direct my
clients to visit my shop. They can transact online only
when they see the need to. but if online has additional
costs, why even bother. Again, Counterproductive.
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> Taxing young entrepreneurs is literally killing the support
local entrepreneurship as repeatedly stated by the President
and his government.

> If 95% of Kenyans are not buying things online, why
introduce tax laws at this point that make it harder for them
to enter that digital economy, and make it twice as hard for
local entrepreneurs to build successful marketplaces?

> A threshold should be put by Kra on Taxing entrepreneurs
such as not taxing until they hit target x in annual revenues.

> Also charging taxes on digital platforms will also hurt young
people who are the main consumers of this. Charging 14%
with a breakdown of 1.5%WHT to the organizations
themselves and leaving the consumer to take care of the
12.5% is exploitative if not bizarre.

> Find alternate ways that do not hurt our digital space.
Otherwise we'd rather go back to the olden ways of doing
things and it will be a huge loss to the government.

> Until we are very clear on data privacy laws and regulations
in this country and keen on observing this. I believe this the
digital space is not an area the government has muscle to deal
with.

> Kindly look into addressing corruption which has resulted in

bringing down our economy over and above the current
natural calamities

* clarity on what is already provided for
in the law and

= mechanism for non-residents to remit
VAT charged.

Bella Charmed Chaos

Email: bellacharmedchaos@gmail.com

> You are in receipt of this, as I believe my voice as a Kenyan
should be heard. The imposing of VAT on the Digital Market
Supply comes across as an additional weight or burden to the
common mwananchi.

It should be noted that VAT is already
applicable on these services and is not being
introduced by the proposed regulations. The
regulations are meant to provide;
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Name and Contacts

Submission/ Comments

Comments by National Treasury and
Planning

wouldn’t want to put money where there are no visible
returns.

Blacky Whity

Email: blackyvwhitv62@gmail.com

> The draft VAT for the digital marketplace is not a good idea
Commissioner. You can all remember exactly what happened
when KRA decided to increase taxes on beers such as
Senator, you not only collected fewer taxes but also made the
company stop producing the beer as its consumption
decreased.

> This is exactly what will happen if you go ahead with the
Drafted VAT regulations 2020 (Digital Marketplace Supply).
The better way is to decrease taxes and foster a favourable
environment for people to do business and they will willingly
pay tax.

It should be noted that VAT is already
applicable on these services and is not being
introduced by the proposed regulations. The
regulations are meant to provide;

* clarity on what is already provided for
in the law and

= mechanism for non-residents to remit
VAT charged.

[an Ndung'u

Email: chaguobora.20@gmail.com

> The government has failed to create jobs for the youth. The
online marketplace has provided options for the youth. As a
recent graduate with no employment, my only source of
income is from online platforms. Why suppress that? The
drive should be to encourage the youth to explore the digital
world.

> The government should be working on policies that make the
digital market platforms lucrative not suppress a section that
has barely grown. It should be nurtured not exploited. Give
the local digital platforms a chance to grow. They are the
future.

It should be noted that VAT is already
applicable on these services and is not being
introduced by the proposed regulations. The
regulations are meant to provide;

= clarity on what is already provided for
in the law and

= mechanism for non-residents to remit
VAT charged.

Jordan Warari

Email: jordanwrr@gmail.com

> As astakeholder within the digital economy whose livelihood
depends on the internet, I submit my disappointment in this
bill that seeks to stifle an industry that has barely grown, in
which people are still struggling to make careers out of it.

> Not only does it lock out foreign companies whose services
are used by Kenyans, but Kenyans as well who have far too

It should be noted that VAT is already
applicable on these services and is not being
introduced by the proposed regulations. The
regulations are meant to provide;

* clarity on what is already provided for
in the law and




"PISIeYd LVA
JIWAI 0] SJUIPISAI-UOU O] WISIUBYIIW =

pue me[ ay3 ur

10] papraoad Apeaafe SI jeym UO AJLIB[D =
‘opraoid 0} Juedauw a1e suonen3al
9y, 'suonems3ar pasodoid ay3 Aq pIonporyut
3uraq 10U SI pUeR SIVIAIAS ISAY} Uo d[qedrdde
Apeale S VA 1Byl pajou aq Pp[noys I

"SOA[ISWIAY] JI0] 91BAID 0} SUIAI} d1€ INOA Jey}
sanmuniioddo ayy Aeme saye} os[e mou suone[n3al Ly A 9S9Y3}
Adde o, "sqol Jo uoneaId a9y} SI9OMO[ WIN} UT YOTYM SI0}SIAUT
19311p uS1a10J JO A1jus 0} sIatLreq Y31y oy jo 1red urio} soxe}
yong ‘sqol apraoid 01 eAua) JO juoWUIoAOS 93 Aq SIn[rej
19311p ® 0] 3umo doeds [ensIp ay3 Aq papioyge sanruniioddo
Juowfojdwa-Jjos 9yl uo puadop YINOA ueAUY AUy

"9AISS21301 SI SIY ], "sae yIep
91 01Ul Yo AIJUNOJ INO MOIY] O} PIOJJe Jouued I\ TesIp
SI 2InInJ 9y} ‘MOWY aMm SY ‘Jaylewl Suippnq e 0yd Uuo0os
[[IM S901AIS R sjonpoad [eISIp 9S9Y) JO PUBWIAP UI ISBITOP
e 9sneddq ed sjuowuIanod 9y} uo dARPNPOIdIdIUNODd
SI SI(], "IoWINSUOD dY} UO UIPING X} dY} JSeaIoul AUO
[[M SIYJ, “ISWmsuod 3y} 0} umop passed aq [m satuedwod
[eN3Ip 9sayl uo posodwil Saxel jeyl umowy [[Pm SI I

"SUOSBAI JO JoqWUNU B 0} Suonemsal
asayl Jo uoneordde oy3 03 pasoddo Apeividwod wre |

'0g0g ‘suonen3ay (A[ddng soedioyrey
[eMS1q) Xe], POPPYV an[BA 93 A[YSnoIoy; peal

9ARY | ‘pPUNOISHOeQ PUB UONBINPA SSAUISN] B M YINOK B SY <«

WOd TTeUs @) V& QSLLIEYRSIO] s[lewny

SLIIBH BS3J9]

"padretd LVA
juraa 03 muﬁoﬁwmouuﬁoﬁn I0J Ewmﬁwﬂowa .

"SueAud)| Jo Sureq[em a3}
mnoqe a1ed Jou op oym a1doad jo juoly ut pue ‘Aq Ino peai are
1B} sayo9ads ur sestwold Asox woay apise woddns o[qiSuey
OU PAI9JJO SBY JUSWUIIA0Z 3], "AWOU0d [ey3Ip 9y} pue
1oUIUI 9] Uo puadop oym d10W AueW OS pue SISLIdIAUD
‘Sjuopnls  ‘sassaulsng [[eWS ‘SISyeW W[  ‘SIAIJRAId
‘S1SIIIR 0] - 91RUOI1I01Xa JYSLIINO dIe [[Iq Xe} SIY} J9pun jno

pre[ suonisodoad 9y, "901A19s ® Jo uorsiaoad oy sordwt xep y <

“JoUIUT Y} JO d[3Y 9} YIM SIA[ISWAY}
I10J UIAI[ © 9pRW pue JayIew qof 9y} JO N0 payoo[ udaq Suo|

Sutuueg
pue AImsead ], [euoneN Aq SJUdUIuo)

SjudWIUIO)) /uoIssTuIqng

S1oBIUO0)) pUR duweN




Name and Contacts

Submission/ Comments

Comments by National Treasury and
Planning

>

Enforcement of these laws appears to breach the privacy of
consumers, requiring that companies disclose personal
details of their consumers such as bank details and proxy
details in order to confirm the origin of supply. The
government is overreaching.

These regulations are oppressive and predatory and I urge
the Commissioner General to do away with them.

Ryan Marvin

Email: marvinrvan@ymail.com

Addition of bureaucracy will disincentivize smaller
companies from supplying services to Kenyans - The beauty
of the internet and the rapid innovation that is its hallmark
is that it removes the human and physical elements. To
register for some service, there is no need for paperwork to
be filled or some registry to be manually updated by a human
being. It is immediate and automated. As a software
engineer, majority of the services I consume to enable my
work have no entity registered in Kenya and several of these
sellers will be individual software engineers like I, selling
small software components that I then use in the solutions I
build. The addition of a tax representative will inevitably
create a bottleneck for suppliers in getting their goods to
customers immediately.

Record-keeping overheads will be passed to consumer - Big

and small companies alike fall under this law. The record
keeping required for the fulfilment of this law will see small
companies either exit the Kenyan market or they'll need to
increase accounting services expenditure. This cost will
inevitably be added onto the cost of the digital service.

Unenforceable without bringing considerable infringement
on privacy of citizens - Besides the bill not sufficiently
describing the privacy requirements for the records of
supplies to protect the Kenyan consumer, it is unenforceable

It should be noted that VAT is already
applicable on these services and is not being
introduced by the proposed regulations. The
regulations are meant to provide;

>

>

clarity on what is already provided for in
the law and

mechanism for non-residents to remit
VAT charged.
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Name and Contacts

Submission/ Comments

Comments by National Treasury and
Planning

Some local businesses trying to start up shop will find
starting a business more about costs and less about profits.
Given our own start up costs of course. An e-commerce
platform here will have an added layer of tax if they use the
following services
- Wordpress
- Shopify
- BigCommerce
- Magento

These are justa few foreign companies that provide e-
commerce as a service and the owner will probably have to
buy plugins, or renew subscription fees. This is all before
even breaking even and breaking even for a business is
already a hurdle on its own. This already adds more burden
in terms of cost.

Slowing down innovation or at least provides opportunities
for local folk to innovate means we slow down our chance of
being a tech hub. Investors will definitely not want to be
around here

2, Online training and courses
As an engineer there are online training courses I regularly
follow. These courses are expensive as I endeavour to master
more advanced courses in my craft. Adding this VAT on top
of my subscription will slow down my learning. Let me
explain. I use Frontend Masters to learn more advanced
concepts on a programming language I use regularly i.e.
Javascript.

The course is already $39 a month if I take the monthly
option. Let's use Kshs.i = $0.01 for exchange rate

> mechanism for non-residents to remit
VAT charged.
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Name and Contacts

Submission/ Comments

Comments by National Treasury and
Planning

> Whether or not the corporate would issue invoice, or cash
receipt, it would be of importance also to have the reversal in
place, such that one can reverse an already issued ETR
receipt. It would be smart to implement this as a function
linked to the return of the payment to the client. There are,
net, loads of returns of goods, and thereby return of
payments too. It is important that this does not end up like a
road block - while it is ALSO important to ensure that this
system cannot be abused. We think, that the abuse would be
possible to detect by creating a dynamic and intelligent -
maybe AI trained (use for instance Random Forest
algorithm) - system for detection of what is usual and
unusual within each sector of the tax base. One way to deal
with it (but let it not be the only one), is to take the Class of
the business, ie. "Office", or "Information Technology" or
"Manufacturing” - etc. - and then create an average of returns
from within that class - then compare it with the particular
tax payer - and if the tax payer is for instance 30% outside
the normative value, then you can do a look up. Thereby - and
with other small simple rules too - you could be able to create
a very flexible system, while you would catch all those
cheaters who issue a ETR receipt and then reverse it shortly
after.

> We are open for consultation. That is naturally not for free -
but - we would issue an invoice for the work, and, we would
also give you an ETR receipt .

Stacey Adhiambo

Email: staradhis@gmail.com

> After reading the proposed regulations, I have the following
comments and questions that need to be looked into for the
prosperity of the country:

> How are you going to ensure that consumers don't get double
taxed?

It should be noted that VAT is already
applicable on these services and is not being
introduced by the proposed regulations. The
regulations are meant to provide;
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Name and Contacts

Submission/ Comments

Comments by National Treasury and
Planning

>

>

Most innovativeness happens quickly due to the internet
platform being free.

Implementing the digital tax will cease this advantage,
thereby stifling innovative spirit for the local mwananchi
who is also poor. Have you considered a way forward that will
ensure the digital tax does not stifle innovation in the
country?

How will the introduction of digital VAT affect diplomatic
relationships?

Have you considered the impact of any retaliatory action by
other countries due to the digital tax on the economy?

There is already tax levied on internet.

Introduction of this tax also implies that the consumer will
pay another tax on something they buy over the internet. The
internet is the raw material and the consumer is already
paying the tax. Isn'tthe introduction of this digital tax
implying that as a citizen, I will be working just to pay taxes
instead of relieving my financial burdens?

I hope you will consider my comments and questions
seriously as you consider the best proposal for the citizens.

Samuel Karumbi

Email: samkaros59@gmail.com

My thoughts are that the authority would like to target firms
that are in the digital space and these businesses are offering
services to Kenyans that are profitable.

I believe the only way to do this without MSMes that are not
able to get a premises due and tangible goods to sell
subjected to VAT from being DOUBLE taxed is through a
online business framework that looks at firms that offer
streaming services of non-Kenyan Content according to The
kenya film and classifications board .

It should be noted that VAT is already
applicable on these services and is not being
introduced by the proposed regulations. The
regulations are meant to provide;

> clarity on what is already provided for in
the law and

> mechanism for non-residents to remit
VAT charged.
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