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1.0 INTRODUCTION
1.1 Establishment of the Com’nﬁttee '

1.1.

The Mediation Committee on the Public Finance Management (Amendment) Bill
(National Assembly Bill No. 16 of 2023) was constituted by Speaker of the National

. Assembly and Speaker of the Senate on 14t September, 2023 and 2™ October, 2023,

3

respectively, pursuant to standing order 149 of the National Assembly Standing Orders

and standing order 164 of the Senate Standing Orders.

The Committee membership was constituted as follows-
" 'NO. NAME ~—~ = 7= s 7 DESIGNATION
1) Hon. Owen Baya,CBS, MP | Co-Chairperson
2) Sen. Maufeen Tabitha Mutinda, MP Co-Chair person
3) Hon. Omboko .Milexhba, MP Member
4) Hon. Millie Odhiambo Mabona, MP Member
5) Hon. Abdi Shurie, MP Member
6) Hon. Kwenya Thuku Zachary, MP Member
"7y Hon.JosephMakilap, MP  Member
8) Hon. Kirwa Abraham Kipsang, MP Member
9) Sen. (Dr.) Ltumbesi Lelegwe, MP : Member
10)  Sen. (Dr.) Oburu Oginga, MP Member
11) Sen. quis Pesi Tobiko, MP ' Mefnbér
12) Sen. Beth Kalunda Syengo, MP Member -
13) Sen. Wahome Wamatinga, MP Member
14) Sen. Johnes Mwashushe Mwaruma Member
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1.2 Mandate of the Mediation Committee

The Mediation Committee derives its mandate from the provisions of Articles 112 and 113
of the Constitution, standing order 149 of Standing Orders of the National Assembly and
standing order 1_64-of Standing Orders of the Senate which outlines the functions of the

Committee as follows-

i To consider Bills where the Houses do not agree on all or any of the amendments

made by either Houses,

ii. To consider Bills where either House rejects a Motion that a Bill which originated in
the other House be read a Second or Third time; and,

i To aftempt to develop a version of the Bill that both Houses will pass.

The Committee was established to develop an égreed version of the Public Finance
Management (Amendment) Bill (National Assembly Bill No. 16 of 2023).
The version would then be presented to both Houses for approval pursuant to standing

order 149(6) of the Standing Orders of the National Assembly and standing order 161 (1)
of the Standing Orders of the Senate. ' '

1.3 Committee Meetings and Methodology
The Commifteé héld a fotél of two (2) sitﬁngs to deliberate on the Bill in accordance with

the Constitution and relevant provisions of the Standing Orders of the Senate and the

National Assembly.'

During the first sitting, the Committee appointed Hon. Owen Baya, CBS, MP. and Sen.
" Maureen Tabitha Mutinda, MP. as the co-chairs of the Committee pursuant to standing

order 166 (4) of Standing Orders of the Senate and Standing Order 149(4) of Standing

Orders of the National Asscmbly.
Appended to this report is a version of the Bill developed by the Committee for

consideration by both Houses.
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1.4 Acknowledgements
The Mediation Committee apprc01ates the offices of the Speakers and the Clcrks of both

Houses of Parliament for the support extended in the execution of its mandate.

The co-Chairpersons in particular, extend their appreciation to all the Members of the

Committee for their patience, sacrifice, endurance and commitment to completing the

assignment under tight schedule.

_Fmally, it is now my plcasant duty and pr1v1lege on behalf of the Mediation Commmce to
table the report on the Public Fmancc Management (Amcndment) Bill (National Assembly
Bill No. 16 of 2023) and to recommend the adoption of the agreed version of the Bill to
the Houses, pursuant to Article 113(2) of the Constitution and standing order 167(3) of the
Standing Orders of the Senate, and standing order 150(3) of standing order of the National

Assembly.

Sen. Maureen Tabitha

STGINEL il s sinsisit s swmms e sian wsamis o soam o owae ¢ oweds § 408 SRS 4 B

DATE: U\OU\Q\“«13 .......................
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Pursuant to standing order 2323 (2) of the Senate Standing Orders, and standing order
199(4) of the National Assembly Standing Orders, the Mediation Committee adopted the
report on the Public Finance Management (Amendment) Bill (National Assembly Bill No.
16 of 2023). The Members of the Committee hereby affix their sighatures to this Report to

affirm adoption the Report —

NO. NAME DESIGNATION SIGNATURE

1)  Hon. Owen Baya, CBS, MP Co-Chairperson U, < Iy

2) Sen. Maﬁreen Tabitha Mutinda, MP  Co-Chair person ﬂ‘};\é«? : \
3).... Hon. Omboko Milemba, MP. ~ _ Member BEEE. )

4)  Hon. Millie Odhiambo Mabona, MP Menibef _ .. ......

5)  Hon. Abdi Shurie, MP : Member
| 6) . ‘Hor_l.\Kwenya Thuku Zachary, MP Memper * 9

7)  Hon. Joseph Makilap, MP Member = ... I b4 -

8)  Hon. Kirwa Abraham Kipsang, MP  Member
9)  Sen. (Dr.) Ltumbesi Lelegwe, MP Member

10) Sen. (Dr.) Oburu Oginga, MP Member
" 11)  Scn. Peris Pesi Tobiko, MP ~ "~~~ ‘Meémber-

12) Sen. Beth Kalunda Syengo, MP Member

13) Sen. Wahome Wamatinga, MP Member

14) Sen. Johnes Mwashushe Mwaruma  Member
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2.0 Background

2.1. The Public Finance Management (Amendment) Bill (National Assembly Bill No. 16

~ exceeds the debt threshold. - =~ -

2.2,

2.3,

2.4

of 2023) was published on 4th May, 2023. The overall objective of the PFM
Amendment Bill was to amend the PFM Act No. 18 of 2012, in order to adjust the
framework for monitoring public debt and borrowing, and to align the Act with the
provisions - of the Constitution relating to definition of public debt and financial
obligations, amend the debt limit, provide for the Cabinet Secretary in charge of the

National Treasury to submit an explanation to Parliament in case the public debt

The Bili was read a First Time in the National Assembly on 6th June, 2023, and was
considered and approved with amendments on 27th June 2023. The National
Assembly amendments were intended to ensure the debt limit addrcsses the changing

macroeconomic conditions, promote transparency and accountability.

Pursuant to the standing order 142 of the National Assembly Standing Orders, the Bill

was forwarded to the Senate for concurrence.’

. The Senate considered and passed the.i3iklAl with amcndmenls (-)'n-2§'h‘A1'1.gust,. 2023,

proposed further amendments to Clause six (6) of the Bill. The amendments by the

‘Senate sought to- | )

a) Include the Senate in the oversight process of the implementation of the debt
threshold; |

b) Correct for cross referencing errors;

¢) To ensure that any circumstances that may cause a breach of the debt limit will

require the approval of Parliament; and,
d) That incase the debt threshold is exceeded, that a report on public debt status and
borrowing is submitted by the National Government to both National Assembly and

the Senate. This report would form the basis for the resolution by cither the National

Assembly and Scnate when the debt threshold exceeded.
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2.5.

Pursuant to standing order 46(1) and 164(c) of the Senate Standing Orders, the
Speaker of the Senate conveyed a message to the speaker of the National Assembly

on the Senate consideration on the Bill, and the amendments approved by the

Senate.

3.0 Consideration of Senate Amendments by the National Assembly and

3.1.

3.2,

formation of the Mediation Committee
At the special sitting of the National Assembly held on 14th September 2023, the

National Assembly considered and rejectéd the amendments by the Senate to the

CBill

Spcaker of the National Assembly conveyed a message to the speaker of the Senéte

on the resolutions by the National Assembly on the Bill. The Speaker further

" appointed seven Members of Parliament from the National Assembly to the

33,

3.4.

8

Mediation Committee to consider the Bill.
On 2™ October 2023, pursuant to standing order 166 of the Senate Standing Orders,

the Speaker of the Senate conveyed a message to the National Assembly on the

~ appointment of seven Senators to sit in the-Mediation Committee. -~ -~ -~ - - = -

Pursuant to Article 113 of the Constitution, the Mediation Committee was required

to attempt to develop an amended version of the Bill that is agrecable to both

Houses, within 30 days.
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4.0 Consideration of the Public Finance Management (Amendment) Bill

4.1.

(National Assembly Bill No. 16) by the Mediation Committee

In its sitting held on 11* October 2023, the Committce considered the contentious

under Clause 6 as follows:

a) Amendment of paragraph 2B
The amendment by the Senate to provided that a parliamentary approval should be

sought, before the debt threshold is exceeded in the case of exceptional circumstances.

Committee Observation:

" The Committee observed that it may be difficult for the National Treasury to foresee -

the exceptional circumstances under whlch the debt threshold may exceeded such as

depreciation of the exchange rate and national disaster that may be out of the control

of the National Treasury. .
Commlttee resolution:

The Committee resolved to reject the amcndmcnt by the Senate.

b) Amendment of paragraph 2C

This was amendment by the senate was a correction of cross-referencing errors.

Committee Observation

The Committee noted that the proposed amendment is a cleaning-up amendment

correcting for cross referencing.

Committee resolution

The Committee resolved accept the amendments by the Senate.

¢) Amendment to paragraph 2D
Whereas the National Assembly had proposed the report on the debt status and

the borrowing undertaken by the national government, indicating the cxceptional
circumstances, shall be submitted to the National Asscmbly, the Scnate had proposed

that the report should be submitted to both Houses of Parliament.
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d) Amendments to Paragraph 2E and 2F
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Committee Observation:

The Committee observed that already there are provisions Constitution and the Public -
Finance Management Act, 2012, contained provisions that required the submission of
reports related to public debt to both Houses of Parliament as such the report referred
to under paragraph 2D of the Bill should be in relation to the exceeding of the debt
threshold under exceptional circumstance. ' |

In addition, it was noted that the debt limit may be exceeded at any time within the
financial year, thus, limiting the submission of the related report to 30" April, a
deadline linked to the budget making process, may cause a limitation to the timely
submission of reports and inflexibility to oversight the public debt threshold.-~ -
Committee resolution

The Committee resolved that the paraéraph be deleted and replaced with the
following paragraph: » |

That the Cabinet Sccretary shall submit to Parliament a report on the breach of the debt

threshold, indicating the exceptional circumstances, if any, provided for in subsection

(2B).

Paragraphs 2E and 2F related to the process of consideration of the report submitted
to Parliament whenever the debt limit has been exceeded.

Committee observation

The Committee observed that the amendments under paragraph 2E and 2F were tied
to the nature of paragraph 2D of the Clause 6 of the Bill which, as revised, provided
for cither House of Parliament to receive and consider the report on the exceeding of
the debt threshold.

Committee resolution

The Committee resolved that paragraph 2E and 2F be deleted.
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5.0 Committee Recommendation
The Committcé resolved to recommend that both Houses .approve the appended version of

the Public Finance Management (Amendment) Bill (National Assembly Bills No. 16 of
2023)
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REPUBLIC OF KENYA

PARLIAMENT

NATIONAL ASSEMBLY BILLS
(Bill No. 16 of 2023)

THE PUBLIC FINANCE MANAGEMENT (AMENDMENT) BILL,
2023

(A version of the Public Finance Management (Amendment) Bill, 2023
(National Assembly Bills No. 16 of 2023) as agreed on 11* October, 2023, by a
mediation committee appointed pursuant to Article 113 of the Constitution.)

N.A. /B/No. 16/2023
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THE PUBLIC FINANCE MANAGEMENT
(AMENDMENT) BILL, 2023

A Bill for

AN ACT of Parliament to amend the Public Finance
Management Act and for connected purposes

ENACTED by Parliament of Kenya, as follows—

1. This Act may be cited as the Public Finance Short title.
Management (Amendment) Act, 2023.

2. The Public Finance Management Act (hereinafter Afmeni{"emz
[T 3w . %\ : 2 or section
Seferred to as the “principal Act”) is amended in section of No. 18 of
— 2012.

(a) in the definition of “County Public Debt,” by
deleting the word “public”’; and

(b) by inserting the following new definitions in
their proper alphabetical sequence—

“financial obligation” means outstanding
liabilities related to public debt, including
principal, interest, fees, commissions and other
expenses incidental to the raising of public debt
or its repayment and shall be a charge on the
Consolidated Fund or another public fund
established by the national government or any
of its entities.

“public debt” has the meaning assigned to
it under Article 214 (2) of the Constitution.




The Public Finance Management (Amendment) Bill, 2023

3. Section 12 of the principal Act is amended—

(a) in subsection (1)(b), by deleting the word
“national” wherever it appears; and

(b) in subsection (2), by deleting paragraph (b)
and substituting therefor the following new
paragraph—

“(b) ensure proper management and control
of, and accounting for the finances of
the government and its entities in order
to promote the efficient and effective
use of budgetary resources;”

4. Section 15 of the principal Act is amended in
subsection (4), by deleting the words “national debt” and
substituting therefor the words “public debt”.

S. Section 31 of the principal Act is amended in
subsection (2) by deleting the words “national debt” and
substituting therefor the words “public debt”.

6. Section 50 of the principal Act is amended—
(a) by deleting subsection (2), and substituting
therefor the following new subsection—

“(2) The national government may
borrow money in accordance with this Act
or any other legislation, subject to the

Amendment
of section 12
of No. 18 of
2012.

Amendment

of section 15
of No. 18 of
2012.

Amendment

of section 31
of No. 18 of
2012.

Amendment

of section 50
of No. 18 of
2012.
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threshold specified in subsection (2A) of
this section;”

(b) by inserting the following new subsections
immediately after subsection (2)—

“(2A) The borrowing by the national
government referred to in subsection (2)
shall not exceed fifty-five percent of the
gross domestic product in present value
terms.

(2B) Notwithstanding subsection
(2A), the national government may, in
exceptional circumstances, exceed the
threshold set under that subsection by not
more than five percent.

(2C) The Cabinet Secretary shall, not
later than five years from the date of the
coming into force of subsections (2A) and
(2B), take measures to ensure that
borrowing by the national government
complies with the threshold prescribed in
subsection (2A).

(2D) The Cabinet Secretary shall
submit to Parliament, a report on the
breach of the debt threshold, indicating the
exceptional  circumstances, if any,
provided for in subsection (2B).

(c) by deleting sub-section (6) and substituting therefor
the following new sub-section—
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“(6) A public debt and resultant
financial obligations incurred by the
national government is a charge on the
Consolidated Fund, unless the Cabinet
Secretary determines, by Regulations
approved by Parliament, that all or part of
the public debt and resultant financial
obligation is a charge on another public
fund established by the national

government or any of its entities”.
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