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c RPERSON'S FORWARD

ehalf of the Pubtic Petitions Committee and pursuant to the provisions of
s ding Order 227, il is my pteasant privilege and honour to present this House the

rt of the Public Petitions Committee regarding Enactment of Legistation to
inalize and Prescribe Penatties for the Crime of Enforced Disappearance. The
ion was presented to the House pursuant to Standing Order No. 225 (2) (b) by the
urabte Speaker on behatf of Dr. Annette Mbogho, the Executive Director of Kituo

Sheria Lega[ Advice Centre.

Petitioner prayed that the House enacts laws that woutd expressty criminalize
prescribe penatties for the crime of enforced disappearance. The Petitioner

that the current laws were sitent on the extent of prosecuting the crime of

t

5 a

q
o

h
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rced disappearance thus the courts were faced with chattenges in adjudicating
cases which were atso connected to extrajudiciat kittings.

nsideration of the Petition, the Committee cottected the views of various human
ts organizations specialized in the subject matter as wett as the Kenya National
mission on Human Rights who atl emphasized the timeliness and need to enact
said tegistation and fast tracking of the lnternational Convention for the

ection of A[t Persons from Enforced Disappearance.

Committee observed that Kenya was among the States that were signatories to
lnternationaI Convention for the Protection of AtI Persons from Enforced

ppearance but has not taken steps to ratify the Convention and recognise the
e of enforced disappearance in its legislation. Further, a stand-alone taw may be

cted or certain laws can be reviewed to criminatize enforced disappearance. The
a that woutd need to be reviewed inctude the Penal Code, Cap 63, the Criminal

cedure Code Cap 75, the Persons Deprived of Liberty Act, 2014, the Prevention
Torture Act2017, the National Coroners Service Act 2017 and any other retevant

the proposaI for the NationaI Assembty to enact legistative provisions to
inalise and prescribe penatties for the crime of enforced disappearance, the
mittee recommends that the country's [ega[ framework shoutd be reviewed to

orporate the crime of enforced disappearance.

Committee is thankful to the Offices of the Speaker and the Cterk of the National
mbly for the logistical and technical support offered during the consideration of
Petitlon. The Chairperson expresses gratitude to the Members of the Committee
the Secretariat for their devotion and commitment to duty during the

rl
rl
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On behatf of the Committee and pursuant to the provisions of Standing Order 199, I

now wish to table the report before the House.

f* HON. NIITROD MBITHUKA MBAI, M.P.
CHAIRPERSON PUBLIC PETITIONS OMTAITTEE

oatet.....fl. 0
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PART I

BLISHMENT AND MANDATE OF THE COMMITTEE

titions Committee is established under the provisions of Standing Order
e following terms of reference:

ering all public petitions tabted in the House;
g such recommendations as may be appropriate with respect to the
rs sought in the petitions;
mending whether the findings arising from consideration of a petition
be debated; and

ng the House and reporting on a[[ public petitions committed to it.
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1.2 COMMITTEE MEMBERSHIP

The Pubtic Petitions Committee was constituted in October 2022 and comprises the
fottowing Members:

Chairperson
Hon. Nimrod Mbithuka Mbai, M.P.

Kitui East Constituency
Unlted Democratic Alliance (UDA)

Vice Chairperson
Hon. Janet Jepkemboi Sitienei, M.P

Turbo Constituency
United Democratic Alllance UDA

Hon. Bernard Muriuki Nebart, M.P.
Mbeere South Constituency

lndependent

Hon. Bidu Mohamed Tubi, M.P.
lsioto South

Jubilee Partv (JP)

Hon. Cateb Mutiso Mute, M.P.
Machakos Town Constituency

Maendeleo Chap Chao Partv (MCCP)

Hon. John Bwire Okano, M.P.
Taveta Constituency

Wiper Democratic Movement-Kenva
(WDM.K)

Hon. Peter Mbogho Shake, M.P.
Mwatate Constituency

Jubilee Party (JP)

Hon. Sloya Ctement Logova, M.P.
Sabatia Constituency

United Democratic Alliance (UDA)

Hon. Suzanne Ndunge Kiamba, M.P.
Makueni Constituency

Wioer Democratic Movement-Kenva
(WDM.K)

I )

Hon. Patrick Makau King'ota, M.P.
Mavoko Constituency

Wiper Democratic Movement-KenyEr
(WDM.K)

Hon. Edith Vethi Nyenze, M.P.
Kitui West Constituency

Wiper Democratic Movement-Kenva
(wDM.K)

Hon. Ernest Kivai Ogesi Kagesi, M.P.
Vihiga Constituency

Amani National Coneress (ANC)

Hon. Maisori Marwa Kitayama, M.P.
Kuria East Constituency

United Democratic Alllance UDA)

Hon. Joshua Chepyegon Kandie, M.P.
Baringo CentraI Constituency

D m ratic Alliance UDA

Hon. John Watter Owino, M.P.
Awendo Constituency

Orance Democratic Movement ODM( )

6
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itions Committee is facititated members of the secretariat:

Lead Cterk
Mr. Ahmed Kadhi

Senior Clerk Assistant

ibuko
Assistant

biero
tant lll

Gichane
sel ll

Njuki
rjeant-at-Arms

Karungo
tions Officer lll

Ms. Miriam Modo
First Clerk Assistant

Mr. Shadrack Omondi
Legal Counsel ll

Mr. Martin Sigei
Research Officer lll

Mr. Paul Shana
Sergeant at Arms

Mr. Peter Muteithia
Audlo Officer
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PART II

PUBLIC PETITION NO. 8 OF 2023 ENACTMENT OF LEGISLATION TO CRIMINALIZE AND

PRESCRIBE PENALTIES FOR THE CRIME OF ENFORCED DISAPPEARANCE

1.4 INTRODUCTION

1. Pubtic Petition No. 8 of 2023 regarding Enactment of Legislation to Criminalize and
Prescribe Penatties for the Crime of Enforced Disappearance was presented by the
Honourable Speaker on Tuesday, 7th March, 2023 on behatf of Dr. Annette Mbogoh,
the Executive Director of Kituo Cha Sheria Legal Advice Centre.

2. The Petitioner stated that Kituo Cha Sheria Legal Advice Centre had worked
ctosety with victims of cases of extra-judiciaI kittings and disappearances in the
country since 2007 and documented a total of 1201 kittings and 277 enforced
disappearances with most of the incidences having occurred in the hands of potice
and other security agencies.

3. The Petitioner also ctaimed that in 2021, Kenya reported approximatety 43 cases

of disappearances of persons who were last seen in potice custody or who were
abducted by persons believed to be potice officers.

4. The Petitioner hightighted northern and coast regions as being the hotspots for
incidences of enforced disappearance as a way of counter-terrorism operations
and cited an incident where 20 dead bodies were attegedty retrieved from River
Yala.

5. According to the Petitioner, there was no tegal remedy to hotd suspects of the
crime of enforced disappearance accountable for forcibty disappearing victims
whose whereabouts remained unknown.

,I .5 PETITIONER'S PRAYER

The Petitioners prayed that the National tusembty through the Pubtic Petitions
Committee-

6. The Nationat Assembty enacts laws that woutd expressty criminalize and prescribe
penatties for the crime of enforced disappearance.

8
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PART III

EHOLDERS' SUBMISSIONS ON THE PETITION

SUBMISSIONS BY THE PETITIONER

nnette Mbogoh, the Executive Director of Kituo Cha Sheria Legal Advice Centre
red before the Committee on Tuesday 18th Aprit, 2023 and submitted as

tuo Cha Sheria Legal Advice Center was one of the otdest and most experienced
n n-governmental and human rights organization in East, Central and the Horn of

rica having been estabtished in Juty 1973 to enhance access to justice for poor,
digent and marginatized communities in Kenya. The objectives and mission of
e organization was to set and shape the nationa[ and regional agenda on human
hts issues inctuding environmentat, economic and socio-cutturat rights issues as
[[ as monitor imptementation by the State of provisions of human and peopte's
hts.

0
d
c
c
a

t
f

a

the execution of its mandate, the organization had established that the matter
enforced disappearances and extrajudiciat kittings were prominent and

turbing within the country. That according to statistics from Missing Voices
mpited from 2007, 1349 persons were victims of extrajudiciat kittings and 256
ses of enforced disappearances were documented. Majority of the cases were
tributed to the potice.

e laws were sitent on the extent of prosecuting the crime of enforced
appearance thus the courts were faced with chattenges in adjudicating such
ses.

at enforced disappearances were commonty occurring atongside extrajudicial
ki tings hence tarnishing the fabric of taw enforcement and the rute of law in the

untry. Unresotved extrajudiciat kittings and enforced disappearances were
coming a concern to every citizen.

2017, during the protonged and contested generat etections, the Human Rights
tch documented that the potice and armed gangs kitled more than 100 peopte.
least 67 peopte were kitled during the first round of voting, most of them wereA

e
o

er shot or beaten to death by potice. ln 2018 atone, Kenyan human rights

ln
ountability, documented 152 extrajudiciaI kittings by potice. Further,

d
c

ups documented at [east 267 cases of extrajudiciat kittings by potice. The
ependent Medico Legal Unit (IMLU), a Nairobi based NGO that worked on potice

estigatory reports by the Kenya National Commission for Human Rights (KNCHR)

9
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'impticated security agencies in enforced disappearances, brutatity and

extrajudiciaI kittings.

12. That there was faiture and negtect to institute adequate investigations on extra-
judiciat kittings and enforced disappearances and the state of affairs was

exacerbated by the absence of specific legistation criminalizing enforced
disappearance. The absence of such provisions hence provided a leeway for
inadequate investigations and prosecution of enforced disappearance cases.

13. The international instruments reaffirmed the illega[ nature of enforced
disappearance under international law and required that enforced disappearance

be ctassified as a crime under national criminal [aw.

14. ln Africa, Burkina Faso, Senegat and Tunisia had criminatized enforced
disappearance white Kenya had onty signed the instrument pending ratification.

15. That a key etement of the crime of enforced disappearance in the lnternational
crimes Act was that it must be committed in a systematic and widespread fashion.

As such, where the high standard set in the lnternational Crimes Act were not
futfitted, perpetrators of the crime of enforced disappearance may lack criminal
responsibitity.

16. The distinction of enforced disappearances from the various offences linked to it
was that it was perpetrated by the State and or its agents and persons of
authorization, with support and acquiescence of the State. Since the State may

dectine to acknowtedge the deprivation of the tiberty and or concealment of the
fate of the disappeared person, a stand'atone law was necessary to adequatety
address the crime.

1.7 SUBMISSIONS BY THE KENYA NATIONAL COMMISSION ON HUMAN RIGHTS

The Chairperson, Kenya Nationat Commission on Human Rights (KNCHR) Ms. Roselene

Odede appeared before the Committee on Wednesday, 26th October, 2023 and

submitted as fottows-

Bockground

17. The Petition requesting the National Assembly to enact legistation to criminatize
and prescribe penatties for the crime of enforced disappearance was wetcome and

timety as the tegat framework in Kenya lacked a precise definition of enforced
disappearance as a distinct criminal offence. The Penal Code (Cap. 63) did not
recognize the crime of enforced disappearance, rather, it prohibited kidnapping
and abduction. Kidnapping or abduction however did not capture att the
comptexities invotved in enforced disappearances.

10
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p

0

forced disappearance was a grievous act that viotated the whote spectrum of
Bitt of Rights for the victims, their fami[ies, and communities. lt was a

damental duty of the State and every State organ to observe, respect, protect,
mote, and futfit the rights and fundamental freedoms in the Bitt of Rights.

rioritization of the ratification of the lnternational Convention for the Protection
Att Persons from Enforced Disappearance by the Repubtic of Kenya was key in
dressing the issue of enforced disappearance. The Convention was adopted by

Generat Assembty in its Resotution 61 1177 of 2006 and came into force on 23'd

cember 2010. lt was the first universatly tegatty binding human rights instrument
ncerning enforced disappearance. Notabty, Kenya signed the Convention on 6th

bruary, 2007, but was yet to ratify it.

he Convention enjoined atl state parties to ensure that enforced disappearance
nstituted an offence under its criminat [aw. The Convention woutd ensure the
vention of the gruesome accountabitity and justice for victims when they do

cur.

tco tion

e Petitioner correctly pointed out, that there was a high trend of enforced
ppearances and extra-judiciat kittings in the country. The status was confirmed

the past and ongoing investigations and documentation which the Commission
d painstakingty carried out over the recent years.

ere were various reports by the Commission documenting violation of enforced
ppearance pubtished on its website. That since 2007, KNCHR had documented

o
t

er 1800 cases of extrajudiciat kiltings and enforced disappearances attributed to
Kenyan Security Forces. For example, in the past five years, the Commission

ndted 592 cases of extrajudicial kitlings and 82 cases of enforced disappearance
tween 2019 and 2023. However, the data was not comprehensive owing to the
vert nature that the crimes were committed and the fact that there was no

ntratised database for the offences (by both State and non-state actors) hence
ny of these crimes were unreported.

e Shakahota forest horror in which more than 400 bodies were discovered and
arty 100 survivors rescued was arguabty connected to the crime enforced

d appearance.

e Commission had established that enforced disappearance and extrajudicial
lings invotved various units of our security agencies including Kenya D6fense
rces (KDF), Nationat lnteltigence Service (NlS), Kenya Witdtife Services (KWS),

nya Forest Services (KFS) and various units of the Nationat Police Service (NPS)

tuding the CriminaI lnvestigations Directorate, Anti-Terrorism Potice Unit

d
F

I

Jult

p
o
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(ATPU), Kenya Police Reserve (KPR), Administration Potice (AP), Rapid Deptoyment
Unit (RDU) of the AP, Border Patrol Unit (BPU) and the General Service Unit (GSU).

25. The Constitution mandated the State to pursue security, in comptiance with the
law and with utmost respect for the rule of [aw, democracy, human rights and
fundamentaI freedoms.

26. About 70 States had ratified to the lnternational Convention for the Protection
of All Persons from Enforced Disappearance white 43 States had signed it. Some
of the African countries had ratified the Convention and taken steps to recognise
the criminatised enforced disappearance in their domestic laws inctuded Morocco,
Benin, Malawi, and the Gambia.

Recognition of Crime of enforced disappeorance

The National Asembty needed to amend the existing legislation, more specificatty the
Penal Code to provide for the various issues in line with regional and international
standards as follows:

27. Provide a clear definition of enforced disappearance in criminal [aw. Such
definition should be aligned to the lnternational Convention for the Protection of
Att Persons from Enforced Disappearance, which considered enforced
disappearance to be, "the arrest, detention, abduction or any other form of
deprivation of liberty by agents of the State or by persons or groups of persons
acting with the authorization, support or acquiescence of the State, fottowed by a
refusal to acknowledge the deprivation of liberty or by conceatment of the fate or
whereabouts of the disappeared person, which ptace such a person outside the
protection of the [aw".

28. Absotute prohibition of the crime of enforced disappearance. No exceptional
circumstances whatsoever, whether a state of war or a threat of war, internal
potiticat instabitity, or any other public emergency, may be invoked as a
justification for enforced disappearance (Articte I (2)).

29. Provide for appropriate penatties which consider the extreme seriousness of
enforced disappearance (Articte 7(1 )).

30. The right for victims of enforced disappearance to obtain reparation and prompt,
fair and adequate compensation (Articte 24).

31. Command responsibility. That no order or instruction from any public authority,
civitian, mititary, or other, may be invoked to justify an offence of enforced
disappearance (Articte 6(2).

12
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43

39.
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41

al

he duty of State authorities to undertake prompt and impartial investigation
here there are reasonabte grounds for believing that a person has been subjected

enforced disappearance, even if there has been no formal comptaint (Articte
2\.

xpress protection of vutnerabte groups inctuding human rights defenders and
ose who work on extrajudicial, journatists and others who are at risk of the

ruesome vlce.

nforced disappearance as an extraditabte offence in any extradition treaty
rticle 'l 3).

als by KNCHR

ternationaI Convention for
he Executive and Legistature to

the
initiate and expedite the ratification of the
Protection of AtI Persons from Enforced

rsappearance.

he National Assembty expedites the enactment or amendment of legislation to
xpticitly criminalise enforced disappearance within the national legaI framework.

he Nationat Security Council to expedite the devetopment and imptementation
a Nationat Security Pot'icy in comptiance of the Constitution and internationat

ghts instruments.

he State to expedite the futt operationatization of the National Coroners Service
ct,2017.

o expedite the futt operationatisation of the Prevention of Torture Act, 2017
ctuding devetoping rutes and regulations under the Act.

he National Assembty amends the Kenya National Commission on Human Rights
t,201 'l to expressty provide for the Commission to perform its function as

ovided under Articte 59(2)(d) inctuding unfettered access to atI places of
tention whether pubtic or private consistent with its mandate,
ommendations by treaty bodies to Kenya and international best practices.

trengthen investigative and prosecutoriat capacities (ODPP, NPS) to ensure
fective legaI action against perpetrators of enforced disappearance and
trajudiciat kittings

rioritize the protection and support of human rights defenders working on cases

enforced disappearance and poltce kittings, inctuding cotlaboration with
tevant government agencies. Relatedty, Kenya to adopt the Human Rightsr
fenders Protection Poticy.

13



43. The National Assembly reviews the Prevention of Torture Act, 2017 to enabte
KNCHR to have direct powers of conducting investigations and forwarding file to
ODPP for prosecution without requiring the intermediary approach with DCI or NPS

to reduce fear of reprisal by retatives or the victims of such torture and victim
apathy in pursuing redress.

,14. Allocate increased adequate budgetary resources to the KNCHR to enhance its
capacity to perform its work including investigations on enforced disappearances.

45. Futt operationatisation of the multi-agency team on extrajudicia[ kittings and
enforced disappearances with representation from various government bodies to
enhance coordination and cotlaboration in addressing enforced disappearance and
related human rights viotations.

46. Adopt a hotistic government approach to offer comprehensive training programs
for law enforcement officers, focusing on human rights, arrest procedures, and the
responsibte use of firearms.

47. The Attorney General expedites the operationatisation of the Victims Protection
Trust Fund Regutations to facititate compensation for victims and their famities.

48. The Kenya National Bureau of Statistics (KNBS) in conjunction with the KNCHR to
enhance the coltection, coltation and reporting of accurate official data on
enforced disappearances in line with the agreed framework.

49. The Committee considers the findings and recommendations contained in the
Senate Report on the lnquiry into Extrajudiciat Kittings and Enforced
Disappearances in Kenya (October 2021) by the Standing Committee on Justice,
Legal Affairs and Human Rights Committee.

'r.8 suBMrssloNs BY MUsLrMs FoR HUMAN RIGHTS (MUHURI)

The Executive Director of MUHURI Mr. Francis Auma appeared for the Committee on
Tuesday, 31't October, 2023 and submitted as fottows-

50. The organisation had documented many cases of enforced disappearance and
sought court orders for habeas corpus. There have been about 12 cases of
enforced disappearance in the last 12 years and most of the cases were carried out
by ATPU.

51 . There was need for a legistate to cover for the gaps regarding enforced
disappearance to assist the victims even through restoration and redress.

14
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SUBMISSIONS BY HUMAN RIGHTS AGENDA (HURIA)

Executive Director of HURIA, Mr. Yusuf Lute, appeared before the Committee on

iday, 31't October,2023 and submitted as fottows-
HURIA supported the Petitioner's prayers and the need for a legistation to

lriminatise and prescribe penatties for the crime of enforced disappearance which

lvas 
tong overdue but timety if there was potitical goodwitt.

[-he gwernment had acknowledged the twin probtem of enforced disappearance
lnd extrajudiciat kittings and committed to ratifying and domesticating the

frternationat Convention for the Protection of atI Persons from Enforced

fisappearance ending att forms of extra judicial execution by security services.

further, amending the Nationat Coroners Service Act, 2017 to estabtish the

foroners General Office and a special tribunat for gross human rights viotation and

f 

nforced disappearances.

ln view of the commitments and the unending crimes against the Kenyan peopte,
he Petition was a beginning of a national conversation on the issues of enforced
iisappearance and extra judiciat kittings.

That for over 50 cases of enforced disappearance and extra judiciat kittings were
locumented by HURIA since 2016 in Kwate County. HURIA made submissions to
(NCHR during a public inquiry on the status of security in the Coast region and atso
he Senate Standing Committee on Justice and Legal and Human Rights Affairs.

The occurrence and impact of the crime of enforced disappearance warranted the
reed for enactment of the said tegistation. Further, HURIA had made various
)bservations in its interactions with the cases of enforced disappearance. ln a

orum conducted on 17th October 7017 to receive and document cases of enforced
lisappearance and extra judiciat executions in Kwale County, famities of the

'ictims submitted through questionnaires where about 11 cases of enforced
lisappearances and 9 kittings were reported. After the anatysis, HURIA noted as

otlows-

i.On many occasions, incidences of extrajudiciat kittings began as enforced
disappearance hence making the two a twin probtem.

ii. Att the victims registered were Muslim men of Digo ethnic origin, 68 per cent of
whom were above the ages of 35 years, 84 per cent were married men with at
teast two chitdren and most of the ctaimants were women either married to
the victims or daughters and sisters teft with the bigger responsibility to fend
for their famities.

15



iii. Most of the victims were in informal emptoyment such as bodaboda operation,
fish mongering, fruit vending, teaching in madrassa and farming.

iv. Most of the kitlings happen between 7 p.m. and midnight within the area of
Ukunda where majority of the victims' bodies were found with butlets.

v.ln the case of disappearances, the claimants alteged that a white Pro box car
was mainty used and most of the abductions were carried out during the day.
Msambweni Sub County was most affected by the incidences.

vi.The claimants revealed that 65 per cent of the cases were reported to the
potice with no appropriate action taken. Most of the abducted victims were
later kitted and buried within a day as per the Mustim tradition thus hindering
the undertaking of autopsies which could have reveated more evidence of the
crime.

vii. Most of the abduction of victims were done during the day by persons who had
firearms and handcuffs pointing to the betief that they were law enforcement
officers in the country.

viii.The main target of the victims were youths between the ages of 25 and 35
years who were atleged to be recruiters of terrorist organisations white others
were returnees who came back f rom Somatia.

57. From the observations, HURIA made the fottowing recommendations-

i.lmplementation of the recommendations by the Civit Society Organisations
(CSOs) during the Senate Standing Committee on Justice and Legal and
Human Rights Affairs that visited parts of the country.

ii.The lnspector General of Police be held accountabte for the loss of the lives of
many Kenyans since 2008 to date.

iii.The famities of victims found dead or abducted be compensated for the loss of
lives and atrocities they have gone through. Despite the Victims Protection
Act, the victims Protection Fund (VPF) has not been operationalised.

1.10 SUBMISSIONS BY HAKI AFRICA

The Executive Director, Mr. Hussein Khalid appeared before the Committee on
Tuesday, 31st October, 2023 and submitted as fotlows-

58. lt was atmost impossible to investigate and deat with the cases of enforced
disappearances without encapsutating extrajudiciat kittings. ln most instances,
victims of enforced disappearances ended up dead hence extremety chattenging to

16
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o ty tegistate on enforced disappearance without extrajudicial kittings which was a
jor probtem nationatty.

rom the various cases documented by various human rights organisations, there
sa hattmark of torture. Any legistation on enforced disappearance and

e trajudlciat kittings shoutd refer to the Prevention of Torture Act to cover for
tims who have been disappeared and [ater found ative and those found dead.
ere was need for a broader definition of enforced disappearance for the two
es of victims.

P

d
d

t

s

c

ti

g

o

many cases, the perpetrators were security officers who atso conducted the
estigations. The responsibitity to investigate shoutd not be bestowed on police
buitd faith that such cases woutd be conctusively investigated. The mandate

ould be handed over to lndependent Policing Oversight Authority (IPOA) to deat
th any suspicion of enforced disappearance. The IPOA onty deatt with National
lice Service (NPS) yet other security agencies also engaged in enforced
appearances. For instance, the (KDF) were notorious for engaging in enforced
appearance especially in Northern Kenya. The KWS were mentioned many times
their deating with suspected poachers and KFS white deating with ittegat

arcoaI setlers were equatly mentioned.

here shoutd be transition in apptication of the legistation. Over 700 cases of
forced disappearance have been documented by HAKI Africa in the tast ten
ars. The cases needed to be factored in considering there was no statute of

a

itation in crimina[ law hence the need for a provision that woutd consider cases
at happened in the past.

hite Articte 29 of the Constitution put the responsibitity for protection of tife on
vernment, there was no tegistation to ensure the government and its agencies
re accountabte to its peopte in the event of enforced disappearance and

e trajudiciat kittings. Whenever the suspects were the same state agencies, the
countabitity was not ctear.

he abductions in enforced disappearance are made during the day hence ruting
t the possibitity of criminats engaging in the act as criminals have different
tivations such as ransom and revenge which can be observed if that was the

se.

KI frica further submitted some of the effects of the absence of the legistation to
atize and prescribe penatties for the crime of enforced disappearance as

nforced disappearances had disrupted the norma[ lives of many famities
tuding the status of marriages. Women victims coutd not estabtish whether they
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were married to their disappeared husbands or not thereby affecting
determination in legat requirements of marriages.

65. There were chitdren under guardianship because their parents' status was
unknown whether ative or dead thereby affecting certain rotes ptayed by parents
which coutd not be played by guardians making them to miss out on programs such
as school bursaries.

66. Succession and property ownership had been destabitized as properties registered
in the name of a disappeared husband coutd not be managed by the wives due to
legal requirements of the husband's presence. This had led to loss of property in
some cases because of the absence of the husbands and the unctear marita[ status.

67. The families of the victims of enforced disappearance could not pursue [ega[
compensation because enforced disappearance had not been criminatised.

1,1 1 SUBAAISSIONS BY SEMA UKWELI

Mr, Boniface Mwangi, Executive Director, Sema Ukweti appeared on Tuesday, 31't
October, 2023 and submitted as foltows-

68. The Petition was important and timely as the government had promised to deat
with the issues of enforced disappearance and extrajudiciat kittings. Therefore,
there was need for the legislation to deal with the matter.

69. The legistation on enforced disappearance needed not to onty punish the junior
officers who engage in enforced disappearance but atso the senior officers who
give the orders for such disappearances. The entire security service needed to be
accountab[e NlS.

70. One of the justifications by the po[ice to engage in enforced disappearance of
suspected criminats was that whenever they take suspects to court, they are not
convicted. There was need to relook at the Penat Code to find a way of deating
with suspects of heinous crimes so that the potice do not take the law into their
hands.

1.12 SUBMISSIONS BY ATTORNEY GENERAL

The Attorney General vide a tetter REF: DOJ/LJM/2l173Yol 1 dated 26th September
2023 submitted on the Petition as foltows-
7'l . Enforced disappearance refers to the practice of secret abduction and detention

of individuals by state authorities or organizations acting with their consent,
support, or acquiescence. The person is taken against their witl often without any
legal order or due process.
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The officiat definition of enforced disappearance is found in the lnternationat
onvention for the Protection of Att Persons from Enforced Disappearance. This
efinition is comprehensive and captures atl of the essential etements of enforced
isappearance, inctuding-

i.The invotvement of state agents or persons acting with the authorization,
support, or acquiescence of the state;

ii.The deprivation of liberty of the victim; and
iii.The refusal to acknowtedge the deprivation of liberty or the concealment of

the fate or whereabouts of the victim.

This definition was
rsaPpearance was a

atso important because it recognized
serious human rights violation. lt was a

that enforced
crime against

umanity when it was committed on a widespread or systematic basis.

It was important to note that Kenya was not yet a party to the lnternationat
onvention for the Protection of AtI Persons from Enforced Disappearance.
owever, the definition of enforced disappearance in the Convention was widety
ccepted and was used by international human rights organizations to document
nd investigate cases of enforced disappearance.

Enforced disappearances were considered grave crimes viotating severa[ human
ights inctuding the right to tife, tiberty and security of the person, the prohibition
f torture and the right to a fair triat. lnternational taw inctuding the Universal

Dectaration of Human Rights, the lnternational Covenant on Civit and Potitica[
Rights, and the lnternational Convention for the Protection of At[ Persons from
Enforced Disappearance categoricatty condemn enforced disappearances and
emand accountabitity for those responsibte.

Disappearance had traumatic effect on the victim who was removed from the
protection of the [aw, frequently subjected to torture and was in constant fear for
their uves as wett as to their famities who were uncertain about the individuat's
fate or whereabouts, wondering and waiting sometimes for years for news that
may never come.

There has been concern in Kenya about the prevalence of enforced
disappearances. Various national, regionat and internationat organizations have
decried the practice. However, the tack of accountabitity and the faiture to bring
the perpetrators to book have been a major concern in addressing the menace in
Kenya.

One prominent case was the disappearance of human rights lawyer, Wittie Kimani,
his client Josphat Mwenda and their taxi driver Joseph Muiruri in 2016. They were
prosecuting an atteged case of potice brutatity when they went missing. Their
bodies were later found in a river showing signs of torture.
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79. ln October 2021 , the Senate Standing Committee on Justice, Legat Affairs and
Human Rights pubtished a report titted ?nguiry into extraiudiciol killings and
enforced disappearances in Kenya'. Various stakehotders including state and non-

state actors submitted feedback to the Senate Committee. The submissions from
the Kenya National Commission on Human Rights (KNCHR) stated that for the
period 2013-2022, the Commission together with its partners had documented
1,040 cases of Extra-Judiciat Kittings and enforced disappearances attributed to
security agencies. According to their report, the majority of the victims (Over 80%)

were young mate adults aged 15-35 years. The lndependent Poticing Oversight
Authority (IPOA) submitted that between October 2018 and February 2020 they
received 210 cases of deaths arising out of police action in form of death while in
police custody or enforced disappearance cases.

80. The Senate Committee noted that-
"The issue of the extrojudiciol killings and enforced disappearonces in

Kenyo has been of grove concern both prior to ond following the promulgotion
of the Constitution of Kenyo".

8'l . A pretiminary review of the tegat framework in Kenya on enforced disappearances
reveated that:

i. There is currentty no definition of the term "enforced disappearance" in Kenyan
law.

ii. There is no national legistation that criminatizes or penalizes enforced
disappearances.

iii. There are no effective measures in ptace to prevent enforced disappearances.

82. As a result, offenders are currentty prosecuted under a range of related offences
inctuding kidnapping or abductions, false imprisonment, torture. and cruel
inhuman treatment. However, these offences did not adequatety reflect the
gravity and specific nature of enforced disappearance which is a separate and

complex crime.

83. ln order to address these shortcomings, several areas of interventions have been
outtined. These are:

i. the need for a clear and concise definition of enforced disappearance in
Kenyan [aw;

ii. the importance of criminatizing enforced disappearance with appropriate
prevent enforced penalties; the need for effective measures disappearances,
such as strengthening civilian oversight of the security forces and ensuring
that att attegations of enforced disappearance are promptly and effectivety
investigate; and
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need for mechanisms to investigate and prosecute cases of enforced
ppearance, as wetl as to provide support and reparations to victims and
r famities.th

EA
ew

torney Generat of Kenya has estabtished a Multi-Agency Committee to
he laws and policies that protect people from extrajudicial killings and

disappearances. The Committee inctudes representatives from the
g key stakeholders-

fice of the Attorney Generat and Department of Justice;
inistry of lnterior and Coordination of Nationat Government;
ationat Police 5ervice;
dependent Poticing Oversight Authority (IPOA);
ffice of the Director of Pubtic Prosecutions (ODPP):

nya National Commission on Human Rights (KNCHR): and
diciary.

21



85. The Multi-Agency Committee is responsibte for devetoping a comprehensive legal
and policy framework for the prevention, investigation, and prosecution of
enforced disappearances in Kenya. Their goat is to identify any gaps in the current
laws and poticies and to make sure that Kenya's taws are in line with international
standards.

86. This f ramework is expected to include the fottowing key etements-

t.
ii.

ii i.
iv.

A clear and concise definition of enforced disappearance;
The criminalization of enforced disappearance with appropriate penatties;
Effective measures for the prevention of enforced disappearances;
Mechanisms lor the investigation and prosecution of enforced
disappearances; and
Victim support and reparation measures.

87. The estabtishment of the Mutti-Agency Committee was a positive step towards
addressing the issue of enforced disappearances in Kenya. The Attorney General or
his representative witt chair the Mutti Agency Committee.

88. The Multi-Agency Committee shatt-

i. Undertake a thorough analysis and review of relevant policies, laws and
administrative measures for the protection against enforced disappearance
and extrajudiciat kittings with a view to identifying gaps and incorporating
the crime into the Kenyan legistative framework in line with international
Standards;

ii. ldentify gaps which from a [ega[ perspective might hinder the incorporation
of the crime of Enforced Disappearance in the national legislation; and

iii. Coordinate and coltaborate with att relevant stakeholders invotved in the
custody or treatment of any person deprived of tiberty;

iv. Provide a platform to identify and address common challenges inter alia,
providing inter-agency technicaI guidance through the development of
standards and tools to prevent and respond to cases of extrajudiciat kittings
and enforced disappearances;

v. To conduct a comparative study with other jurisdictions that have in place
legistation addressing crime of enforced disappearance with a view to
devetoping a [ega[ framework to address the issue;
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vi

ii.

x

x

e
d
e

r ft recommended amendments to existlng provisions in the tegislation
ng at mainstreamlng enforced dlsappearance ln the legal framework;

develop a matrlx of legistatlon that needs amendment and prepare the
ant legislative draftlng instructlons;

rdinate policy & advocacy lnitlatlves and provide capaclty buitdlng and
reness ralsing on the lntemationat Legat lnstruments on Protectlon from

Disappearance;

op a database for synthesizing and administering data on
tlgatlons, prosecutlon, and conviction of cases of extraJudiciat klttlngs,
rced dlsappearances, torture and other cruet, lnhuman or degradlng
tment or punishment; and

de teadenhip and guidance on the eventual ntification process of the
rnational Convention for the Protectlon of atl Persons from Enforced
ppearance.

Agency Commlttee has six (6) months within which to finalise lts work
recommendatlons lncludlng legislatlve proposals to incorporate the

f enforced disappearance into Kenya's leglslative framework.
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PART IV
COMMITTEE OBSERVATIONS

Having cottected the views from the various stakeholders, the Committee made the
fottowing observations, that-

90. The increased cases of enforced disappearances have affected and destabitized
the lives of the victims as wetl as their retative as documented by various human

rights organizations.

9'l . Kenya was among the States that were signatories to the lnternationat Convention
for the Protection of All Persons from Enforced Disappearance but has not taken
steps to ratify the Convention and recognise the crime of enforced disappearance
in its legistation.

92. The Kenyan Constitution Articte 2(6) provides that 'Any treaty or convention
ratified by Kenya shatl form part of the law of Kenya under this Constitution'.
However, since Kenya has not ratified the treaty, the petitioner prays for the
enactment of a law to criminatize and prescribe penatties for the crime of
enforced disappearances. Therefore, there is no effective legat remedy avaitabte
through law to hotd suspects accountabte for victims of enforced disappearance
whose whereabouts remain unknown or denied.

93. The petitioner is thus seeking the application of the convention through
tegistation of a tocat law that adheres to the Convention on the protection of atl
persons from enforced disappearance.

94. The Attorney-General estabtished a Multi-Agency Committee responsible for
devetoping a comprehensive legal and poticy framework for the prevention,
investigation, and prosecution of enforced disappearances in Kenya. The
committee is to identify any gaps in the current laws and poticies and to make

sure that Kenya's laws are in line with international standards.
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PART FIVE

YSIS 0F ISSUES FOR DETERIIiINATION AS PER THE PRAYERS lN THE PETITION

rising from the findings and observations, the Committee makes determination
n prayers sought in the Petition as fottows-

rayer No, 1: The Notionol Assembly enocts legislotive provisions that will
expressly criminolize and prescribe penalties for the crime of
enforced disoppeorance.

e Committee notes that-

a) There is need to review present laws to recommend amendments
to existing provisions in the legistation in order to mainstream
enforced disappearance in the [ega[ framework;

b) Presentty offenders are currentty prosecuted under a range of
retated offences inctuding kidnapping or abductions, fatse
imprisonment, torture and cruel inhuman treatment. However,
these offences do not adequatety reflect the gravity and specific
nature of enforced disappearance which is a separate and comptex
crime.

c) That a statute stand-atone law may be enacted or certain [aws can
be reviewed to criminatize enforced disappearance. The laws that
would need to be reviewed inctude the Penal Code, Cap 63, the
Criminal Procedure Code Cap 75, the Persons Deprived of Liberty
Act, 2014, the Prevention from Torture Act 2017, the National
Coroners Service Act 2017 and any other relevant taw.

lr
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PART SIX
COMA4ITTEE RECOMMENDATIONS

Pursuant to the provisions of Standing Order 227, the Committee recommends that-

97.On the proposal for the National Assembly to enact legislative provisions to
criminalise and prescribe penalties for the crlme of enforced disappearance,
the country's legal framework should be reviewed to incorporate the crime of
enforced disappearance, ln the alternative, the National Assembly enacts a
stand-alone law on Protectlon of Persons from Enforced Disappearance to
safeguard against human rights violations by the state and state agencies.

98. ln the alternative, the Multi-Agency Committee lead by the Office of Attorney
General and Department of Justice responsible for developing a comprehensive
legal and policy framework for the prevention, investigatlon, and prosecution
of enforced disappearances ln Kenya, fast-tracks the finalization of its work
and submits a report to the National Assembly.

99. That in its report, the Multl-Agency Committee should identlfy any gaps in
Kenya's legal framework and upon conclusion of the said report, the Office of
Attorney General and Department of Justice to review the statute book and
propose necessary amendments to the House to ensure it conforms to
international standards especially the lnternatlonal Convention for the
Protection of All Persons from Enforced Disappearance.
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Adoption List

Pubtic Petition No. 08 of 2023 regarding Enactment of Legislation to
Criminalize and Prescribe Penalties for the Crime of Enforced
Disappearance

Letter REF: DOJILJM/21173 Vot 1 dated 26th September 2023 by the
Office of the Attorney-General & Department of Justice

Minutes of the 13th Sitting of 2023 hetd on Tuesday, Aprit 18 2023

Minutes of the 715t Sitting of 2023 hetd on Wednesday, October 26,2023

Minutes of the 72nd Sitting of 2023 hetd on Tuesday, October 31 ,2023

Minutes of the 19th Sitting of 2024 held on 27th March 2024
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REPUBLIC OF KENYA
THE NATIONAL ASSEMBLY

THIRTEENTH PARLIA},{ENT - THIRD SESSION - 2024
PUBLIC PETITIONS COMMITTEE

OPTION SCHEDULE OF THE REPORT ON CONSIDERATION OF PUBLIC PETITION
. 08 OF 2023 REGARDING ENACTMENT OF LEGISLATION TO CRIMINALIZE AND

PRESCRIBE PENALTIES FOR THE CRIME OF ENFORCED DISAPPEARANCE

orre.....L.{:.9-.3 _ 2<j^?-

the undersigned Honourabte Members of the Pubtic Petitions Committee, do
by affix our signatures to this Report on the Consideration of Public Petition No.
2023 regarding enactment of legislation to criminalize and prescribe penalties
the crime of enforced disappearance to confirm our approval and confirm its
uracy, validity and authenticity: -

( /NO NAAAE SIGNATURE

Hon. Nimrod Mbithuka Mbai, M.P.
Chairperson

7 Hon. Janet Jepkemboi Sitienei, M.P.
Vice Chairperson

3 Hon. Patrick Makau King'ota, M.P.

4 Hon. Edith Vethi Nyenze, M.P.
J?d, I I ,')-r/M-5 Hon. Ernest Ogesi Kivai, M.P.

6 Hon. John Walter Owino, M.P. --+--t< */q
7 Hon. Joshua Chepyegon Kandie, M.P.

8 Hon. Maisori Marwa Kitayama, M.P. J.
I Hon. Bernard Muriuki Nebart, M.P. l*u|,h -'10. Hon. Bidu Mohamed Tubi, M.P.

11. Hon. Cateb Mutiso Mute, M.P.

Hon. John Bwire Okano, M.P.12.

13. Hon. Peter Mbogho Shake, M.P.

0$,ffi,o{el$r\t14. Hon. Sloya Clement Logova, M.P.

15. Hon. Suzanne Ndunge Kiamba, M.P.
'..^)-S



REPUBLIC OF KENYA

THE NATIONAL ASSEMBLY
THIRTHEENTH PARLIAMENT (SECOND SESSION)

CONVEYANCE OF PUBLIC PETITION

(No. 08 of2023)

R GARDING ENACTMENT OF LEGISLATION TO CRIMINALIZE AND
PRESCRIBE PENALTIES FOR THE CRIME OF ENFORCED

DISAPPEARANCE

1. Honourable Members, Article 119 of the Constitution accords any
person the right to petiUon Parliament to consider any matter within its
authority. Further, Standing Order 225(2) (b) requires the Speaker to
repoft to the House any Petition other than those presented by a

Member,

In this regard, Honourable Members, I wish to repoft to the House

that my office has received a petition from one Dr. Annette Mbogoh,

the ExecuUve Director of Kituo cha Sheria Legal Advice Centre calling

for enactment of legislation to criminalize and prescribe penalties for

the crime of enforced disappearance

3 The Petitioner claims that the organisation has worked closely with

victims of cases of extra-judicial killings and disappearances in the

country since 2007 and documented a total of 1201 killings and 272

enforced disappearances with most of the incidences having occurred

in the hands of the police and other security agencies.

The petitioner further claims that in 20?1, Kenya reported

approximately 43 cases of disappearances of persons who were last

seen in police custody or who were abducted by persons believed to be

police officers.

4
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5. Hon. Members, the petitioner highlights the northern and coast
regions as being hotspots for such incidences to counter terrorism
operations and sites other instances including the retrieving of at least
20 dead bodies from River yala.

9. The committee is required to consider the peution and report its
findings to the House and to the petitioner in accordance with sianding
Order 227(2).

6. The petitioner is concerned that there is no effective legal remedy
available through law to hold suspects accountable for forcibly
disappearing victims whose whereabouts remain unknown or denied.
Efforts to have the matter addressed through filing of a constitutional
petition seeking that the Attorney General does request the president
to form a judicial commission of inquiry to look into the rampant cases
of enforced disappearances have not been fruitful.

7. Hon. Members, the petitioner therefore prays that the National
Assembly enacts laws that will expressly criminalize and prescribe
penalties for the crime of enforced disappearance.

8. Honourable Members, having established that the matter raised in
the Petition is well within the authority of this House; and further, that
the matters raised in this petition are not pending before any court of
law, constitutional or legal body, I hereby commit the petition to the
Public Petitions committee for consideration pursuant to standing
Order 2084.

I thank you.
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EN MENT OF LEGISLATION ON ENFORCED DISAPPEARANCES

du n

nourabl Members, I appreciate thb National Assembly and morc specifrcally thc Public

boos ttee fot inviting us to lhis committee hearing in respect to our public petition

g e cnactmeot of lcgislauon to criminaLize and prescribe penalties for the cr.imc of

cd PPcatance.

nafie I Annettc Mbogoh, the Executive Dircctor of l(ituo cha Shcria -Legal Advicc Ccnue

cinaft 'KITUO'), thc Petitioncr hcrcin. I(ITUO is the oldest and most cxperienced non-

!nmc tai and human rights organization in East, Central and the .Florn of Africa having

cs ta hed in July 1973 to cnhancc access to justice for poor, indigeot and marginalized

nl s in I(enya. This ycar, I(ITUO celcbtates its Golden Jubilee having turned 50 years

ettsl tion. Thc objectives and mission of the organization as set out in its Constirudon

mtc! a to set and shapc the national and tegional agenda on human rights issues including

m tal, cconomic and socio-culh:ml rights issues as well as monitor implcmentation by

Satc f provisions of human and people's rights. Through its programmes, I{'.[UO has

ted a gal empowcrment ideology in the execution of its mandate which has seen cxtcnsive

legal education, dircct legal services provision, public intercst litigation, advocary,

mmunl organizing and cvidence-based reseatch

the cx tion of its mandate, I{'I.UO has found that the matte! of enforced disappeamnces

d exua dicial kil)rngs has been particulady prorninent and yet disturbing within our countrT

nyr. A cording to statistics frora Missing Voices compiled from 2007,1349 persons have

vlc s of extrajudicial killings. On the other hand, 256 cases of enfotced disappcarances

mmunl

ve bc documetlted. Majority of thcsc cascs have bccn attlibuted to the police. Yct, thc law,



as it is now, is limited to thc ext€nt to rvhich cspecially cnfotced disappeatances can bc

prc.:sccuted. The coutts have hence been faced with challenges in adjudicating such cases.

It is againsr this backdrop that wc havc petitioned Parliament to enact lcgislation drat will

cxpressll, criminalize and prescribe scntences for the crime of enforced disappeatances.

Background

Enforced disappearances, rvhich arc commonly accompanied by extraiudicial killings, havc

tarnishcd thc fabric of larv cnforccment and the rule of larv in drc country. Unresolved cxtra-

judicial killings and enfotccd disaPPearances should now bc a concern to every citizen.

in the year 2017, during thc prolongcd and contcsted gcneral elections, thc Human Rights Watch

documented that thc policc and armed gangs kiiled more thao 100 people. It was noted that at

least 67 pcoplc were kjlled dr.rring thc first round of voting most of drem cithu shot or beatcn to

death by policc. In 2018 alone, I(eoyan human rights groups documeoted at least 267 cascs of

extrajudicial killings by police. The Independcnt Medico I-egal Unit (IMLU), a Nairobi based

NGO that works on police accountabiliry, documeoted 152 cxttajudicial killings by police.

Further, some invcstigatory reports by drc l(enya National Commiss.ion for Humao fughts

(KNCHR) implicatc security agencies in enforced disappcarances, brutaliry and extraiudicial

killings indude the following

a) Thc Error of Fightiog Terror with Terror (2015): Thc report documents 150

cases of people who disappeared, or wcre killed or brutalizcd by various securiry

forces involved in thc ongoing counter-terrorism operations in the country.

b) Return of thc Gulag - Report on Operation Usalama Watch (2014): Thc Report

captures Endings by I(NCHR regarding the implcmentation of the Usalame

Watch Security operation. The aforesaid operation commenced on 3d April 2014

in rcsponsc co cscalating terrorist activities in dre country. Ir was chalactcrizcd by

-. - , -- massiye-v-iolation of. human- rights-by-policc. officcts against-rcsidcnts-of- areas--of ----
operation majoriry of whom wctc ethnic Somalis.

. c) Thc Crl of Blood: lteport on Exrra-Judicial Killings and Disappearances oF

Suspected Mungiki Mcmbers (2018): 'fhe lteport covcrs investigations into

execulions and disappcaranccs of suspectcd Muog.iki rncrnbers attributcd to dre

Nadonal Police Sctvice.

d) -I'he Ivlountain o[Jcrror - A l{eport on lnvcstigalions ofTorrure and I(llings by

rhe lr{ilitarr. in N{t. Elgon (2008):'I'hc lleport docunrcnts abuses and brutaliry



s)

corrmitted by the m.ilitary against strspcctcd mcmbels oI the outlawed Sabr,:r

I-and Dcfcocc Force (SLDI) in Mt. Elgon. The abuses werc indiscriminatc antl

targctcd many innoccnr civii.iar:s who were not membcrs of SLDF.

Miragc at Dusl.r: A I-Iurrran fugl:ts Account c>f thc 2017 Gencral Elccuons (2017):

The Ileport covcrs hunran rights violations documcntcd by the I(NCI-II{ duuing

rhc 2017 gencral elcctions. Majoriry of the documcntcd cases u,c!e as a result of

policc aggression torvalds civilians.

This is rvcll captured in the 2016 I-Iuman Rights Watch report, Dcalh ard

disappaarutccs; ahuscs it cotnta'tcnwirt opcratiortt ir Nairubi artl it Nortlt Ea.rlut krg,a.

Missing Voices documcnts 1349 police killings and 256 enforced clisappcaranccs

[rom ?:007 to date (htq:s://missingvoices.or.ke/statistics)

has ecn failute and neglect to instinrte adequate invcstigations on extra- judicial killiogs

enfor d disappcaranccs. A good exarnple is was well iilustrated in the case of Nairobi Misc.

The Honourable Court observed that, "Therc was a distinct lacli of

by the police to investigate thc disappearance of the dcceascd petitioners when the

reportcd to them...While that may be the case, there has been public outcry

e Eranncr which the Policc Service investigates criminal complaiots made agrinst

f thc Police Service. The Police Service has variously bcen accuscd of conducting

tigatioos, being ledrargic and generally skewering.i.nvcstigations so lhat such accuscd

are eventually not called upon to account for thcir misconducts or misdeeds."

of affairs has been cxacerbated by thc abseoce of specific legislation cummalizing

appearance. 'fl:c absencc of such ptovisions hence gives Ieeway for inadequatc

ns and prosecution of enforced disappeatauce

nal Law on Enforced Disappeamnces

al instrumcnts reaflu'm rhe illegal naturc of enforccd disappca-t'ance under

a[ Iaw. In effcct, they requirc that cnforced disappearance be classiFted as a crirne

nal criminal law
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On 23d Deccmber 2010, the Inccrnational Convention for the Protection of all Pcrsons ftom

Enforced Disappearance came inro force. In articlc 2, the Convcntion considers "Eoforced

Disappcarance" as:

"...dre atrest, detenrion, abduction or any odrer form of deprivation of libetty by agcnts of the

Statc or by persons or groups of persons acting with thc audrorization, support o! acquiescence

of dre State followcd by a refusal to acknowlcdge the dcprivadon of l.iberry or concealment of

the fate or whereabouts of the disappeared pcrson which place drat pctson outside the

protcction of d:e larv."

Article 4 of the International Conr.cntion for dre Protcction of AII Persons from Enforccd

Disappearance provides as follows:

Eacl.r State Party shall take the neccssary measures to ensure that enforccd

disappearancc constitutes an offence under ics criminal law.

Arricle 4 of the Dcclaration oo dre Protection of all Pcrsons from Enforced DisaPPearance

provides as follows:

All acts of enforced disappcatancc shall be offenccs undcr criminal law punishable

by appropriatc penalties, which shall take into account their extlcme seriousncss.

Internatiohal conventions, international practice and pronounccments/ proclamations have

rvrdcly accepted drc nccd to domesticatc legislation that specifically create the offence of

enforced disappearance and prescribes penalties. M:.ilc the Constitution adopts intcrnational

insuuments as patt of dre law of I(enya, the instrument must be ratified. In the casc of enforccd

disappcarances, I(en;'2 [n5 only signed the instrumeoc. Ilatification is pending. In Africa, Bulkina

Faso, Scnegal and Tunisia have crimioalized enforced disappcarancc in thek respective counttics.

--:Fhe-Int€lnational Grimes-Act-does provide-for.erimes-against-humanity-as deFrned in-articleJ of-

rhe ltorne Statute. The crime of enforccd disappearances of persons is categorizcd and defined as

a crimc against hurnaniry io Lrtcrnational Crimcs Act. Article 7(2)(i) of thc llornc Statutc of dre

ICC states:

"Enfotccd disappearance o[ pcrsons" mcans thc arrcst, detention ot abduction o[ persons by, or

rvirh the ar,rthorizatioo, sr.rpporr or acquicscence o( a State or: a political organization, follorved by



a

I

tlsel b knowlcdgc thar deprivation of freedom or ro give .information on thc farc or

cabou of those pcrsons, with the intcntion of rcmoving dtem from thc protection of che

ged period of timc."

argu

uP hereinabovg a l<ey clement of thc crime of cnforccd disappearance .in the

aUo Crimes Act is thIrt it must be commincd in a systematic and widespread fashion. As

whcte high sundard sct io the Intunatiooal Crinrcs Act is not firlfillcd, perpcuaro$ of
eo forced disappcarancc may have no criminal responsibility

t by stetes has bccn that thcte is lcgislation directly or indirectly touching oo thc

ppearance that thcn addrcsscs the issuc Howcver, it has bccn suggested that thc

l.tity f enforccd disappcarancc cannor be addresscd though ftagmentcd lcgislation. The

king p on Enfotced ot Involuntary Disappearanccs and thc UN Committce on

rccd ppearancc have also weighcd in on the issue of lcgislating against cnforccd

Pcerao

ICJ cation, 'Enforced Disappcarancc aad Extrajudiciai Exccr:tion: Investigation and

tion A titioners Guide" capturcs thc dilemma in thc following tcrms:

Th

tlu

dis earance or arc closdy related to it, such as abduction, kidnapping unlawful

\07orking Group on Enforccd or Involuntary Disappeamnccs |FGEID) has stated

"[a] number of States admit that they havc not yet incorporated the crimc of
disappeamncc into their domcstic lcgislation, but arguc that their lcgislation

for safcguerds ftom various offences that arc linked r*,ith enforccd

dc tion, illegal dcprivation of liberty, trafficking, illcgal constraint and abusc of power

IJo , a plurality of fragmented offcnccs docs not mitror thc complcxity and the

y serious natute of cnforccd disappcarence. !?hilc thc mcntioocd offenccs may

fo part of a typc of enforced disappcarancc, nonc of theni are sufEcicnt to coyer all

thc ts of cnforccd disappearancq and often they do not provide for sxnctions that

src d take into account thc particular gravity of thc crime, thercflore falling short for

teeing a comprehensive protcction."

dis n of enforccd disappcareoccs from the various offenccs linkcd to it.is that cnfotced

re

P

P

PP.ate ce occurs by thc hand of the Statc and or its agcnts and persons of authorization,



s!'rpporl and ncquicscencc of dre Srarc. Thc Stare also rvould dedine to acknorvledgc the

dcprivatio. of the liberry and or concealmcnt of rhe fatc of the disrppcared person. A stand-

alone larv is necessary to adcquatcly cover this crimc.

We rherefore humbly rcquesr:

Parliamenr cnacts legislative provisions that rvill expressly criminalize and prescribe penalties for

che crimc of enforced disappcarances.

And your PETITIONER(S) will every pray
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REPUBLIC OF I(ENYA

OFFICE OF THE ATTORNEY.CENERA L
&

DF,PARTITIENT OF JUSTICE

l_r_l)' a.

MUTTI.AGENCY COMMITTEE ON THE REVIEU/ OF THE LEGISIATIVE, POLICY AND

INSNTUNONAL FRAMEU,IORK FOR THE PROTECTION OF PERSON' FROM EXTM

JUDTCIAL KILLING' AND ENFORCED DISAPPEAMNCES IN KENYA

Enforced disappearance referl to the practlce of recret abduction and detention of

individualt by state authorities or organlzatlonr acting with their consent, tuPPort,

or acquiercence. The person lJ taken agalnrt thelr will often wlthout any legal order

or due procers'

2. The official definition of enforced disappearance is found in the lntemational

Convention for the Protection of All Persons from Enforced Disappearance. Thir

definition is comprehensive and captures all of the esrential elements of enforced

disappearance, including:
o The involvement of state agentt or Perons acting with the authorization'

ruPPort. or acquiercence of the state;

r The deprivation of liberty of the victim: and

r The refusal to acknowledge the deprivation of liberty or the concealment of
the fate or whereabouts of the vlctlm.

3. This definition is also important because it recognizes that enforced disappearance

is a serious human rights violation. lt is a crime against humanity when it is

committed on a widespread or ryrtematic ba5it.

4. lt it important to note that Kenya il not yet a party to the lntemational Convention

for the Protection of All Persons from Enforced Disappearance. However. the

definition of enforced dlrappearance ln the conventlon ls wldety accepted and is

ured by lnternatlonal human rlghts organlzatlons to document !nd invettlSate caJes

of enforced dlsappearance.

5. Enforced dirappearances are conrldered Srave crlmes violatlng several human rights

including the right to llfe. llberty and security of the perron, the prohibition of
SHERIA HOUSE, HARAMBEE AVENUE

P.O. Bor{ol If{olo, NAIROBI, X!.NY^" T8!: +2rl io ru116ln2tl355n7ll911tt 5n1t2t2v)95
EMAIL: ilhJglrhrarlldtltEucJk WEBSITE: t[i!rI!od:@L&,tr

DEPARIMENT OF ,'USTICE
CO,o?EIATM BANr HOUSE, HATLIE SELLASIE AVEIJUEP.O. Bd Ja0r7{xn00, N.hbi'Kdrr IEL: Nri.!6122:11029 na0r31
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8. One

9

1O. The F ate Committee noted that: -

6. Disapp arance has traumatic effect on the victim who is removed from the

prot on of the law, frequently subjected to torture and is in constant fear for

es as well as to their families who are uncertain about the individual's fate

torl ufe

Declar

Rightt.

tntoic
deman

their li

or wh
nevef

Ther0

Varidu

me.

J

and the right to a fair trial. lnternational law including the Univerral

ion of Human Rights, the lnternational Covenant on Civil and Political

nd the lnternational Convention for the Protection of All Persons from

Disappearance categorically condemn enforced disappearances and

accountability for those responsible.

abouts, wondering and waiting sometimes for years for news that may

practt

as been concern.in Kenya about the prevalence of enforced disappearances.

national, regional and international ,organizations have decried the

. However, the lack of-alcountability and the failure to bring the

tors to book have been a major concern in addressing the menace inperpet

Kenya.
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-The lrue of the ertrdudlclal kllllng and enforced dlrappearancet ln Kenya

har been of gave @ncem both pdor to and followlng the prcmulgatlon of
the Conttltutlon of Kenya-,

t:- A preliminary rwlew of the legal framalork in Kenya on enforced disappearancer

revealed that: -

r There l, currently no definition of the term 'enforced disappearance" ln

KenYan lau
. There Ir no national legislation that criminalizel or penalizes enforced

disappearancer.
. There are no effectlve measuret in Place to prevent enforced dlrappearancer

'\ /
12. fu a result. offenders arl currently prosecuted under a range of related offencer

lncluding kidnapping or abductions. fake lmprisonment' torture' and cruel and

inhuman treatment. However. there offencer do not adequately reflect the gravlty

and specific nature of enforced dirappearance which ts a Jeparate and complex

crime.

13. ln order to addrerr these rhortcomingr. several areas of interventlons have been

outlined. Thele are: -

Jru)UL
a) the need for a clear and conclse definition of enforced disappearance in

l(enyan law;

b) the importance of crlminalizlng enforced disappearance with aPProPriate

penaltiei: the need for effectlve meaturet to Prevent enforced

disappearances, ruch as strengthening civilian oversight of the security forces

and ensuring that all allegationl of enforced disaPPearance are promptly and

efectively invertiSate: and

c) The need for mecianisms to invertigate and prorecute cases of enforced

disappearance, as well as to provlde JuPPort and reParationJ to victim' and

their families.

14. The Attorney General of Kenya hal establlshed a Multl-Agenry committee to

revig,p the lawr and policies that Protect PeoPle from extraiudicial killingl and

enforced disappearancer. The Committee includes representative, from the

following keY rtakeholdenr
r Office of the Attomey General and Department of Justice;

r Mlnlstry of lnterior and Coordlnation of Natlonal Govemmentr

&a l.dl
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National Police Service;

lndependent Policing Oversight Authority (IPOA):

Office of the Director of Pubtic Prosecutions (ODPP);

Ketya National Commission on Human RiShtt (KNCHR): and

Judiciary

Multi,Agency Committee is responsible for developing a comprehensive legal

policy framework for the prevention, investigation' and prosecution of

rced disappearances in Kenya. Their goal is to identify any 8aP, in the current

s and policies and to make sure that Kenya',s law, are in line with intemational

dards.

s franpruork is expected to include the following key elements: '
\).

o A dlear and concise definition of enforced disappearance:

. Thg criminalization of enforced disappearance with appropriate Penaltiet;

o Efflctive measuret for the prevention of enforced disappearances:

o M(chanisms for the investiSation and Prosecution of enforced

disbppearances; and

. Vidim tupport and reparation meaiuret.

15.

16.

17. ertablishment of the Multi-Agency Committee is

relsinf the issue of enforced disappearances in Kenya.

rePreiantative will chair the Multi Agency Committee

a Positive tteP towardJ

The AttomeY General or

e

l

18. Mult( -Agency Committee shall:-

a) untertake a thorough analysis and review of relevant pollcies, laws and

adininistrative meaturei for the Protection against enforced disappearance

an! extrajudiclal killings with a vievu to ldentifying gaps and incorporating

th{ crime into the Kenyan legislative framework ln line with international

Stdndards:

b) ldlntify gaps whlch from a legal perspective might hinder the incorporation

of ithe crime of Enforced Disappearance in the natlonal legislation;

c) C{ordinate and collaborate with all relevant stakeholders involved in the

cultody or treatment of any person deprived of libefi:



d) Provlde a plrtform to ldentiff and address common challenges inter alla,

provlding inter-agency technlcal guidance through the development of

standards and tools to Prevent and relpond to caret of extrajudicial killings

and enforced disaPPearancer:

e) To conduct a comparative study with other jurisdiction, that have ln place

leglslationaddressingcrimeofenforceddisappearancewithaviewto
detreloping a legal framework to address the lssue:

f)Draft,..o-,...na.aamendmentstoexi'tinSprovillonlintheleglslation
aiming at mainttreamlng enforced disappearance in the legal framework;

g)Todwelopamatrixoflegislationthatneedsamendmentandpreparethe
relevant legislative drafting instructions;

h) Coordinate policy & advocary initiatives and provide caPacity building and

awareness raisi on the lnternational ,truments on Protection from

Enforced Disapp nce:

i) DeveloP ata administering data on

investiga on of extraJudicial killings.

enforced inhuman or degrading

trea
j) Provi tion process of the

lnternati Persons from Enforced

Disap

The Multi AgencY Com alise its work and give

e offence of enforcedrecommendations incl

disappearance Into Ke
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HAKI ,{,FRICA

1. Mr. Hussein Khalid
2. Mr. Japheth Ogoia

3. Mr. Yusuf M Abubakar

4. Mr. Odhiambo Ojilo

Executive Director
Programmes O

Director

MUIflru

1 Mr. Francis Auma

SEMAUKWELI

1. Mr. Boniface Mwangi - Executive Director

HI,TMAN RIGHTS AGEI{DA

i. Mr. Yusuf Lule - Executive Director
2. lvlr. Mwinyihaji Ali - Public Complaint Response Officer

MTN./PPETC/20231458: PRELIMINARIES

The chairperson called the meeting to order at 10:30 a-m., the proceedings began with prayers by

Hon. Peter Mbogho Shake, M.P.

MIN,/PPETcD023t459: ADOPTION OF AGENDA

1. Prayer
2. Adoption of the Agenda
3. Confirmation of minutes of previous sittings
4. Matters Arising
5. Consideration of Public Petition regarding Funds Spent by National Government

Contrary to the Provisions ol Article 223 of the Constitution-
- Meeting with CEO, Telkom Kenya

6. Consideration of Public Petition Regarding Enactment of Legislation to Criminalize and
Prescribe Penalties for the crime of enforced disappearance'
- Meeting with various human rights orgdnizations (HAKI Africa, MUHURI, IIURA and

Sema Uhweli)
7, Any Other Business
8. Adjoumment

Thereafter, the proposed Agenda ofthe Meeting was adopted to constitute business having been
proposed by Hou. Edith Vethi Nyenze, M.P. and seconded by Hon. Bidu Mohamed Tubi, M.P.

MIN./PPET Cl2O23l46O: CONT'II(ruA--TI ON OF'MINUTES Otr'PREVIOUS SITTING

2

The Agenda was deferred



MIN T D 31461: CONSIDERATION OF PUBLIC PETITION REGARDING
FUNDS SPENT BY NATIONAI GOVER}IMENT
CONTRARY TO TIIE PRO\TSIONS OF ARTICLE 223 OF
TIIE CONSTITUTION

The Telkom Kenya, Mr. Mugo Kibati, appeared before the Committee on 306 October,2023
and s tted as foilows: -

i.)

lv.

ll e Treasury vide a letter dated 19th A'a9xt,2022 hformed the Board Chair of Telkom
t Jam-huri Holdings Limited/Helios had informed the Govemment of Kenya of their
ision to exit Telkom by exercising thet put opinion as provided for in the shareholder

llt Cabinet Secretary, National Treasury requested the chair to convene a board meeting
pass the necessary resolution to facilitate completion ofthe said transaction.

lkom Kenya received a letter ttrat informed the Board of the decision of the Government
Kenya to take over shares that would arise over Jamhuri shareholding.

e Board Telkom responded as follows: -
The Board as it was constituted at the time due to lack of quorum and therefore could
not rrFet.
The Company is still held by Jamhuri Holdings that is, the 60% Jamhuri and
Govemment 40%.
The matter is purely a shareholder matter to mean fimds transferred from one
shareholder to another.
The agreed form of the AG's legal opinion has not been submitted for the Board's
consideration yet it was a firndamental condition preceeded

4

b

c

d

Com eets Concerns

i.) hy Tolkom is exonerating itself from the whole affair of Article 223 of the

ln
co

o
C

e sharoholding agreement. Telkom was not part of the tansactions. The Board was to
e the meeting to conclude the tansactions.

tution
EO responded that matter It was a shareholder matter between the parties that entered

ii.) T dvisory role of the CEO to the Board
EO Asked whether he advised the Board specifically after receiving communication on
t of Helios. The CEO responded that tris role was to represent management on the daily
g ofthe company, however, occasionally, he advises the Board on several matters as and
required.

iii.)M g of the Board of Directors on the said transaction
mmittee inquired whether the CEO was prily to the meeting of the Board about the

n, and the CEO responded that the transfer of shares was undertaken by the
B and not the CEO. It is the discretion of the shareholders to involve/not involve the Board

J

ln meetings but ordinarily, they are shareholder to shareholder meetings.



iv.)The committee inquired why Jamhuri Holdings Limited was still holding on the shares

by Jamhuri Eoldings Limited yet prJment was already made.

The CEO responded tbat the tansaction went ftlsrrgh 3nd shares are yet to be transferred i'e'
Jamhud llsfdings 60%o and GoK 40Yo.

v.) The Committee sought to know the urgetrcy that occasioned transfer of shares and the

attendant transactions and if it was procedural?
The CEO responded that the Board was equally asking itself the same questions' They were

not privy to the said transactions as the management especially the issue of nationalizing a

private company. The matter came to their attention through the conespondence from the

Cabinet Secretary, National Treasury.

vl)The Committee asked the CEO whether he was aware that the contract with Jamhuri
Ilotdings Limited had been rescinded by Cabinet and the current status of sharing.
The CEO responded that, after the new administration ca-e into office, Telkom Kenya Limited
engaged the new Cabinet Secretary of ttre National Treasury who infened that they wanted to

secure a new iavestor to replace Jamhuri Holdings and would need Telkom's support. The

National Treasury has been &iving the process of acquiring a new investor to take Jamhuri

shares. There is no question about the 40% shares publicly owned. The problem is with the

60% privately owned shares by Jamhuri to the new investor.

vii.) The Committee sought to know how the money would be recovered and the CEO

responded that the National Treasury was keen to ensure that fimds that ere tansferred to
Jamhud Holdings must be refunded. He further explained that Jamhud Holdings are still the

shareholders of Telkom's fQol6 5[&gls]ding. ln January, 2023, nominees to the Telkom Board

were re-nominated. Paul Cunnieham was still the CEO of Jamtruri Holdings and Cabinet

Secretary, National Treasury for the Govemment of Kenya- Jamhud Holdings is owned by a

Special-purpose vehicle called Helios based in London and there are many investors in and

outside the country.

viii.) The Committee asked the CEO n what he would recommend to prevent such

occurences in future. The CEO responded that there are so many avenues to address ttre matter

including putting a policy framework in place for nationalisation as there is none at ttre
moment. If there are any reasons for nationalisation, then there should be a policy framework,

a proper policy review ofwhy it should take place and the implications.

MINJPPETCDOZ3I462.. CONSIDERATION OF PTJBLIC PETITION REGARDING
ENACTMENT O['LEGISLATION TO CRn/ff{ALIzF AND
PRESCRIBE PENALTIES FOR THE CRIME OF
ENT'ORCED DI CE

Meeting with various Human Rights Organizations

Submissions bv Mushms for Huilan Riehts (MUIIaRI)

MUHURI appeared before the Committee and submitted as follows -

i.) The organisation had docunented many cases of enforced disappearance and sougbt court

orders for habeas corpus. There were about 12 cases of enforced disappearance in the last

4



years a[d that most ofthe cases were a]leged to be carried out by Anti-Terror Police Unit
LD.

ii.) was need for a legislative framework regarding enforced disappearance to assist the
even through restoration and redress.

Sub nsb um4n tsA da

The tive Director of HLRJA, Mr. Yusuf Lrile, appeared before the Committee and submitted
as fol

A supports the Petitioner's prayers and the need for a legislation to criminalise and
cribe penalties for the crime of enforced disappearance was long overdue but timely

th political goodwill

e govcmment had acknowledged the fwin problem of enforced disappearance and
udicial killings and committed to ratifthg and domesticating the Intemational

onvention for the Protection ofall Persons from Enforced Disappearance endiag all forms
extra judicial execution by security services. Further, amending the National Coroners

ce 4ct,2077 to establish the Coroners General OfEce and a special tribunal for gross
rights violation and enforced disappearances.

view of the commitrnents and the unending crimes against the Kenyan people, the
tion was a beginring ofa natioDal conversation on the issues ofenforced disappearance

d exta judicial killings.

lv ver 50 cases of enforced disappearance and exEa judicial killings were documented by

oru s

since 2016 in Kwale County. HURIA made submissions to Kenya National
tion on Huma Rights (I(NCHR) during a public inquiry on the status of security
oast region and also the Senate Standing Committee on Justice and Legal and

uman Rights Affairs.

e occurrence and impact of the crime of enforced disappearance warants the need for
ent of the said legislation. Further, HURIA had made various observations in its

teractions with the cases of enforced disappearance. In a forum conducted on 176
ctober 2017 to receive and document cases of enforced disappearance and exta judicial
ecutions in Kwale County, families of the victims submined through questionnaires
here about 1l cases of enforced disappearances and 9 killings were reported. After the

ysis, HIIRIA noted as follows -

On many occasions, incidences of extrajudicial killings began as enforced
disappearance hence making the two a twin problem.

) All the victims registered were Muslim men of Digo ethnic origin, 68 per cent of whom
were above the ages of 35 years, 84 per cent were married men with at least two
children and most of the claimants were women either married to the victims or
daughters and sisters left with the bigger responsibility to fend for their families.

) Most of the victims were in informal employment such as bodaboda operation, fish
mongering, fruit vending, teaching in madrassa and faming. 
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d) Most of the killings happen between 7pm and midnight within the area of ukunda

where majority of the victims' bodies were found with bullets.

e) ln the case ofdisappearances, the claimants alleged that a white pro 6r, 
"a1e1a56ainly

used and most of the abductions were carried out duriag the day. Msambweni Sub

county was most affecrcd by the incidences.

The claimants revealed tbat 65 per cent ofthe cases were reported to the police with no

appropriate action taken. Most of the abducted victims were later killed and buried

within a day as per the Muslim tradition thus hinderilg the undertaking of autopsies

which could have revealed more evidence of the crime.

i.) It is almost impossible to investigate and deal with the cases of enforced disappearances

without encapsulating extrajudicial killings. Lr most instances, victims of enforced

disappearances end up dead hence extemely challenging to only legislate on enforced

disappearance without extajudicial killings which was a major problem nationally.

ii.) From the various cases documented by various human rights organisations, there was a

hallmark of torhue. The legislation should refer to the Prevention of Torhue Act to cover

for victims who have been disappeared and later found alive and those found dead. There

was need for a broader definition ofenforced disappearance for the two types of victims.

iii.)In many cases, the perpetrators are security officers who again conduct the investigations.

The responsibility to investigate should not be bestowed on police to build faith that such

6

f)

g) Most of the abduction of victims were done during the day by persons who had fuearms

and handcuffs pointing to the belief that they were law enforcement officers in the

country.

h) The main target of the victims were youtbs between ttre ages of 25 and 35 years who

were alleged to be recruiters ofterrorist organisations while others were reftfnees who

c,rne back from Somalia.

From the observations, HURIA made the following recommendations -

i.) ImFlementation of the recommendations forward by the Civil Society Organisations

(csos) during the senate standing committee on Justice and Legal and Human Rights

Affairs that visited parts of the county'
ii.) The Inspector General of Police be held accountable for the loss of the lives of many

Kenyans since 2008 to date.

iii.)The families of victims fotrnd dead or abducted be compensated for the loss of lives and

atocities they have gone through. Despite the victims Protection Ac! the Victims

Protection Fund (VPF) has not been operationalised.

ubmission

The Executive Director, Mr. Hussein Khalid appeared before the Committee and submitted as

follows -



s will be conclusively investigated. The mandate should be handed over to Independent
licing Oversight Authority (IPOA) to deal with any suspicion ofenforced disappearance

tly, IPOA only deais with National Police Service QrrPS) yet enforced disappearance
security agencies also engage in enforced disappearances. For instance, the Kenya

fence Forces ((DF) were notorious for engaging in enforced disappearance especially
Northem Kenya. The Kenya Wildlife Service (I(WS) were mentioned many times in

eir dealing with suspected poachers and Kenya Forestry Services (KFS) while dealing
th illegal charcoal sellers were equally mentioned.

ere should be transition in application of the legislation. Over 700 cases of enforced
appearance have been documented by IIAKI Africa in the last ten years. The cases
uld bc factored in considering there is no statute of limitation in criminal law hence the

for a provision that will consider cases that happened in the past.

le Article 29 of the Constitution puts the responsibility for protection of life on
overmnent, there is no legislation to ensue the govemment and its agencies are

untable to its people in the event of enforced disappearance and exlrajudicial killings.
enever the suspects are the sarne state agencies, then the accountability is not clear.

abductions in enforced disappearance are made during the day hence ruling out the
ossibility of criminals engaging in the act as criminais have different motivations such as

m and revenge which can be observed if that was the case

ca firrther submitted some of the effects of the absence of the legislation to criminalize
and cribe penalties for the crime of enforced disappearance as follows-

rced disappearances had disrupted the normai lives of many families including the
tatus of marriages. Women victims could not establish whether they were still married to

ir disappeared husbands or not thereby affecting detemrination in legal requirements of
arTlages

ere were children under guardianship because their parents' status was unknown to be
ve or dead there by affecting certain roles played by parents which cannot played by

ans making them to miss out programs such as school bursaries

T"
Succession and property ownership have also been destabilized as properties registered in
the naoe of a disappeared husband camot be managed by the wives due to legal
requirements of the husband's presence. This has led to lose of property in some cases
becausc ofthe absence of the husbands and unclear marital status.

The families of the victims of enforced disappearance cannot pursue legal compensation
because enforced disappearance has not been criminalised.

s slons Sema akweli

B niface Mwangi, Executive Director, Sema Ukweli appeared and submitted as follows-

The Petition was important and timely as the govemment had promised to deal with the
issues of enforced disappearance and extrajudicial killings but the same were still
happening. Therefore, there was need for the legislation to deal with the matter.
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ii.) The legislation on enforced disappearance should not only punish the junior officers who

engage in enforced disappearance but also the senior officers who give the orders for such

engBgemetrts. The entire security service needs to be accountable including National
lntelligence Service (NIS).

iii.)One of the justifications by the police to engage in enforced disappearance of suspected

criminals was that whenever they take suspects to court" they are Dot convicted. There was

need to relook at the Penal Code to find a way of dealing with suspects ofheinous crimes

so that the police do not take the law into their hands.

Committee Concerns

Motivation for enforced disappearance bv the state agencies

The Committee inquired the motivation for the state to engaging in enforced disappearance by the

and how the organisations were mitigating the problem. The witnesses submitted as follows: -

i.) That the incompetence and laxity on the part of the police officers in conducting

investigations had made them to engage in disappearing suspects as they are likely to lose

the cases in court. The tbreshold for proving guilt in some of the cases were very high
hence requiring proper intelligence and investigation for a successfi.rl prosecution. There

was need to equip police and other investigative agencies with necessities for proper

investigations and a forensic laboratory to make investigations easier and quicker.

ii.) AIso, laxity wittri'' flqg judicial system had caused suspects to be freed thus state agencies

resorting to enforced disappearance. The prosecution and judicial system occasionally fail
to sentence suspects brought forth by police even with credible evidence. The judicial

system should be strengthened to prevent gaps where ajudge or prosecutor is bribed to fiee
suspects free. This will ensure that the credible investigations done by the police are

considered by the judicial system timely and swiftly. Further, the citizenry needs to support

ttre process to narrow the gaps by coming forth to tesdry if need be.

iii.)With regards to the efforts by the organisations to mitigate radicalisation and support the

work of the police, the witnesses indicated that the organisations *srs d6ing much

regarding enforced disappearance and its root cause. Further, enforced disappearance

involved not just terror suspects but also other criminal suspects. The organi$fiqns wst.
working with police and other groups to address the issues of radicalisation and criminal
activities. Steps had been taken to stengthen the judiciary and other partners to manage

the situation.

iv.) There were countemarrative programs against radicalisations including action pla"s by the

county government, community engagement and agitation for equipping ofpolice offrcers

with proper tools of work to improve their investigations.

v.) Every person had a right to the judicial process and fair tial hence no justification for
enforced disappearance and extrajudicial killings. The police should not be allowed to take

the law in their hands. The Commiftee could propose a legislation to manage the situation
such that whenever one is accused of certain heinous crimes they are not entitled to bail

8
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until your tial but not morc than seven years.'lhat would ensure the rights of the accused
is respccted as they are presumed innocent until proven guilty.

I t human so nisati

Th EIIIU ttee inquired about legislative proposal by the human rights organizations on the matter
of dilappearatc e. The witnesses indicated that they were willing to submit proposals and

th the Committee to come up with proposals to enact the legislation.

Not tre re orced aranc extra udi llin

mmittee asked why Coast region was notorious for cases of enforced disappearance and
cial killings. The witnesses indicated that due to suspicion of tenorism offenders at the

were
However, the organisations had supported programs for youths to disengage them in

activities.

Th ttee inquired whether the organisations had interacted with cased of disappearances
not ed to security officers. The witnesses indicated that from their analysis of the document

st of the documented cases of enforced disappearances involved the security officers,

reg
cases of enforced disappearance occurred in the region and the Northern Kenya. The
alleged to be the major hubs for radicalisation and violent extremism that led to

and

The

were even taken to court.

u o

the
Th

e way as the victims. The witnesses stated that the

ttee inquired whether the organi5ations were also de
welfare and conduct of police officers

fending the rights of police ofrcers

ually important to be addressed. The definition of enforced disappearance pointed to
lnv t of state agencies. However, there were v,rnor$ programs focusing on security

to build their capacity and training them on human rights approaches. The witnessesa

indicated that they were equal ly addressing cases of police officers who were disappeared
by colleagues including seeking for orders of habeas corpus for a disappeared police officer.

T t462: ADJOI,JRNMENT AND DATE OF ITEXT TING
ng no other business, the Chairperson adjoumed the meeting at I :30 p.m. The next

m will be held on Wednesday, 1't November, 2023 at i 1.00 a.m

Sign:.,.....lt
(CHATRPERSOTg

Date........ ,.:

P

9





Thi nth Parliament

ESOFT

on. Nimrod Mbithuka Mbai, M.P
on. John Walter Owino, M.P.
on. Emest Ogesi Kivai, M.P.
on. Bilu Mohamed Tubi, M.P.
on. Edith Vethi Nyenze, M.P.
on. Peter Mbogho Shake, M.P.

on

.f Second Session

REPI'BLIC OF KENYA

THE NATIONAL ASSEMRI,Y

7 ST ITTING OF TEE P PETITIONS COMMITTE
Y OCTOBER 2023 OMMITTEE ROOM 5 ON FIRST

PARLIAMENT INGS AT Il.OO A.M

Chairperson

ON D
FL

P NT

Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.

S

Janet Jepkemboi Sitienei, M.P.
Joshua Chepyegon Kandie, M.P
Ir4aisori Marwa Kitayama, M.P

@ng.) Bemard Muriuki Nebart, M.P.
Patrick Makau King'ola, M.P.
Caleb Mutiso Mule, M.P.
Suzanne Ndunge Kiamba. M.P.
John Bwire Okano, M.P.
Sloya Clement Logova, M.P.

Vice Chairperson

Principal Clerk Assistant
Senior Clerk Assistant
Clerk Assistant I
Clerk Assistant III
Media Relations Officer
Research Officer III
Protocol Officer
Audio Officer

Chairperson
Deputy Director
Assistant Director

D. Director
Ass. Director
Intem

TA T

Mr. Samuel Kalama
Mr. Atrned Kadhi
Ms. Miriam Modo
Ms. Willis Obiero
Ms. Lilian Mburugu
Mr. Martin Sigei
Ms. Felistus Muia
Ms. Rdrema Koech

Ms. Roselene Odede
Ms. Petronilla Mukaindo
Mr. Pryela Martin
Ms. Clara Amulen
Mr. Kamanda Mucheke
Mr. Sanson Omondi
Ms. Safa ldriss

IN CE

A IONAL COMMISS N HUMAN RIGHTS

D

4

5

6
7

I



MIN./PPETC/20231452t PR,ELIMINARIES

The Chairperson called the meeting to order at I 1.45 a.m. and Hon. Edith Vethi Nyenze, M.P.

said the prayers.

.|PPETCt2023t4S3 ADOPTION OF AGENDA

l. Prayer
2. Adoption of the Agenda
3. Confirmation of minutes of previous sittings
4. Matters Arising
5. Consideration of Public Petition No. 8 of 2023 regarding enactment of legislation to

criminalize and prescribe penalties for the crime of enforced disappearance-
- Meeting with the Kenya National Commission on Human Rights

6. Any Other Business
7. Adjoumment

Thereafter, the proposed Agenda of the Meeting was adopted to constitute business having been

proposed by Hon. Peter Mbogho Shake, M.P. and seconded by Hon. Bidu Mohamed Tubi, M.P.

MIN./PPE o23l4S4: CONT'IRMATION OF MINUTES OF PREVIOUS SITTING

The Agenda was defened

MIN,/PPETC/20231455: CONSIDERATION OF PUBLIC PETITION o. 8 ()F 2023

REGARDING ENACTMENT OF LEGISLATION TO
CRIMINALIZE AND PRESCRIBE PENALTIES FOR TITE
CRIME OF ENT'ORCED DISAPPEARANCF],

Meeting wilh the Chairperson, KNCHR

The Chairperson, KNCFIR Ms. Roselene Odede appeared before the Committee and made the

following submissions-

Introduction

The Commission submitted a more detailed written submission on 3'd October, 2023 which the

Commission continued to rely on. The Petition requesting the National Assembly to enact

legislation to criminalize and prescribe penalties for the crime of enforced disappearance was

welcome and timely as the legal framework in Kenya lacked a precise definition of enforced

disappearance as a distinct criminal offence. The Penal Code (Cap. 63) does not recognize the

crime of enforced disappearance. Rather, it prohibits kidnapping and abduction. Kidnapping or
abduction however do not capture all the complexities involved in enforced disappearances.

Enforced disappearance is indeed a grievous act that violates the whole spectrum of the Bill of
zughts for the victims, their families, and communities. It is a fundamental duty of the State and

every State organ to observe, respect, protect, promote, and fulfil the rights and fundamental

freedoms in the Bill of Rights.
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The ssion further urged the Committee and the House to prioritizes the ratification of the

bindin an nghts instrument conceming enforced disappearance. Notably, Kenya signed the
Conv on 66 February, 2007, but is yet to ratiff it

The ention enjoins all state parties to ensure that enforced disappearance constitutes an
o er its criminal law. It would ensure the prevention of these gruesome accountability
and j for victims when they do occur

The J catio

The P

Inter
the R
6Ut7

and
inve
recent

co
non-

nal Convention for the Protection ofAll Persons from Enforced Disappearance by
lic of Kenya. The Convention was adopted by the General Assembly in its Resolution
2006 and came into force on 23'd December 2010. It is the first universally legally

oner correctly points out, that there is indeed a high trend of enforced disappearances
-judicial killings in the country. The status is confirmed by the past and ongoing
ons and documentation which the Commission has painstakingly carried out over the
S

There various reports by the Commission documenting violation of enforced disappearance
publi on its website. That since 2007, KNCHR has documented over I 800 cases of

al killings and enforced disappearances attributed to the Kenyan Security Forces. Forextraj
exam in the past five years, the Commission handled 592 cases of extrajudicial killings and 82
cases orce d disappearance between 2019 and,2023

Ho the data was not comprehensive owing to the covert nature that these crimes are
d aad the fact that there was no centralised database for these offences (by both State and
actors) and many of these crimes go urueported.

Keny
(K

The
100

ing Shakahola forest horror in which more than 400 bodies were discovered and nearly
ivors rescued was (arguably) connected to the crime enforced disappearance. The
on has established that killings involved various units of our security agencies including

dfense Forces (KDF), National Intelligence Service SrlS), Kenya Wildlife Services
ya Forest Services and various units of the National Police Service including the

(KP
Investigations Directorate, Anti-Terrorism Police Unil (ATPU), Kenya Police Reservists
Administration Police Service (APS), Rapid Deployment Unit (RDU) of the

A tion Police, Border Patrol Unit (BPU) and the General Service Unit (GSU).

The stitution obliges the State to pursue security, in compliance with the law and with utmost
r the rule of law, democracy, human rights and fundamental lieedoms. About 70 States

had r ed to the International Convention for the Protection of All Persons from Enforced
Disa arance while 43 States had signed it. Some of the African countries had ratified the
Con on and taken steps to recognise the criminalised enforced disappearance in their domestic
laws ude Morocco, Benin, Malawi, and the Gambia

C
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The Commission urged the National Assembly to arnend the existing legislation, more specifically

the Penal Code to provide for the following inexhaustive list in line with regional and intemational

standards.

i.) Provide a clear definition of enforced disappearance in criminal law: Such definition should

be aligned to the Intemational Convention for the Protection of AII Persons from Enforced

Disappearance, which considers enforced disappearance to be, "t}te arrest, detention, abduction

or any other form of deprivation of liberty by agents of the State or by persons or groups of
persons acting with the authorization, support or acquiescence of the state, followed by a

iefirsal to acknowledge the deprivation ofliberty or by concealment ofthe fate or whereabouts

of the disappeared person, which place such a person outside the protection of the law"-

ii.) Absolute prohibition of the crime of enforced disappearance: No exceptional circumstances' 
whatsoevir (whether a state of war or a threat of war, intemal political instability, or any other

public emergency) may be invoked as ajustification for enforced disappearance (Article l(2)).

iii.)provide for appropriate penalties which consider the extreme seriousness of enforced

disappearance (Article 7(1 )).

iv.)The right for victims of enforced disappearance to obtain reparation aad prompt, fair and

adequate compensation (Article 24).

v.) Command responsibility: That no order or instruction from any public authority, civilian,

military, or other, may be invoked tojustift an offence ofenforced disappearance (Article 6(2).

vi.)The duty of State authorities to undertake prompt and impartial investigation where there are

reasonable grounds for believing that a person has been subjected to enforced disappearance,

even if there has been no formal complaint (Anicle 12).

vii.) Express protection of vulnerable groups including human rights defenders and those who

work on extrajudicial, joumalists and others who are at risk of the gruesome vice'

viii.) Enforced disappearance as an extmditable offence. Recognition of this in any extradition

treaty (Article 13).

Recosniti on of Crime of enforced disaooearance

Proposals bv KNCHR

i.) The Executive and Legislature to initiate and expedite the ratification of the Intemational

Convention for the Protection of All Persons from Enforced Disappearance.

ii.) parliament to expedite the enactrnent/amendment of legislation to explicitly criminalise

enforced disappearance within the national legal framework.

iii.)National Security Council to expedite the development and implementation of a Nationai

Security Policy that is in compliant with the Constitution and intemational rights instruments.

iv.) Expedite the full operationalization ofthe National coroners Service Act, 2017.

4



v.) To

vi.)

vii.) s

i*)

x.) A

xii.)

xiii.)

xiv.)

xv.)

)x

)
di

dite the full operationalisation of the Prevention of Torture Act, 2017 including
ing rules and regulations under the Act.

the Kenya National Commission on Human fughts Act, 2011 to expressly provide for
th mmission to perform its function as provided under Article 59(2)(d) including unfeftered

to all places of detention whether public or private consistent with its maadate,

dations by treaty bodies to Kenya and international best practices

investigative and prosecutorial capacities (0DPP, NPS) to ensure effective legal

ac against perpetrators of enforced disappearance and extrajudicial killings

tize the protection and support ofhuman rights defenders working on cases ofenforced
earancr and police killings, including collaboration with relevant government agencies.

R ly, Kenya to adopt the Human Rights Defenders Protection Policy

ent to review the Prevention of Torture Act,2017 to enable KNCHR to have direct
s of conducting investigations and forwarding file to ODPP for prosecution without
ng the intermediary approach with DCI or NPS to reduce fear ofreprisal by relatives or

th ctims of such torture and victim apathy in pursuing redress

ate increased adequate budgetary resources to the KNCHR to enhance its capacity to
its work including investigations on enforced disappearances

F

di
operationalisation of the multi-agency team on extrajudicial killings and enforced

earances (as recommended by the Senate) with representation from various govemment

s to enhance coordination and collaboration in addressing enforced disappearance and

human rights violations

pt a holistic govemment approach to offer comprehensive training programs for law
ement officers, focusing on human rights, arrest procedures, and the responsible use of

b

S

c

Attorney General to expedite the operationalisation of the Victims Protection Trust Fund

ations to facilitate compensation for victims and their families.

Kenya National Bureau of Statistics in conjunction with the Kenya National Commission
uman Rights to enhance the collection, collation and reporting ofaccurate official data on

d disappearances in line with the agreed framework.

der tbe findings ald recommendations contained in the Senate Report on the Inquiry
Extrajudicial Killings and Enforced Disappearances in Kenya (October 2021) by the

o

5
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Committee Concerns
i.) The Commiftee inquired into the classification of a disappearance of a person ordered

by a third party and not the state. The Chzirperson mentioned that the Intemational
Convention for the Protection of All Persons from Enforced Disappearance described enforced

disappearance to involve when one is arrested, detained, abducted, or deprived of liberty by

the state or group ofpersons. There were cases where thnd p*ty actors such as gangs engage

in disappearing of persons but the ultimately responsibility for protection of the citizens was

the state. Therefore, the state must be involved either directly or indirectly by commission or

omission regardless of whether the incident was reported or not. However, most cases of
enforced disappearance involved state actors directly.

ii.) The Committee inquired into how the Commission was working with the state in
conducting investigations of enforced disappearance when the state is involved in the

crime. The Commission stated that every act of criminality under investigation were reported

to the police first before investigation is triggered. Further, the state was still responsible in
cases of abduction which do not involve state actors directly such as gang violence since the

state has the capacity to deal with other criminals. The Commission indicated that the

Intemational Convention targeted the state actors in the defrnition of enforced disappearance

since the state holds greater power over citizens. The idea was that the normal crimes can be

dealt with by the penal code but when the state commits the crime, there must be a reparation.

iii.)The Committee also inquired whether there was any motivation for enforced
disappearance conducted by the state. The Commission indicated that in most cases, the

state has engaged in enforced disappearance as a counterterrorism sEategy as it sometimes

disappears individuats believed to be terrorist. Secondly, sometimes enforced disappearance is

just shear criminality where individual state actors use it as a shortcut solution especially when

the police believe an individual is a criminal and they are released.

iv.) The Committee inquired whether there were instances of justified enforced
disappearance. The Commission stated that any justification of enforced disappearance from

human rights perspective was not acceptable. The Commission firrther stated that cases of
enforced disappearaace in the informal settlements had caused the youths to live in fear of
being terminated. Therefore, there was need for due process and the rule of law to be followed.

v.) The Committee inquired whether it was practical to punishing the state for the crime of
enforced disappearance and whether there were any cases state had taken responsibility.
The Commission stated that the crime of enforced disappearance was a well-coordinated
exercise by different state actors and sometimes its always challenging to identifu the actual

criminals. However, there have been cases where the state admitted responsibility, for
example, on t}re case of Lawyer willy Kimani where police officers were convicted. Some

cases were e complex hence the need to ratifr the convention to align the laws ofKenya with
the international standards regarding.

vi.)The Committee sought the opinion of the Commission regarding instances where the
judicial system releases an individual believed to be a criminal by the police hence

justifying enforced disappearance to protect the citizens who are at a risk. The

Commission indicated that the point of weakness was investigations and evidence presented

before court. That there was need for the police to present watertight evidence after a though

investigations for the court to find the suspect guilty. However, there were cases of the police
tampering with the investigations and intentionally compromising the evidence presented

before coud.
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vll. e committee inquired on the relationship between the commission and the state. The
on indicated that as an independent constitutional Commission, they were working

out interference from the executive but also collaborating with the state to achieve its

vlll ith regards to the role ofthe commission other than reporting instances ofenforced
ppearance, the Commission indicated that it was also providing legal representation for
victims of enforced disappearance and their families in court across all regions in the
ty. The Commission was not stopping at reporting findings but aiso following through to
redress for the victims.

ix) Committee inquired whether the problem was lack of a legal framework or political
dwill by the state to deal with enforced disappearance. The Commission indicated that
e the state lacked political good will to address the issues ofenforced disappearance, there
also lack ofproper legislation around the subject especially with regards to clear definition
prescripti on ofpunishment. However, the Commission in its reporting of the issues always
actionabl e recommendations to the relevant authorities

x.) e Committee inquired how the proposed legislation would lead to penalties to the state
rs who have been evading prosecution. The commission stated that while some state
s involved in enforced disappearance had evaded prosecution, even getting such matters
e courts was a vrctory. That there were cases where the courts had issued favourable

ngs to the victims hence the need for continuous strengthening of legislation. Further, the
ssion's investigations always zeroed in on the duty bearers and action was demanded

ac s

PET 12023t456: ANY OTHER BUSINESS

ed Comm ittee Retreat: The Committee deliberated on the proposed retreat in Kiambu
o for consid eration of various pending petiti ons and resolved to hold the retreat from 30th

r,2023 to 3'd November, 2023

MI PET 023t457: ADJOURNMENT AND DATE OF NEXT MEETING

both acts of commission and omission bv the state.

Co ittee Resolution

Sign: ......

e deliberations, the committee resolved to invited other non-govemmental human rights
to provide their opinion on the petition.

being ao other business, the Chairperson adjourned the meeting at 1:00 p.m. The next
g will be held on Tuesday, 31't November, 2023 at 10.00 a.m.
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5. Ms. Patricia Gichane
6. Mr. Martin Sigei
7. Ms. Lilian Mburugu

Legal Counsel II
Research Officer III
Media Relations Officer

MIN./PPETC/2023/9I : PRELIMINARIES

The Chairperson called the nreeting to order at 11.30 a.m. and prayers were said by the Hon

Caleb Mutiso, M.P.

I{IN.IPPETCI2O23I92 ADOPTION OF AGENDA

The Meeting was taken through the Agenda as follows: -

l. Prayer

2. Adoption of the Agerida

3. Confimiation of minutes of Previous Sittings

4. Matters Arising

5. Consideration of Public Petition regarding Access roads for residents of Narok East

Cottstituency

-Meeting with the Petitioner, the Hon. Aramat Lernanken, MP

6. Consideration of Public Petition regalding llard Bosed Solution as a long lerm remedy

lo perennial woter slrorlage in Kenya

-Meeting with the Petitioner, Eng. Victor Okuna

7. Consideration of Public Petition regarding Amentlment to the Kenya InJormation ontl
Comntunicatiotts Act

-Meeting with the Petitioner, Mr. Patlick Kaberia, Executive Director PAWA Africa

8. Consideration of Public Petition regardin g Enactnrent of Legislatiott to criminalize and
prescribe penalties for the crime of enforced tlisappearance

-Meeting with the Petitioner, Dr. Arurette Mbogoh Execr,rtive Director Kituo cha

Sheria Legal Advice Center

9. Any other Business

10. Adjourmrent & Date of Next Meeting

Owing to non-availability of the Petitioners, iteut 5 and 7 rvere dropped off the Agenda.

Thereafter, the Proposed Agenda of the Meeting was adopted to constitute business of the

Meeting having been proposed by the Hon. Bernard Muriuki M.P. and seconded by the [-lon.

Caleb Mule, M.P.
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/2023t93: CONURMATION OF N{INUTIS OF PREVIOUS S]TTINGS

Elevertlr Sitting hcld o:r 22"d N4a'ch zo23 were confirmed as a tr.ue record of the
of the nreeting having been l;r.oposecl by I{on. Maisor.i Kitayama, M.p. and
on. Waltel Owino, M.P

Twelfth Sitti.g held on 13rr'Ap.il 2023 were confirnied as a true r.ecor.d of the
f the rneeti,g ha,ir.rg been ltroposed by l-ion. Walter Owi,o M.p. alrd seconded by

e, M.P

023/94: MATTERS ARISING

f'on-r MIN./PPETC/2023179 of the Eleventh Sitting, the meeting was informed
e Comurittee would meet the stakeholders on the petition regarding
entation of Edu Afya Medical Scheme in public secondary schools on Tuesday
rt1,2023

fronr MIN./PPETC/2023/88 Questio, arose as to whether the petitio,ers were the
of Nyatike as a whole or llte Kadent clau. Owing to the diverse backgrounds and
of the yarious stakeholders, The Members discussed and agreed that,
wlrile the Petitione.s were descendants of the workers of Macalder mines, it
would be irnperative to visit Nyatike area and meet representatives of the Kadem
clan and othe, residents includi,g the Suba and Kuria residents. This would be
done alougside the visit to Nyanza and Westera IDps.

the followi,g stakeholde's would appear before the committee alongside the
othel petitioners:

l.

ii.
i ii.

DCC- office of the Lands Board
Ministry of Lands

National Land Commission

023t95: MEETING WITH ENG VICTOR OKUNA REGARDIN G
WARD BASED SOLUTION AS A LONG-TERM REMEDY TO
PERENNIAL II/ATER SHOR TAGE IN KENYA

En una appeared befole the Commiltee and presented as follows

any Kenyans do not have access to clean and safety water; contrary to section 43
icle l(a) of the Constitution, on economic aud social rights which give every
a light to clean aud safe watel in adequate qr-lantities;

espite being a devolved fi:nction, tbe Cor-urty Government has not cr.eated
uctllre to enable access of water be decentralised to village level;

Il.
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x

That funds for developmetrt expenditule allocaled to coulity governments are insufficient

for development of water related infiastructtu'e;

That the Water Act of 2016 gave regulations on the management and usage of watel'

resources but did not indicate how and u4ren this clean and sal'e watel in adequate

quaDtities will be supplied to the Kenyans;

That the current situation the countr)' is experiencing is as a result of poor policies and

inadequate Iaws that were put forr.i,ard by previous governnreuts on mitigating dloughts

in the country;

That 95Yo of water pans done by county and national government dried long before the

drought because of the seasonal r.ivers;

That lack of clean and safe water has made thousands of schools going cllildren skip

schools contrary to the article 52 (l)a which gives every child a right to free and

compulsory basic education;

That there is an urgent need for the National Government to colne up with long lerut

solution to water shortage that has affected rlillions of Kenyans;

That Kenyans have lost thousands of their aniurals because of lack of water, and during

severe drought, the National Government, and with assistance fi'om private organizations

onty give relief food to affected people while ignoring the animals which are source of
livelihood to millions of Kenyans;

That with the experience fiom the high cost of electricity bills blought forward by among

them, private public partner.ship, tlre cost of water to the poot'Kenyans may triple if water

sector is left to rr.rn on public, private partnel'ship;

xl That the Water Act of 2016 to be amerrded by inselting Ward Based Watel Supply

Regulation between Gr.ound Water and Entry ori land in the PART III of tlte Watel Act

2016, and should clearly state out how this will be achieved, the department that will

execute it as well as the tirneline;

xll That a sum of Kshs. 16.2 B be allocated annually for the Water Fund and the

in.rplenrentation be eff'ected using a r.ron-political route; atid

xlll That the National Covernntettt DLill, Equip and Solalize at least 2 boreholes per u'ard pel'

year in each of the 1450 walds (less 85 wards in Nailobi County and in tnaiot totvtls

which have water and sewetage Iine).

Committee cottcerns

The Cornmittee raised the follorving concerns with legarcls to the presentation by the Petitioner

o) Pra),ers ofthc Petition

4
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expl e expectecl it to be distributed like the NG-CDF ar.rd assigned an anrount in the
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as asked to clatily his proposal on iruplementation of the Ward Wlrter lirnd. He

ra,as concelned olt what the Petitioner rnealrt by tlte non-ini,olvement of
disttibution role yet distlibr"rtion of r.esor.trces was a political process, and wards

ter is a devolved function, the Comrnittee asked the Petitioner witether he was
tlansfer of water from county to National govemment, because the proposal

observed that the Petitioner in his submission had excluded Nairobi County in
e Petition, which was against the principle of inclusivity.

ess of the proposed water body despite the many funds/ bodies under the
of llater, Sanilation and lrrigalion

wondered why he wanted the ploposal irnplemented in a different manner

ed one umbrella body to manage tlie agencies under Water sector.
his proposal was unique because it provides a solution at ward level (grass root

budg

The
politi
are p
the p

'rmrtl

rs in tl

hat W
ng for

lllr
rs of

ical ad istrative units. The petitioner said he lrad no ill will but meant that he wanted
ss do rnenled and not subject to discr:ssjons by tl.re implementing authority

anaS e nl of llte Fund

Noti
advo
caln
The

b

c

e

impl ented tlxough counties in its present fo nat
tloner' sporlded by saying that his interest was for the Water act to be amended to

pro for the mplementation at county level

ropoS d area of coverage

Tlie
the p

ntque
truStr

The
desp
clear prop
He ted th
level

mltt
xlsten e of other Water related bodies. The Petitioner stated that their mandate was not

Tlre mitte

elhe the proposal should be a bill or petition

mrtte
sought clarification on whether the Petitioner would like a Bill be published or

goes way of the petition plesented. The Petitioner responded that the Watet Actthe
be ded to low for the establishment of a Water Fund

Co te ol u tions

(a) ittee to invite the following to give their views on the prayers sought by the

rlet Secretary responsible for Water, Sauitation and Irrigation or.r the proposed
lations and the extent ofnational govetnmeut's role in protecting watel.resources
regard to the proposal;

el Resources ALrthority on the ir.npact of lhe ploposal on watel resources and the
ures necessary to ensure gtound water conservation or sustainable exploitation;
net Sectetary lesponsible lor Ministiy of Environment, Climate Change and
stry and NEMA on the euvironrnental inplications of the proposal; and
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iv.) The views of lhe Council of Governors on the inlplications to coullty goverrlrrents of
the proposal, as regards their function of water service ptovisiou.

*rnvyrp ND6! MEETING WTTH DR. ANNETTE MBOGOH REGAITDING,./
UBLIC PETITION ON ENACTMENT OF LEGISLATION

INALIZE AND PRESCRIBE PENALTIES FOR
HE CRTME OF'ENF'ORCED DISAPP N

Dr. Annete Mbogoli, Executive Director', Kituo cha Sheria appealed befole the Con.rmittee and

presented as follows:

That-

lt

III.

lv

KITUO was the oldest and most experienced llon-governmental and human rights

organization in East, Central and the I-lom of Africa lraving beert established in July 1973

to enhance access tojustice for poor, indigent and marginalized commuuities in Kenya;

the objectives and nrission of the organization as set out in its Constitution are inter alia

to set and shape the national and regional agenda on human righls issues including

enviromrental, economic and socio-cultural lights issues as rvell as tnonitor

implementation by the State of provisions of human and people's lights;

in the execution of its mandate, KITUO has found that the matter of enforced

disappearances and extlajudicial killings has beerr particularly ptotninent and yet

disturbing within our country Kenya. According to statistics froru Missing Voices

compiled from 2007, 1349 persons have been victims ofextrajudicial killings;

256 cases of enforced disappearances have been docunrented. Majority of these cases

have been attributed to the police. Yet, the law, as it is riow, is Iimited to the extent to

which especially enforced disappearances can be prosecuted. The courts have hence been

faced with cl.rallenges in adjudicating such cases;

enforced disappearances which are commonly accompanied by extrajudicial killings,

l.rave tarnished the fabric of law enforcement and the rule of Iaw in tlle country.

Uruesolved extra- judicial killings and enforced disappealances should now be a conceln

to every citizen.

in the year 201 7, duLing the plolonged and conlested geirelal elections, the Human Rights

Watch documented that the police and auned gangs killed nlole tllan 100 people. lt u,as

noted that at least 67 people rvere killed during the fir'st lound of voting rnost of them

either shot or beateu to death by police. ln 2018 alone, Kenyan hunran rights groups

docurnented at least 267 cases of extlajudicial kiltings by police. The Independent

Medico Legal Unit (IMLU), a Nairobi based NGO tlrat works on police accountabilitl,,

docuurented 152 extrajudicial killings by police. Fulther'. she cited soure investigatoLy

repolts by the Kenya National Courmission tbr Human Rights (KNCIlll) inrplicate

secLrrity agencies in cnlblced disappearances, brutality and extrajudicral killings.

6
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tere h been faih-ne and neglect to institute adequate investigatio,s or1 extra-.jlldicial
iltings d er-rfolced disappearances;

of affairs has been exacerbated by the absence ol specific
zing enfolced disappear.ance. The absence of such provisions hence gives

e sta

rlltl la
eway

tenla

legislation

lx

x

'rterl1at
'al law and.equire that enforced disapirea.ance be classified as a crime under

ational criminal law;

Afii , Burkina Faso, Senegal and Tunisia have cr.iminalized enforced disappearance
l their espective count.ies in the case of enforced disappearances, wliile Kenya has only
gned e instnunent but latification is pending;

key el ent of the crime of enforced disappearance in the Inlemational criures Act is
ust be committed in a systematic and widespread fashion. As such, where the
dald set in the International Crimes Act is not fulfilled, perpetrators of the crime
ed disappearance may have no criminal responsibility.

r irradequate investigations aud prosecutiou olenforced clisappearance;
nal instruments .eaffirm the illegal ,a1u.e of e'rforced disappearance under

nt e'racts legislative provisions that will expressly criminalize and prescribe
for the crime ofenforced disappear.ances.

l,i,Ord

t rt
igh
f enfo

t1

edi ction of enforced disappearances from the various offences linked to it is that
disappearance occurs by the hand of tlre State and or its agents and persons of

uthod tion, suppolt and acquiescence of the State. The State also would decline to
cknow dge the deprivation of the liber.ty and or concealment of the fate of the
ts person. A stand-alone law is necessary to adequately cover flris crime.
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use of the word Enforced i,stead of Forced; the petitioner explai.ed that was
i,rplification of law for the citize,r who uses it. The petitioner clarified that the

temational laur to mean disappearing not by thei'own wanting. she agreed that
rafted in simplel terms for ease of understanding simplified for mwanaichi.an be

b mnlg the proposed legislation

stot sudden inte.est in the legislatio, despite being in existence for 50 years, and the
iri r expl ined that the Petition was informed by tlie increased wave of extr.a judicial

quln g a quick remedy. Further, the institution had faced challenges as an NGO within
Justrc systen.r, uraking it difficult to label offences

the i itution did not propose the legislati on during drafting of the 201 0 Con$itr.rtion,
loner xplained that the iriternational inst lurnent liad rror been drafted, it came into
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On why only four (4) African countries in Africa have crinrinalized enforced disappearance, the

Petitioner explair:ed that there was no goodwill in rnost ofthe othel African states.

The Committee was concerned that the petition focused on the Peryetmtor and not victirn.

Comm ittee Resolutions

The Committee resolved to invite the following to give their views on the petition: -

i.) The Attorney General; and

ii.) The Kenya National Commissiou on I{urnan Rights.

MIN PETCl2073l97t ADJOURNMENT AND DA OFTHE NEXT MEETING

There being no other business, the chairpelson adjouraed the meeting at 01:45 p.m. The next

meeting would be held on T.hursday, 20rl'ApliJ

t
Sign:

Date... ... ...

(CHATRPERSON)
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pra rs by Hon. Ernest Kagesi, M.P.

rteen h P a rliament Thi rd Session

REPUBLIC OF KENYA
THE NATIONAL ASSEMBLY

UTES F THE 't9rH SITTING OF THE PUBLIC PETITIONS COM,UITTEE HELD ON
MARCH 27 2024 IN AAEDUSA 2 ROOM IAARINA ENGLISH POINT

MBASA COUNTY AT 02.30 P.M
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Cl2O24l 121: PRELIMINARIES

Chair rson calted the meeting to order at 02:30 p.m. and proceedings began
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MlN./PPETC/20241122:. ADOPTION OFAGENDA

AGENDA

Prayer
Adoption of the Agenda
Confirmation of minutes of previous sittings
Matters Arising
Consideration of Report on Public Petition No.8 of 2023 regarding
Enactment of Legislation to Criminalize and Prescribe Penalties for the Crime
of Enforced Disappearance
Consideration of Report on Public Petition No. 9 of 2023 regarding the State
of Food Security in the Country
Any Other Business
Adjournment

The Agenda was adopted to constitute business having been proposed by Hon. Eng.

Bernard Muriuki, M.P. and seconded by Hon. Cateb Mutiso Mute, M.P.

,'Al N. /PPETC/20 24 I 1 23 : CONFIRMATION OF MINUTES OF PREVIOUS
SITTINGS

The Agenda was deferred.

MtN./PPETC/2024/124:. CONSIDERATION OF REPORT ON PUBLIC
PETITION NO. 8 OF 2023 REGARDING
ENACTMENT OF LEGISLATION TO CRIMINALIZE
AND PRESCRIBE PENALTIES FOR THE CRIME OF
ENFORCED DISAPPEARANCE

The Committee considered the draft report and noted thatthe Attorney Generat of
Kenya had estabtished a Multi-Agency Committee to review the laws and poticies
that protect peopte from extrajudicial kittings and enforced disappearances. Since
the Mutti agency Committee was best ptaced to comprehensivety deat with the
matter, the Committee resotved to summon the Multiagency team to -

i) estabtish when its 6-month timetine expires;
ii)update the Committee on the progress on consideration of the matter; and
iii) estabtish whether the terms of Reference of the Multiagency team are in

tine with the Petit'ioners prayers

Atternativety, the Committee was of the view that it proposes Legistation and
invotves the Multiagency team as stakehotders during the pubtic participation
process.

MtN./PPETC/2024/ 125: CONSIDERATION OF REPORT ON PUBLIC
PETITION NO. 9 OF 2023 REGARDING THE STATE
OF FOOD SECURITY IN THE COUNTRY

The Committee considered the draft report and noted that Kenya does not have a
stand-atone taw on food security and therefore, the petitioner's prayer to amend
the Food Security Act and the estabtishment of a [ega[ framework on food security
is ambiguous and lacks ctarity.
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mittee further noted that the Petitioner's primary concern was that
nd programmes to implement food security have been unsuccessfut, are

t enf eable untess by an Act of Partiament.

eCo mittee advised that the foltowing prayers of the Petitioner in the
bmi d draft be part of the report:

i) t National Assembty compels the executive arm of Government to
roduce a multi-sectoriat/ Disciptinary unit in the presidency to oversee
rmonization and Consolidation of food poticies, programmes and
tiatives to ensure continuous monitoring and assessment of the state of

security in the country to inform timely intervention and mitigation
asures to avoid catastrophic effects of hunger;

Ministry of Agriculture and Livestock devetopment be instructed to
nize a national conference to discuss the issue of Genetica[y Modifiedo

o anism with a view of raising pubtic awareness on the matter since it has
med to cause a lot of pubtic consternation; and

h

f

t

Departmental Committee on Agricutture of the National Assembty re-
tn uces the Food Security Bi[[ for consideration to give the country a
Ie al framework with clear coordination mechanism between the Nationa[
a County government in addressing food and nutritionat insecurity in the

ntry.co

Com ittee woutd consider the Report further and address the concems of the
ition without dismissing the Petition.

P 207411261 ADJOURNMENT AND DATE OF NEXT MEETING

rson adjourned the meeting at 05:00 p.m. The next meeting witl be
ursday 28th March, 2024 at 10:00 a.m.

t

? Sign: ......
(CHAIRPERSON)
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