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NAIROBI
Attn: The Commitiee on Delegated Legislation W yﬁl M
THE MERCHANT SHIPPING (TRAINING & CERTIFICATION) (AME““ MENT) REGULATIONS,

2022

The above matter refers.

Pursuant to the Statutory Instruments Act, 2013, this Ministry hereby submits the
MERCHANT SHIPPING (TRAINING & CERTIFICATION) (AMENDMENT) REGULATIONS, 2022
(enclosed) published as Legal Notice No. 1 on 20" January, 2023 for consideration by
the National Assembly Committee on Delegated Legislation.

In addition to the Regulations, we hereby enclose the Explanatory Memorandum, the
Regulatory Impact Assessment (RIA) and other relevant materials on the Regulations.

Thank you for your continued support. " iy
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Copy to:

Hon. Salim Mvurya, EGH

Cabinet Secretary

Ministry of Mining, Blue Economy & Maritime Affairs
NAIROBI

Hon. Justin B. N. Muturi, EGH
Attorney General

Attorney General Chambers
NAIROBI

Mr. Omingo

Ag. Director General
Kenya Maritime Authority
MOMBASA
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IN EXERCISE of the powers conferred by $38ti ¥ Mp e

Merchant Shipping Act, 2009, the Cabinet Secretary il |

Economy and Maritime Affairs makes the following R M e

THE MERCHANT SHIPPING (TRAINING AND CERTIFICATION)
(AMENDMENT) REGULATIONS, 2022

1. These Regulations may be cited as the Merchant Shipping ~ Citation.
(Training and Certification) (Amendment) Regulations, 2022.

2. The Merchant Shipping (Training and Certification) m
Regulation, 2016, in these Regulations referred to as “the principal 5 ot2016.

Regulations” is amended in regulation 2 by —

(a) deleting the definition of the term “radio duties” and
substituting therefor the following new definition—

“radio duties” includes watchkeeping and technical
maintenance and repairs conducted in accordance with the
Radio Regulations, the Safety Convention and, at the
discretion of the Authority, the relevant recommendations of
the Organization;

(b) deleting the definition of the term “passenger ship” and
substituting therefor the following new definition—

“passenger ship” means a ship as defined in the
International Convention for the Safety of Life at Sea, 1974,

(¢) inserting the following new definitions in their proper

alphabetical sequence —

“Code for Implementation” means the IMO Instruments
Implementation Code (III Code) adopted by the Organization
by resolution A.1070(28);

“IGF Code” means the International Code of safety for
ships using gases or other low-flashpoint fuels, as defined in
regulation I1I-1/2.299 of the Safety Convention;

“Polar Code” means the International Code for Ships
Operating in Polar Waters, as defined in regulation XIV/1.1
of the Safety Convention;

“polar waters” mean Arctic waters or the Antarctic area,
as defined in regulations XIV/1.2 to XIV/1.4 of the Safety
Convention;
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3. Regulation 15 of the principal Regulations is amended —

(a) by renumbering the existing opening paragraph as in sub-
regulation (1);

(b) in sub-regulation (1), by inserting the words “Part VI,
Division D and” immediately before the words “Part VII™:

(c) inserting the following new sub-regulation immediately after
sub-regulation (10) —

(11) Every master and officer shall, for continuing
seagoing service on board ships operating in polar waters,
meet the requirements in sub-regulation (2) and, at intervals
not exceeding five years —

(a) have approved scagoing service on ships operating
in polar waters, performing functions appropriate to
the certificate held, for a period of at least two
months in total during the preceding five years; or

(b) have performed functions considered to be
equivalent to the seagoing service required in
paragraph (a);

(c) pass an approved test; or

(d) successfully complete an approved training course
or courses.

4. The principal Regulations are amended by inserting the
following new Regulation immediately after Regulation 24 —

Periodic audits by the 24A. The Authority shall coordinate the

Shpisaion; relevant entities in the conduct of periodic audits
carried out by the Organization in line with Code for
Implementation.

5. Rcgulation 44 of the principal Regulations is amended in
paragraph (b) by deleting the expression “S1 to 54" and substituting
therefor the expression “51 to 55”.

6. (1) The principal Regulations are amended by deleting
regulation 50 and substituting therefor the following new regulation—

mmam&; 50. (1) This division shall apply to masters,
iy officers, ratings and other personnel serving on board
passenger ships engaged on international voyages.

(2) The Authority shall determine the
applicability of the requirements specified in this
division to personnel serving on passenger ships
engaged on domestic voyages.

7. The principal Regulations are amended by deleting
regulation 51 2nd substituting therefor the following new regulation—
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Trainings for 51. (1) A master, officer, rating or other personnel

mz; serving on board a passenger ship shall have completed
the training and familiarization required by sub-
regulations (3) to (7), in accordance with their capacity,
duties and responsibilities.

(2) A master, officer, rating or other personnel
required to be trained in accordance with sub-
regulations (5) to (7) shall, at intervals not exceeding
five years, undertake the appropriate refresher training
specified in the Code of Seafarers Qualifications, or
provide evidence to the Authority of having achicved
the required standard of competence within the five
years preceding the training in question.

(3) A person serving on board a passenger ship
shall have completed —

(a) the safety familiarization training specified in
section A-VI/1, paragraph 1 of the STCW
Code; and

(b) the passenger ship emergency familiarization
appropriate to their capacity, duties and
responsibilities as specified in section A-V/2,
paragraph 1 of the STCW Code.

(4) Any person providing direct service to
passengers in passenger spaces on board a passenger
ship shall have completed the safety training specified
in section A-V/2, paragraph 2 of the STCW Code.

(5) A master, officer, rating qualified in
accordance with Parts III, IV and VIII of the these
Regulations or any other personnel designated on the
muster list to assist passengers in emergency situations
on board a passenger ship shall have completed the
passenger ship crowd management training as specified
in section A-V/2, paragraph 3 of the STCW Code.

(6) A master, chief engineer officer, chicf mate,
second engineer officer or any person designated on
muster list of having responsibility for the safety of
passengers in emergency situations on board passenger
ships shall have completed the approved training in
crisis management and human behaviour as specified in
section A-V/2, paragraph 4 of the STCW Code.
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(7) A master, chief engineer officer, chief mate,
second engineer officer or any other person assigned
immediate  responsibility  for embarking  and
disembarking passengers, loading, discharging or
securing cargo, or closing hull openings on board ro-ro
passenger ships shall have completed the approved
training in passenger safety, cargo safety and hull
integrity as specified in section A-V/2, paragraph 5 of
the STCW Code.”

8. The principal Regulations are amended by inserting the
following sub-heading immediately before regulation 52—

D- Masters, officers, ratings and other personnel on ships subject
to the IGF Code.

9. The principal Regulations are amended by deleting
regulation 52 and substituting therefor the following new regulation—

Safety training. 52 (1) This division shall apply to master,
officer, rating, and other personnel serving on board
a ship subject to the IGF Code.

(2) The Authority may exempt a seafarer to
whom this Part applies from any of the requirements
under regulation 53 —

(a) in respect of ships of less than five hundred
gross tonnage, except for passenger ship;

(b) if it considers that the size of the ship and
the length or character of its voyage is such
as to render the application of the
requirements of regulation 53 unreasonable
or impracticable,

taking into consideration the safety of people
on board, the ship, property and protection of the
marine environment.

10. The principal Regulations are amended by deleting
Regulation 53 and inserting the following new regulation —

P““"‘“"Y““"'g 53. (1) Prior to being assigned any duty
OF coge P #b¥ett® onboard a ship, a master or seafarer referred to under

regulation 52 shall, in accordance with their capacity,
duties and responsibilities —

(a) complete the mandatory minimum training
required under sub-regulations (2) to (7);
and

(b) receive appropriate familiarization as
specified in regulation 1/14, paragraph 1.5
of the STCW Convention.
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(2) A seafarer, on board a ship, responsible for
designated safety duties in relation to care, use or in
emergency response to the fuel on board ship shall
posses a certificate of proficiency in basic training for
service on ships subject to the IGF Code in
accordance with provisions of section A-V/3,
paragraph 1.1 of the STCW Code.

(3) A seafarer who is qualified and certified
under regulations 48(2) or 49(2) of these Regulations
shall be deemed to have met the requirements
specified in sub-regulation (2).

(4) A master, engineer officer and any
personnel with immediate responsibility for the care
and use of fuels and fuel systems on ship shall hold a
certificate of proficiency in advanced training for
service on ships subject to the IGF Code.

(5) Every candidate for the certificate specified
in sub-regulation (4) shall, while holding the
certificate of proficiency provided under sub-
regulation (2), have completed —

(a) the approved advanced training for service
onboard a ship subject to the IGF Code and
meet the standard of competence specified
in section A-V/3, paragraph 2.1 of the
STCW Code; and

(b) at least one month of approved seagoing
service that includes a minimum of three
bunkering operations onboard a ship:

(6) Notwithstanding the provisions of sub-
regulation (5Xb), two of the three bunkering
operations may be replaced by approved simulator
training on bunkering operations as part of the
training under sub-regulation (5) paragraph (a).

(7) A seafarers who is qualified and certified
under regulation 48(2) of these Regulations shall be
deemed to have met the requirements specified in
sub-regulation (5):

Provided that the seafarer—

(a) meets the bunkering requirements of sub-
regulation (5)b) or has participated in
conducting three cargo operations on board
the liquefied gas tanker; and

(b) has completed sea going service of three
months in the previous five years on
board —
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(i)  aship subject to the IGF Code;

(i) tanker carrying as cargo, fuels
covered by the IGF Code; or

(iii) a ship using gases or low flashpoint
fuel as fuel.

1. The principal Regulations are amended by inserting the
following new sub-heading immediately before regulation 54 —

E- Masters and deck officers on ships operating in polar waters.

12. The principal Regulations are amended by deleting
regulation 54 and substituting therefor the following new regulation —

Application of division. 54. This division shall apply to masters, chief
mates and officers in charge of navigational watch on
ships operating in polar waters.

13. The principal Regulations are amended by deleting
regulation 55 and substituting therefor the following new regulation—

Personncl working on 55 (1) A master, chief mate and officer in
board ships subject to 6w p § .
Polar Code. charge of a navigational watch on ships operating in

polar waters shall hold a certificate of proficiency in
basic training for ships operating in polar waters, as
required by the Polar Code.

(2) Every candidate for the certificate specified
in sub-regulation (1) shall have completed an
approved basic training for ships operating in polar
waters and meet the standard of competence specified
in section A-V/4, paragraph 1, of the STCW Code.

(3) A master and chief mate on a ship operating
in polar waters shall hold a certificate of proficiency
in advanced training for ships operating in polar
waters, as required by the Polar Code.

(4) Every candidate for the certificate specified
in sub-regulation (3) shall —

(a) meet the requirements for certification in
basic training for ships operating in polar
waters;

(b) have at least two months of approved
seagoing service in the deck department, at
management level or while performing
watchkeeping duties at the operational
level, within polar waters or other
equivalent approved seagoing service; and

(c) have completed approved advanced
training for ships operating in polar waters
and meet the standard of competence
specified in section A-V/4, paragraph 2 of
the STCW Code.
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14.1 The principal Regulations are amended by deleting the form
of the certificate of approval set out in the Fourth Schedule and
substituting therefor the following new form—

Certificate number

CERTIFICATE OF APPROVAL TO CONDUCT A COURSE
(Regulation 87)

This is to certify that:

having been assessed and found to comply with the requirements for
approval in terms of the Merchant Shipping (Training and
Certification) Regulations, 2016, is hereby approved to conduct .....
(name of course).......

This approval is valid from.............. (dd-mm-yyyy)........ to
...... (dd-mm-yyyy) ........ and may subject to annual verification
audits be renewed in accordance with the regulations.
_____ SIGN_ ____
_____ NAME______

DIRECTOR-GENERAL

Made on the 15th December, 2022.

SALIM MVURYA,
Cabinet Secretary, Ministry of Mining,
Blue Economy and Maritime Affairs.

PRINTED AND PUBLISHED BY THE GOVERNMENT PRINTER, NAIROBI
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ATTENDANCE SHEET

VIRTUAL MEETING DRAFT STAKEHOLDER COMMENTS FOR MS (TRAINING AND
CERTIFICATION) REGULATIONS HELD ON 14™ SEPTEMBER, 2022

. Stephen owaki- SUK

. Bety makenA- ITF

. Jotham Muthoka munyalo-JKUAT

. Twalib mohammed -TUM

. Kevin ochieng- Kenya Coast polytechnic
. Joseph Wanjala- Kenya Coast polytechnic
. Vitalis Leo -kimarce

. Daniel kairu-BMA

. Nafula Laurreta- KMA

10. Luke Samba- KMA (Chairing)

11. Julius Koech-KMA

12. Eng. Andika-JKUAT

13. Josephine Nthia- KMA

14. Caroline Kioko-KMA
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KENYA MARITIME AUTHORITY
Draft Merchant Shipping Training and Certification (Amendment) Regulations, 2022

TEMPLATE FOR COMMENTS/RECOMMENDATIONS

(Please type or write legibly)

1. PERSONAL DETAILS

Name: JOSPHAT  PANTO OMBEVA.
Job Title: STuoenT  CADET
Organization / Company: | Ty A , AMPK , SUK (e sz)oei_'\ -
Contact (email): P> Josphedipann23@ e il - Com
' J
Telephone: 07439945 243
2. COMMENTS

No. Regulation Comment/ Recommendation ,
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Note: Complete this template and forward a soft copy to the Kenya Maritime Authority via email
(comments.draftlaws@KMA.go.ke)




EXPLANATORY MEMORANDUM TO
THE MERCHANT SHIPPING (TRAINING AND CERTIFICATION)
(AMENDMENT) REGULATIONS, 2022
LEGAL NOTICE NO 1 OF 2022

Name of the statutory instrument

Name of the parent Act

Enacted pursuant to

Name of the Ministry/Department:

Gazetted on

Tabled on

PART I

Merchant Shipping (Training and
Certification) (Amendment) Regulations, 2022

Merchant Shipping Act, 2009

Section 450 of the Merchant Shipping Act,
2009

Ministry of Mining, Blue Economy and
Maritime Affairs

20" January,2023

PART II

1. The Purpose of the Merchant Shipping (Training and Certification)

(Amendment) Regulations, 2022.

The purpose of these Regulations is to provide:

(a) Minimum standards relating to training and certification seafarers in

Kenya.

(b) Requirements and procedures for approval of Training institutions to offer
Maritime Education Training courses in accordance with the requirements
set out in the International Convention on Standards of Training,
Certification and Watchkeeping for Seafarers, 1978.

(c) Procedure for examining and certificating trainees on completion of
approved Maritime Education and Training courses.

(d) Procedure for revalidating of certificates issued to Kenyan seafarers.

() Sets out the pre-requisite requirement for certification of various personnel
to serve onboard different types of ships.

(f) Procedures for mutual recognition of certificates issued by other party
states to IMO in accordance with provisions of the International
Convention on Standards of Training, Certification and Watchkeeping for

Seafarers, 1978.
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(g) Procedures for communicating of national instruments for ratifying the
International Convention on Standards of Training, Certification and
Watchkeeping for Seafarers, 1978 to the IMO Secretary General.

2. The Legislative Context

The process of developing the Merchant Shipping (Training and Certification)
(Amendment) Regulations, 2022, started in the year 2022. The Regulations seek to give
effect to the amendments under the STCW Convention; a Convention ratified by
Kenya.

Merchant Shipping (Training and Certification) (Amendment) Regulations, 2022 is
developed under section 450 of the Merchant Shipping Act, 2009 and the development
was guided by the following considerations:

(a) Provision of a framework for the prescribing minimum standards relating
to training and certification of Seafarers in Kenya; and

(b) Ensuring compliance with the principles of international law.

3. Policy Background.

3.1 What is being done and why
Section 450 of the Merchant Shipping Act, 2009 (MSA) empowers the Minister
to make regulations specifying standards of competence to be attained and other
conditions to be satisfied, subject to such exceptions as may be allowed by or
under the regulations, by officers and other seafarers of any description in order to
be qualified for the purposes of this Regulations in Kenya:

(a) Oversight Role: being the Regulator in the maritime industry, the Kenya
Maritime Authority is mandated to oversee the standards of training and
administer and enforce the provisions of the Merchant Shipping Act, 2009
which empowers the Minister in Section 450 to make regulations to
provide a framework for the prescribing minimum standards relating to
training, certification and watchkeeping for seafarers in Kenya.

(b) Monitoring Role: monitoring the domestication and implementation of
the minimum standards of the International Convention on Standards of
Training, Certification and Watchkeeping, 1978 as amended (STCW
Convention). This ensures that Kenya honours its international obligations
arising from the STCW Convention.
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(c) Advisory Role: advising Government on legislative and other measures
necessary for the implementation of relevant international instruments to
which Kenya is a party to.

In execution of the above mandate, the Kenya Maritime Authority faces the following
challenges:

3.2

(a) Kenyan seafarers not being accorded pertinent rights including to working
onboard international going vessels due to delays in incorporating STCW
amendments into the national laws.

(b) Undertaking of the 5 year STCW independent evaluation audit aimed at
evaluating the country’s compliance with the provisions of STCW
Convention including regular incorporation of STCW amendments into
national laws.

(c) Lack of national laws guiding the training and certification of Kenyan
seafarers for working onboard ships operating in polar regions and ships
using Gases or other low-flash point fuels.

Consolidation

It is on this basis that the Merchant Shipping (Training and Certification) (Amendment)
Regulations, 2022 seeks to provide a framework for the prescribing minimum standards
relating to training, certification and watchkeeping for seafarersin Kenya ensuring
compliance with Kenya’s international obligations.

Some of the salient features of these Regulations include:

1.

The amendments to Regulations 2 provide for the definition of terms taking into
account polar regions and ships using Gases or other low-flash point fuels.

Regulation 15 gives a provision for the revalidation of certificates and the provision
for the training requirements for masters and officers of ships operating in polar
waters.

Regulation 24A provides for periodic audits by the Organization. Mandates the
Authority to coordinate with the relevant entities in the conduct of periodic
audits carried out by the Organization in line with Code for Implementation

Regulation 51 provides for the minimum requirement for training of personnel on
passenger ships.

Regulation 53 provides for training requirements for Personnel working on board
ships subject to IGF code.

Regulation 55 provides for standards for Personnel working on board ships
subject to polar code.
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4. Consultation outcome
The Merchant Shipping (Training and Certification) (Amendment) Regulations, 2022

have taken into account the views of key stakeholders including the Seafarers Union of
Kenya, International Transport Workers’ Federation (ITF), Maritime Wages Council,
Kenya Coast National Polytechnic, Bandari Maritime Academy, Technical University of
Mombasa, KIMARCE, Jomo Kenyatta University of Science and Technology and the
general public.

The outcome of these consultation is herein attached.
5. Guidance

The Kenya Maritime Authority will sensitize stakeholders including Seafarers Union of
Kenya, International Transport Workers’ Federation (ITF), Maritime Wages Council,
Kenya Coast National Polytechnic, Bandari Maritime Academy, Technical University of
Mombasa, KIMARCE, Jomo Kenyatta University of Science and Technology and the
general public, on the provisions of the Merchant Shipping (Training and Certification)
(Amendment) Regulations 2022 to ensure that the minimum standards relating to training,
certification and watchkeeping for seafarers in Kenya and the mechanisms for ensuring
compliance with the Regulations.

6. Impact

6.1 Impact on fundamental rights and freedom
These Regulations do not limit fundamental rights and freedoms as enshrined in the
Constitution.

6.2 Impact on the private sector
Kenyan Seafarers and maritime training institutions will be required to obtain the
minimum standards relating to training, certification and watchkeeping for seafarers
required by the Regulation prior to certification and/or approval.

6.3 Impact on the public sector
The Regulations will ensure compliance with the minimum standards relating to
training, certification and watchkeeping for seafarers in accordance with the
Merchant Shipping Act, Merchant Shipping (Training and Certification) Regulations,
2016, the STCW Convention and the Constitution and shall not occasion any
expenditure of public funds.

6.4 An impact assessment statement
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A regulatory impact assessment report has not been prepared for these Regulations
since, the Regulations—

6.4.1 contains only matters arising under the Merchant Shipping Act, 2009
transposition of the international instrument already ratified by Kenya
which is substantially uniform and complementary with other legislation.

6.4.2 shall not cause any disadvantage to any person by—
(a) decreasing the person’s rights; or
(b) imposing liability on the person, as per section 9 of the Statutory
Instruments Act, 2013.

Monitoring and Review

The Kenya Maritime Authority shall monitor the application of the Merchant Shipping
(Training and Certification) (Amendment) Regulations, 2022 and ensure compliance with
the set IMO standards.

It is important to note that the Regulations shall apply from the commencement date of
these Regulations. In this respect, a review thereof will be done by the Cabinet Secretary
with the approval of Parliament in line with section 450 of the Merchant Shipping Act and
the Statutory Instruments Act.

Contact Person.
The Department in charge of Policy Direction is the State Department for Shipping
and Maritime Affairs
Shadrack Mwadime, EBS, MBS
Principal Secretary
State Department for Shipping and Maritime Affairs
Email: ps@shippingmaritime.go.ke

The Implementing Authority for the Regulations is the Kenya Maritime Authority
John Omingo

Ag. Director General

Kenya Maritime Authority

Email: info@kma.go.ke
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