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CHAIRPERSON'S FOREWORI)

On the 2 I 't of June , 2Ol9 and 2nd July, 20 I 9, the Principal Secretary for the National Treasury
and Planning submitted fourteen (14) statutory instruments relating to the Budget for FY
201912020 for tabling in the National Assembly. They were all tabled on 2l't June, 2019 and

4'h July, 2019 andcommitted to the Committee on Delegated Legislation for consideration.

The Committee held several meetings to undertake the scrutiny. Pursuant to section l6 of the

Statutory Instruments Act,2013, the Committee invited the regulation making authority to a
consultative meeting on 19th and 20th August, 2019 to consider the said statutory instruments
which varied in subject matter, ranging from retirement benefits, insurance, public finance
management, capital markets, excise duty, value added tax etc.

Having examined the various instruments against the Constitution of Kenya, the

Interpretations and General Provisions Act(Cap 2) Laws of Kenya, the Statutory Instruments
Act (No 23 of 2013) and the respective laws pursuant to which they are made, the Committee

approved twelve (12) of the instruments and recommends to the House the annulment of two
(2), for reasons advanced in this Report. These two are the Retirement Benefits
(Occupational Retirement Benefits Schemes) (Amendment) Regulations (Legal Notice
88 of 2019) and the Insurance (Motor Vehicles Third Party Risks) (Certificate of
Insurance) (Amendment) Rules, 2019 (Legal Notice 92 of 2019).

For information purposes, the approved instruments are as follows -
1. The Insurance (Valuation of Technical Provisions for Life Insurance Business)

(Amendment) Guidelines,20l9 (Legal Notice No.82 of 2019);

2. The Insurance (Capital Adequacy) (Amendment) Guidelines, 2019 (Legal Notice No.

83 of2019);

3. The Tax Procedures (Unassembled Motor Vehicles and Trailers) Regulations, 2019
(Legal Notice No. 84 of 2019);

4. The Miscellaneous Fees and Levies (Forms) Regulations,2019 (Legal Notice No.85
of 201 9);

5. The Value Added Tax (Amendment) Regulations,2019 (Legal Notice No. 86 of
20 I e);

6. The Retirement Benefits (Umbrella Retirement Benefits Schemes) (Amendment)

Regulations,2019 (Legal Notice No.87 of 2019);

7. The Retirement Benefits (lndividual Retirement Benefits Schemes) (Amendment)

Regulations,2019 (Legal Notice No.89 of 2019);

8. The Insurance (Policyholders Compensation Fund) (Amendment) Regulations, 2019
(Legal Notice No. 91 of 2019);

9. The Insurance (Amendment) Regulations, 2019 (Legal Notice No. 93 of 2019);

10. The Excise Duty (EGMS) (Amendment) Regulations, 2019 (Legal Notice No. 94 of
20 I 9); and

I l. The Capital Markets (Securities) (Public Offers, Listing and Disclosures)
(Amendment) Regulations, 2019 (Legal Notice No. 95 of 2019);

,
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I wish to most sincerely thank the Speaker and the Office of the Clerk of the National
Assembly for the invaluable support accorded to the Committee in the discharge of its
mandate.

On behalf of the Members of the Select Committee on Delegated Legislation and pursuant to

Standing Order 210 (4), it is my pleasure and duty to present to the House the Committee's

Report on the Consideration of the Retirement Benefits (Occupational Retirement
Benefits Schemes) (Amendment) Regulations (Legal Notice 88 of 2019) and the

Insurance (Motor Vehicles Third Party Risks) (Certificate of Insurance) (Amendment)
Rules, 2019 (Legal Notice 92 of 2019).

HON. GLADYS BOSS SHOLLEI CBS MP

Connittee on Delegated Legislation: Report on the Consideration of Legal Notices 88 and 92 of 2019



I.O PREFACE

1.1. Establishment and Mandate of the Committee

The Select Committee on Delegated Legislation is established pursuant to Standing Order
No. 210 and is mandated to consider statutory instruments submitted to Parliament for
consideration. The Committee is expected to consider in respect of any statutory instrument,
whether it is in accordance with the provisions of the Constitution, the Act pursuant to which
it is made or other relevant written laws.

The Committee is mandated to consider in respect of any statutory instrument, whether it:

a) is in accordance with the provisions of the Constitution, the Act pursuant to
which it is made or other relevant written laws;

b) infringes on fundamental rights and freedoms of the public;
c) contains a matter which in the option of the Committee should more properly be

dealt with in an Act of the Parliament;

d) contains imposition of taxation;

e) directly or indirectly bars the jurisdiction of the court;

0 gives retrospective effect to any of the provision in respect to which the

Constitution does not expressly give any such power;

g) it involves expenditure from the consolidated fund or other public revenues;

h) is defective in its drafting or for any reason form or part of the statutory
instrument calls for any elucidation;

i) appears to make some unusual or unexpected use of the power conferred by the

Constitution or the Act pursuant to which it is made;
j) appears to have had unjustifiable delay in its publication or laying before

Parliament;

k) makes rights, liberties or obligations unduly dependent upon non-renewable

decisions;

l) makes rights, liberties or obligations unduly dependent insufficiently defined

adm inistrative powers;

m) inappropriately delegates legislative powers;

n) imposes a fine, imprisonment or other penalty without express authority having

been provided for in the enabling legislation;
o) appears for any reason to infringe on the rule of law;
p) inadequately subjects the exercise of legislative power to Parliamentary scrutiny;

and

q) accords to any other reason that the Committee considers fit to examine.
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1.2 Committee Membership

Hon. Waihenya Ndirangu, MP
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Tharaka Constituency

Jubilee Partv

Chairperson
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Vice- Chairperson
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MEMBERS
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2.0 CONSIDERATION OF THE INSTRUMENTS

2.1 Retirement Benefits (Occupational Retirement Benefits Schemes)
(Amendment) Regulations, 2019

2.1.1 Introduction

1. The Retirement Benefits (Occupational Retirement Benefits Schemes) (Amendment)

Regulations,2019 were made by the Cabinet Secretary Treasury pursuant to section 55

of the Retirement Benefits Act (No 3 of 1997).

2. The Regulations were published in the Gazette as Legal Notice No 88 of 2019 on the

l3th of June,20l9, received by the Clerk of National Assembly on the 2l't of June,

2019 andtabled before the House on 2l'tJune z}ltr.l

3.

2.1.2 Purpose of the Regulations

The Regulations seek to amend various provisions of the Retirement Benefits
(Occupational Retirement Benefits Schemes) Regulations,2000 (Legal Notice I l9 of
2000) with the following implications -

(i) To expand the requirements of the contents of the Scheme rules to include the
distribution of reserve funds to exiting members where the scheme
maintains a reserve fund;

(ii) While Regulation l9(5)(a)(ii) of the Principal Regulations allows a person who
opts to retire early to access his/her own contribution and fifty per cent (50o/o)

of his employer's contribution and the investment income that has accrued in
respect of those contributions, where he/she is a member of a defined
contribution scheme, the amendment seeks to delete these benefits to a person

opting to retire early;

(iii) To limit a reserve fund where one is created, to a maximum of five per cent of
the total value of the scheme fund.

2.1.3 Summary of the Regulations

The Regulations propose to amend the Principal Regulations, i.e. the Retirement
Benefits (Occupational Retirement Benefits Schemes) Regulations, 2000 (LN
I l912000) by -

(i) inserting the following new paragraph immediately after paragraph (0-
(o) the distribution of reserve funds to exiting members where the scheme

maintains a reserve fund.

(ii) deleting the words "and fifty percent of his employer's contribution and the

investment income that has accrued in respect of those contributions" appearing

in Regulation l9(5)(a)(ii) of the principal Regulations.

lAnnexure l: LN 88 of20t9

4.
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5.

6.

(iii) deleting the word "may" and substituting therefor the word "shall" in paragraph

(6) Regulation 25 of the principal Regulations.

(iv) deleting paragraph (2) of Regulation 33 of the principal Regulations and

substituting therefor the following new proviso-

Provided that-

(i) a scheme shall not create and maintain a reserve fund that exceeds five
percent of the total value of the scheme fund; and

(iil the Authorily may, in writing, require the trustees to adjust the reserve fund to
such levels as it moy determine.

2.1.4 Scrutiny of the Instrument

Pursuant to section l6 of the Act, the Committee held a meeting with the regulation

making authority on 18fr of August, 2019 in Mombasa where the authorify made a

presentation to the Committee on the proposed changes to the Retirement Benefits

(Occupational Retirement Benefits Schemes) Regulations, 2000. The Authority further
informed the Committee that pension sector stakeholders were consulted prior to
amendments to the principal Regulations.

The Committee's attention was drawn to a memorandum addressed to the Committee

dated 6 August, 2Ol9 by Mr. Eliud Ogutu2 who cited various violations of his rights

as a member of the Stanbic Bank Kenya Ltd Staff Retirement Benefits Scheme. He

observed that the amendment will deny him access to investment income accrued from
his own contributions. He also cited lack of public participation by the regulation

making authority.

Members weighed the pros and cons of the impact of the amendment, with some

supporting while others expressing concerns that the amendment will frustrate members

of pension schemes who wish to exit and use their contributions to increase their
incomes or sustain themselves in absence of any other source of income.

2.1.5 Committee Observations

The Committee observed THAT -
(i) the Regulations were submitted to the National Assembly within the statutory

timelines contemplated under section I l(l) of the Statutory Instruments Act having

been published on the l3th of June, 2019, received by the Clerk of National

Assembly on the 2 l't of June , 2Ol9 and tabled on the 2 l't June, 2019;

(ii) the regulation making authority did not demonstrate sufficient public parlicipation
contrary to Articles l0 and ll8 of the Constitution and section 5 and 5,{ of the SI

Act on the Regulations. There was a complaint through a memorandum addressed

to the Clerk of the National Assembly by a member of the public (Mr. Eliud Ogutu,

a lawyer and Member of the Stanbic Kenya Retirement Benefits Scheme) detailing

2 Annexure 2: Letter dated 6'h August. 2019 by Mr. Eliud Ogutu

7

8
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9

lack of public participation and how his rights are adversely affected by the
Regulations.

(iii) the Regulations are likely to impose significant costs on the persons who may to
opt for early retirement or change schemes hence ought to have been accompanied

with a Regulatory Impact Statement within the meaning of Sections 6, 7, and 8 of
the Act which should have been notified in the Gazette and in a newspaper likely to
be read by members of the various occupational retirement benefits schemes under

the Act, as required by section 8(l) of the Statutory Instruments Act.

(iv) contrary to section l3(k) of the Statutory Instruments Act, the Regulations makes

rights, liberties or obligations unduly dependent upon non - reviewable decisions.

(v) contrary to section l3(m) of the Act, the Regulations make rights, liberties or
obligations unduly dependent on insufficiently defined administrative powers as

most decisions would be by the pension fund managers.

2.1.6 Committee Recommendation

Having examined the Retirement Benefits (Occupational Retirement Benefits Schemes)

(Amendment) Regulations against the Constitution of Kenya, the Statutory Instruments

Act (No 23 of 2013), the Retirement Benefits Act (No.3 of 1997 and the Interpretations

and General Provisions Act (Cap 2) Laws of Kenya, the Committee recommends that
the House annuls in entiretv the said statutory instrument for the following reasons

(i) insufficient public participation contrary to Articles 10 and 118 of the
Constitution and section 5 and 5A of the SI Act.

(ii) the Regulations were not accompanied with a Regulatory Impact Statement
within the meaning of Sections 6, 7, and 8 of the Act which should have been

notilied in the Gozette and in a newspaper likely to be read by members of the
various occupational retirement benefits schemes under the Act, as required
by section 8(l) of the Statutory Instruments Act.

(iii) contrary to section l3(k) of the Statutory Instruments Act, the Regulations
makes rights, liberties or obligations unduly dependent upon non - reviewable
decisions.

(iv) contrary to section 13(m) of the Act, the Regulations make rights, liberties or
obligations unduly dependent on insufficiently defined administrative powers
as most decisions would be by the pension fund managers.

Committee on Delegated Legislation: Report on the Consideration of Legal Notices 88 and 92 of 20 l9



2.2 Insurance (Motor Vehicles Third Party Risks) (Certificate of Insurance)
(Amendment) Rules, 2019

2.2.1 Introduction

10. The Insurance (Motor Vehicles Third Party Risks) (Certificate of Insurance)

(Amendment) Rules,20l9 were made by the Cabinet Secretary, National Treasury
pursuant to section l8 of the Insurance (Motor Vehicles Third Party Risks) Act.

11. The Regulations were published in the Gazette as Legal Notice No 92 of 2019 on the

l3th of June,2019, received by the Clerk of National Assembly on the 2l't of June,

2019 and tabled before the House on 2l't June 20193, being within the statutory

timelines contemplated under section I I ( I ) of the Statutory Instruments Act.

2.2.2 Purpose of the Regulations

12. The Regulations seek to amend Rule 3 (l) (a) of the Insurance (Motor Vehicles Third
Party Risks) (Certificate of Insurance) Rules, 1999 (L.N. l0 of 1999) which provides

for insurance of a motor vehicle used by fare paying passengers such as matatus, buses,

taxis, private and public hire and self-drive vehicles. Rule no.3(l) (d) provides for
insurance of motor-cycles and motorized three wheeled used for social, domestic and

leisure purposes.

13. Currently, motor vehicles (boda boda) and three-wheelers (tuk tuks) are the preferred

mode of transport especially for low-income citizens. There has been a high rate of
accidents occasioned by boda bodas leaving the injured fare-paying passengers with no

recourse or access to medical services. The proposed amendment is, therefore,

intended to entrench in the law the requirement for insurance in respect of boda-boda

and tuk-tuk operators with a view to ensuring compliance and that all passengers, being

this parties, are covered in the event ofan accident.

14. The implication is that all motorcycles and three-wheelers ferrying fare-paying
passengers will be obligated to take out an insurance cover before they can ferry
passengers.

2.2.3 Scrutiny of the Instrument

15. Pursuant to section 16 of the SI Act,2013, the Committee held a meeting with the

regulation making authority on lgth of August,20l9 where the National Treasury and

Planning alongside the Insurance Regulatory Authority (lRA) informed the Committee
that it undertook public participation which included formation of a taskforce consisting

of members of staff of IRA, Association of Kenya Insurers and National Transport and

Safety Authority. The mandate of the taskforce was to find out the risks involved in
emerging motorcycle (bodo-boda) and three-wheeler (tuk-tuk) business and the possible

ways of mitigating the risks.

16. Other stakeholders that were consulted included the National Boda-Boda Association

of Kenya, Competition Authority of Kenya, the County Government of Kiambu, the

3 Annexure 3: LN 92 of2019
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Kenya Revenue Authority, the Motorcycles Assemblers Association, the Traffic Police,

the National Hospital Insurance Fund and the National Social Security Fund.

2.2.4 Committee Observations

17. The Committee made the following observations -
(i) Statutory Timelines - Section l1 of the SI Act

The Regulations were submiued to the National Assembly within the statutory timeline

contemplated under section I l(l) of the Statutory Instruments Act (hereinafter referred

to as the Act) having been published on the l3th of June,20l9, received by the Clerk of
National Assembly on the 2l't of June,2019 and tabled on the 2l't June, 2019;

(ii) Consultation / Public participation - Section 5 of the SI Act

The Regulations contravene Articles l0 and I l8 of the Constitution and sections 5, 5,{,
of the Statutory Instruments Act which require that the regulation-making authority
conducts public participation and sufficient consultation with the stakeholders and

persons likely to be affbcted by the Regulations.

The Report on stakeholders' submissions was not exhaustive thereby demonstrating

that the public participation undertaken was insufficient.

(iii)Regulatory Impact Statement - Sections 6,,7 & 8 of the SI Act

Sections 6,7, and 8 of the Act requires the regulatory-making authority to carry out a

regulatory impact assessment and submit to Parliament a Regulatory Impact Statement

if the proposed regulation has significant cost or impact to the community or a sect of
the community.

The regulation making authority was not required to present a Regulatory Impact

Assessment.

2.2.5 Committee Recommendation

18. Having examined the Insurance (Motor Vehicles Third Party Risks) (Certificate of
Insurance) (Amendment) Rules, 2019 (Legal Notice 92 of 2019) against the

Constitution of Kenya, the Interpretations and General Provisions Act (Cap 2) Laws of
Kenya, the Insurance (Motor Vehicles Third Party Risks) Act (Cap 405) Laws of
Kenya and the Statutory Instruments Act (No 23 of 2013), the Committee recommends

that the House annuls in entiretv the said statutory instrument for failing to
demonstrate that sufficient public participation was undertaken, contrary to Articles l0
and I 18 of the Constitution and sections 5, 5A and the Schedule to the Statutory

Instruments Act.

aCommittee on Delegated Legislation: Report on the Consideration of Legal Notices 88 and 92 of 20 l9



3.0 COMMITTEE RECOMMENDATION4

19. Pursuant to Standing Order 210 (4) (b) and section l5 (l) of the Statutory Instruments
Act and having examined the Retirement Benefits (Occupational Retirement
Benefits Schemes) (Amendment) Regulations (Legal Notice 88 of 2019) and the
Insurance (Motor Vehicles Third Party Risks) (Certificate of Insurance)
(Amendment) Rules, 2019 (Legal Notice 92 of 2019) against the Constitution of
Kenya, the Interpretations and General Provisions Act (Cap 2) Laws of Kenya, the
Statutory Instruments Act (No 23 of 2013) and the respective laws pursuant to which
they are made, the Committee recommends that the House annuls in entiretv the
said statutory instruments.

nate.....o-l-( . r*..[aa t 1Signed.

HON. GLADYS BOSS SHOLLEI CBS MP

(cHATRPERSOTg

o Annexure 4 - Committee Minutes
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Report on the consideration of the Insurance (Motof vehicles Third Party

ni.f.s) (Certificate of Insurance) (AmendmelQ Rules, 2019 (Legal Notice No'
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Schemes) (Amendment) Regulations, 2019 (Legal Notice No. 88 of 2019)
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MINUTES OF THE 44TH SITTING OF THE COMMITTEE ON DELEGATED

LEGISLATION HELD ON TUESDAY, 24rH SEPTEMBER, 2019 AT 11.30 A.M. IN
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MIN.NO.A[A/CDL/20191245 PRAYERANDRELIMINARIES

The meeting commenced at I 1.45 a.m. with the Prayer.

MIN.NO. INNCDLI2OI9I246 ADOPTION OF THE AGENDA

The agenda was unanimously adopted without amendment.

MIN.NO. /NA/CDL/20I91247 CONFIRMATION OF MINUTES OF THE
PREVIOUS SITTING

Confirmation of Minutes of the 43'd sitting was deferred to the next meeting.

MIN.NO. AIA/CDL/20191248 CONSIDERATION OF THE RETIREMENT
BENEFITS (OCCUPATIONAL RETIREMENT
BENEFITS SCHEMES) (AMENDMENT)
REGULATIONS, 2OI9 - LEGAL NOTICE NO. 88

oF 2019

The Committee was informed the Retirement Benefits (Occupational Retirement Benefits

Schemes) (Amendment) Regulations,20lg are made by the Cabinet Secretary Treasury

pursuant to section 55 of the Retirement Benefits Act (No 3 of 1997).

The Regulations were published in the Gazette as Legal Notice No 88 of 2019 on the 13th of

June,20l9, received by the Clerk of National Assembly on the 2l't of June,20l9 and tabled

before the House on 2 I 
't June 20 I 9.

The Regulations seek to amend various provisions of the Retirement Benefits (Occupational

Retirement Benefits Schemes) (Amendment) Regulations, 2019 with the following

implications-

(i) To expand the requirements of the contents of the Scheme rules to include the

distribution of reserve funds to exiting members where the scheme maintains a

reserve fund;

(ii) While Regulation 19(5)(a)(ii) of the Principal Regulations allows a person who opts to

retire early to access his own contribution and fifty per cent (50yo) of his employer's

contribution and the investment income that has accrued in respect of those

contributions, where he is a member of a defined contribution scheme, the amendment

seeks to delete this benefits to a person opting to retire early.

(iii) While it is currently discretionary, the proposed amendments seek to make it mandatory

that scheme rules shall provide for the payment of retirement benefit by way of an

income draw down, as an alternative or in addition to the purchase of annuity for

members at retirement age:

(iv) To limit a reserve fund where one is created, to a maximum of five per cent of the

total value of the scheme fund.

Pursuant to section 16 of the Act, the Committee met the regulation making authority on the

l8th of August, 2019 in Mombasa in which the Committee raised the issue of public

participation in light of the complaints received from the public in respect to the Regulations.
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The regulatory body informed the committee that it held consultations with various

organisations including with retirees who appear to be currently suffering for having accessed

their benefits earlY.

Committee Observations

The Committee observed THAT -
(i) the Regulations were submitted to the National Assembly within the statutory timelines

contemplated under section 11(l) of the Statutory Instruments Act having been published

on the L3s of June ,z}7g,received by the Clerk of National Assembly on the 21't of June,

2019 and tabled on the 2l't June, 2019-

(ii) the regulation making authority did not demonstrate sufficient public participation on the

Regulations. There were complaints through memorandum addressed to the Clerk of the

National Assembly of a member of the public (Mr. Eliud Ogutu, a lawyer and Member

of the Stanbic Kenya Retirement Benefits Scheme) detailing lack of public participation

and how his rights are adversely affected by the Regulations.

(iii) the Regulations are likely to impose significant costs on the persons who may to opt for

early retirement or change schemes hence ought to have been accompanied with a

Regulatory Impact Statement within the meaning of Sections 6,7, and 8 of the Act which

should have been notified in the Gazette and in a newspaper likely to be read by members

of the various occupational retirement benehts schemes under the Act, as required by

section 8(l) of the Statutory Instruments Act.

(iv) contrary to section l3(k) of the Statutory Instruments Act, the Regulations makes rights,

liberties or obligations unduly dependent upon non - reviewable decisions.

contrary to section l3(m) of the Act, the Regulations make rights, liberties or obligations

unduly dependent on insuffrciently defined administrative powers as most decisions

would be by the pension fund managers.

(v)

Committee Resolution

The Committee having scrutinized the Retirement Benefits (Occupational Retirement Benefits

Schemes) (Amendment) Regulations, the Committee resolved to annul in entirety the said

Regulations for the following reasons -
(i) insufficient public participation contrary to Articles 10 and ll8 of the Constitution and

section 5 and 5A of the SI Act.

(ii) the Regulations were not accompanied with a Regulatory Impact Statement within the

meaning of Sections 6,7, and 8 of the Act which should have been notified in the Gazette

and in a newspaper likely to be read by members of the various occupational retirement

benefits schemes under the Act, as required by section 8(1) of the Statutory Instruments

Act.

(iii)contrary to section 13(k) of the Statutory Instruments Act, the Regulations makes rights,

liberties or obligations unduly dependent upon non - reviewable decisions.
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(iv) contrary to section 13(m) of the Act, the Regulations make rights, liberties or obligations

unduly dependent on insufficiently defined administrative powers as most decisions

would be by the pension fund managers.

The decision to annul the Regulations was proposed by Hon. (Dr.) Wilberforce Oundo, MP,

and seconded by Hon. Gideon Mulyungi, MP.

MIN.NO. /NA/CDL/20191249 CONSIDERATION OF THE RETIREMENT
BENEFITS (UMBRELLA RETIREMENT
BENEFITS SCHEMES) (AMENDMENT)
REGULATIONS, 2019 - LEGAL NOTICE NO. 87

oF 2019

The Committee was informed the Retirement Benefits (Umbrella Retirement Benefits

Schemes) (Amendment) Regulations,20lg are made by the Cabinet Secretary Treasury

pursuant to section 55 of Retirement Benefits Act, 1997 .

The Regulations were published in the Gazette as Legal Notice No 87 of 2019 on the l3th of

June, 2019, received by the Clerk of National Assembly on the 2l't of June, 2019 and tabled

before the House on 2l'tJune 2019, being within the statutory timelines contemplated under

section l1(l) of the Statutory Instruments Act.

The amendments are intended to allow contributions for post-retirement medical funds under

the Umbrella Retirement Benefits Scheme. This implies that members of the Umbrella Benefits

Schemes may make additional voluntary contributions to the umbrella scheme and on

retirement transfer l0%o of the accrued retirement benefits prior to commutation to a medical

provider.

Committee Observations

The Committee observed THAT -
l) the Regulations were submitted to the National Assembly within the statutory timeline

contemplated under section ll(l) of the Statutory [nstruments Act (No 23 of 2013);

having been published on the 13s of June, 2019, received by the Clerk of National

Assembly on the 2l't of June ,2019 and tabled on the 2l't June, 2019.

2) pursuant to section 16 of the Act, the Committee met the regulation making authority

on the 18th of August, 2019 in Mombasa.

3) annexed to the Regulations is a copy of an explanatory memorandum indicating that

the Authority exposed the changes to the pension sector stakeholders prior to seeking

the amendment in the regulations. The regulation making authority therefore

demonstrated suffici ent pub I i c parti c ipation.

4) the Regulations do not require a Regulatory Impact Statement within the meaning of

Sections 6,7,and 8 of the Act since they are intended to create harmony withinthe

individual, Occupational and Umbrella Benefits Schemes Regulations which will not

impose significant costs on the community or a part of the community.
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5) the Regulations are beneficial to retirees due to the medical challenges faced by retirees

when they retire. The Committee also noted that the Scheme is voluntary.

Committee Resolution

Having scrutinized the Retirement Benefits (Umbrella Retirement Benefits Schemes)

(Amendment) Regulations, 2019, the Committee satisfied itself that the said statutory

instrument is in accord with the Constitution of Kenya, the Statutory Instruments Act (No 23

of 2013) and the Retirement Benefits Act (No.3 of 1997), the lnterpretations and General

provisions Act (Cap 2) Laws of Kenya pursuant to which it is made and therefore approved

it.

The decision to approve the Regulations was proposed by Hon. (Dr.) Wilberforce Oundo, MP

and seconded by Hon. Kassait Kamket, MP.

MIN.NO. /NA/CDL/2OILI25O CONSIDERATION OF THE RETIREMENT

BENEFITS (INDIVIDUAL RETIREMENT

BENEFITS SCHEMES (AMENDMENT)

REGULATIONS, 2OI9 . LEGAL NOTICE NO. 89

oF 2019

The committee was informed that Retirement Benefits (Individual Retirement Benefits

Schemes (Amendment) Regulations, 2019 are made by the Cabinet Secretary Treasury

pursuant to section 55 of Retirement Benefits Act, 1997 '

The Regulations were published in the Gazette as Legal Notice No 89 of 2019 on the l3th of

June, 2019, received by the Clerk of National Assembly on the 21't of June, 2019 and tabled

before the House on 2l'tJune 2019, being within the statutory timelines contemplated under

section 1l(l) of the Statutory Instruments Act.

The Regulations are intended to make provision for creation of reserve funds in defined

contribution schemes. The rules of the scheme do not make provisions for distribution of the

reserve fund funds at the end of the financial year or when members are exiting the scheme.

The allocation of such benefits has remained subjective and sometimes members exit without

a consideration of the reserve fund entitlement. It is on that basis that the amendment is

proposing that schemes that create reserves to make provision in the scheme rules for

distribution of such reserves to exiting members'

Committee Observations

The Committee observed THAT -
(l) the Regulations were submitted to the National Assembly within the statutory timeline

contemplated under section ll(l) of the Statutory Instruments Act (No 23 of 2013);

having been published on the 13th of June, 2}lg, received by the Clerk of National

Assembly on the 2l't of June ,2019 and tabled on the 2l't June, 2019.

(2) the Regulations are archaic given that they exceed ten years contrary to section 22 (2) of

the Statutory Instruments Act, 2013. The Authority however responded that the Office
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of the Attorney General advised that the said section of the SI Act affects instruments

published after commencement of the Act.

(3) that the regulating making authority conducted sufficient public participation as

demonstrated by the accompanying explanatory memorandum in accordance with

section 5 of the SI Act and Articles 10 and 118 of the Constitution. Pension sector

stakeholders were consulted.

(4) the Regulations do not require a Regulatory Impact Statement within the meaning of

Sections 6, 7, and 8 of the Act since they are intended to amend section 7 of the

Retirement Benefits (lndividual Retirement Benefits Schemes) Regulations, 2019 which

will not impose significant costs on the community or a part of the community.

Committee Resolution

Having scrutinized the (Individual Retirement Benefits Schemes (Amendment)

Regulationsr 20lg, the Committee satisfied itself that the said statutory instrument is in accord

with the Constitution of Kenya, the Statutory Instruments Act (No 23 of 2013) and the

Retirement Benefits Act (No.3 of 1997), the lnterpretations and General Provisions Act (Cap

2) Laws of Kenya pursuant to which it is made and therefore approved it.

The approval was proposed by Hon. Alice Wahome, MP, and seconded by Hon' (Dr.)

Wilberforce Oundo, MP

MIN.NO. AIA/CDL/2OIDI}1I CONSIDERATION OF THE TAX PROCEDURES

(UNASSEMBLED MOTOR VEHICLES AND

TRAILERS) REGULATIONS, 2019 - LEGAL
NOTICE NO.84 OF 2019

The Committee was informed that the Tax Procedures (Unassembled Motor Vehicles and

Trailers) Regulations, 2019 are made by the Cabinet Secretary Treasury pursuant to section

112 of the Tax Procedures Act, 2015.

The Regulations were published in the Gazette as Legal Notice No 84 of 2019 on the lTth of

June,20l9, received by the Clerk of National Assembly on the 2l't of June, 2019 and tabled

before the House on 2ltt June 2019, being within the statutory timelines contemplated under

section I l(l) of the Statutory Instruments Act.

The Regulations seek to provide a new legal framework for importation of knocked-down kits

for assembling of motor vehicles and trailers under the new tax legislation'

The Regulations seek to consolidate the Customs and Excise (Unassembled Motor Vehicles)

Regulations, 1993 and Customs and Excise (Restricted Imports) (Commercial Trailers)

(Order), 2002 to provide three levels of the knocked down kits and repeals the previous

Regulations.

The Regulations update the Customs and Excise (Unassembled Motor Vehicles) Regulations,

1993 and Customs and Excise (Restricted Imports) (Commercial Trailers) (Order), 2002 and

issue it under the current Tax Procedures Act, 2015.
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pursuant to sectionl6 of the Act, the Committee met the regulation -making authority and the

Kenya Revenue Authority on the 20th of August,20l9 in Mombasa.

Committee Observations

The Committee observed THAT -
l) the Regulations were submitted to the National Assembly within the statutory timeline

contemplated under section 1l(l) of the Statutory Instruments Act (hereinafter referred

to as the Act) having been published on the lTth of June,2}lg,received by the Clerk of

National Assembly on the 2l't of June,20lg and tabled on the 21't June, 2019.

Z) on public participation, the regulation making authority held a meeting with the

automotive stakeholders at State House Mombasa in January,2019 in which matters

pertaining to the revamping of the motor vehicle assembly in Kenya were discussed'

3) the Regulations will streamline the motor vehicle assembly industry by providing a legal

framework for importation of knocked down kits by authorized importers and

assemblers to support development of the automotive which will not impose significant

costs on the community or a part of the community hence a Regulatory Impact Statement

is not required.

Committee Resolution

Having scrutinized the Tax Procedures (Unassembled Motor Vehicles and Trailers)

Regulations, 2019, the Committee satisfied itself that the said statutory instrument is in accord

with the Constitution of Kenya, the Statutory Instruments Act Q'lo 23 of 2013) and the Tax

Procedures Act,20l5, the Interpretations and General Provisions Act(Cap 2) Laws of Kenya

pursuant to which it is made and therefore approved it'

The approval was proposed by Hon. (Dr.) Wilberforce Oundo, MP, and seconded by Hon'

Patrick Mariru, MP.

MrN.NO. /NA/CDL/2019 1252 CONSIDERATION OF THE MISCELLANEOUS

FEES AND LEVIES (FORMS) REGULATIONS

2OI9 - LEGAL NOTICE NO. 85 OF 2019

The Committee was informed that the Miscellaneous Fees and Levies (Forms) Regulations,

2019 aremade by the Cabinet Secretary Treasury pursuant to section 12 of the Miscellaneous

Fees and Levies Act, No.29 of 2016.

The Regulations were published in the Gazette as Legal Notice No 85 of 2019 on the 17th of

June, 2019, received by the Clerk of National Assembly on the 2l't of June, 2019 and tabled

before the House on 2r't June 2019, being within the statutory timelines contemplated under

section I l(1) of the Statutory Instruments Act'

The Regulations seek to prescribe the Form which is a requirement under the Act for an

importer to complete for all goods imported into the country for home use'

The Committee conferred with the regulation making authority on 20th of August, 2019

pursuant to sectionl6 of the SI Act.
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Committee Observations

The Committee observed THAT -
l) the Regulations were submitted to the National Assembly within the statutory timeline

contemplated under section I I ( I ) of the Statutory Instruments Act (hereinafter referred

to as the Act) having been published on the lTth of June,z}lg,received by the Clerk of
National Assembly on the 2l't of June ,2019 and tabled on the 2l't June, 2019;

2) the Regulations arose out of stakeholder views during various budget sensitizations

indicating the need to have Import Declaration Form prescribed and anchored in the

Miscellaneous Fess and Levies Act, 2016 which imposes the import declaration fee; and

3) the Regulations do not require a Regulatory Impact Statement within the meaning of
Sections 6,7 , and 8 of the Act since they are prescribing the form which is a requirement

under the Act which will not impose significant costs on the community or a part of the

community.

Committee Resolution

Having scrutinized the Miscellaneous Fees and Levies (Forms) Regulations 2019, the

Committee satisfied itself that the said statutory instrument is in accord with the Constitution

of Kenya, the Statutory Instruments Act (No 23 of 2013) and the Miscellaneous Fees and

Levies Act, No.29 of 2016, the Interpretations and General Provisions Act (Cap 2) Laws of
Kenya pursuant to which it is made and therefore approved it.

The approval was proposed by Hon. (Dr.) Wilberforce Oundo, MP and seconded by Hon.

Kassait Kamket, MP.

MIN.NO. /NA/CDL/20191253 CONSIDERATION OF THE INSURANCE
VALUATION OF TECHNICAL PROVISIONS

FOR LIFE INSURANCE BUSINESS)

(AMENDMENT) GUIDELINES, 2019 - LEGAL
NOTICE NO. 82 OF 2019

The Committee was informed that the Insurance Valuation of Technical Provisions for Life

Insurance Business) (Amendment) Guidelines, 2019 are made by Insurance Regulatory

Authority pursuant to section 3,A. (l) (g) of the Insurance Act.

The Regulations were published in the Gazetle as Legal Notice No. 82 of 2019 on the 6th of
June,20l9, received by the Clerk of National Assembly on the 2l't of June,2019 and tabled

before the House on 2l'tJune 2019, being within the statutory timelines contemplated under

section I l(l) of the Statutory Instruments Act.

The Regulations propose to amend Legal Notice No.38 of 2017 on valuation of technical

provisions for life insurance business to review the capital charge and risk margin on interest

rate in order to align it with the outcome of the study conducted by the Authority following a

request by the Actuarial Society of Kenya. This was based on the effect the risk margins and

the capital charge had on the market.
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The Committee confened with the regulation making authority on 20th of August, 2019

pursuant to sectionl6 of the SI Act.

Committee Observations

The Committee observed THAT -
1) the Regulations were submitted to the National Assembly within the statutory timeline

contemplated under section ll(1) of the Statutory Instruments Act (No 23 of 2013);

having been published on the 6ft of June, 2019, received by the Clerk of National

Assembly on the 21't of June,2olg and tabled on the 21',tJune, 2019; and

2) on public participation, the regulatory body presented to the committee a study report

by The Actuarial Society of Kenya (TASK) through the Association of Kenya Insurers

(AKI). The Authority also held a meeting with the Actuarial Society of Kenya Council

Members on 30th November 2018 to discuss the said report.

The Authority also conducted an independent study to determine whether the risk

margins proposed by AKI and TASK meet the regulatory threshold in ensuring that the

value of technical liabilities is adequate to withstand market volatility as well as the

potential cost of transfening the liability to a third party. It therefore follows that all the

interests of the stakeholders were taken into consideration.

Committee Resolution

Having scrutinized the Insurance Valuation of Technical Provisions for Life Insurance

Business) (Amendment) Guidelines,20l9, the Committee satisfied itself that the said statutory

instrument is in accord with the Constitution of Kenya, the Statutory lnstruments Act (No 23

of 2013) and the Insurance Act, the Interpretations and General Provisions Act (Cap 2) Laws

of Kenya pursuant to which it is made and therefore approved it.

The approval was proposed by Hon. Alice Wahome, MP, and seconded by Hon' (Dr')

Wilberforce Oundo, MP.

MrN.NO. A[A/CDL/2019 1254 CONSIDERATION OF THE INSURANCE

(CAPITAL ADEQUACY) (AMENDMENT)

GUIDELINES, 2OIg, LEGAL NOTICE NO. 83 OF

2019

The Committee was informed that the Insurance (Capital Adequacy) (Amendment) Guidelines,

2019 are made by Insurance Regulatory Authority pursuant to section 34 (l) (g) of the

Insurance Act.

The Regulations were published in the Gazette as Legal Notice No 83 of 2019 on the 6th of

June, 2019, received by the Clerk of National Assembly on the 21't of June, 2019 and tabled

before the House on 2l't June 2019, being within the statutory timelines contemplated under

section 1l(l) of the Statutory Instruments Act'

The Regulations propose to amend Legal Notice No.39 of 2017 on capital adequacy to review

the capital charge and risk margin on interest rate in order to align it with the outcome of the
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study conducted by the Authority following a request by the Actuarial Society of Kenya. This
was based on the effect the risk margins and the capital charge had on the market.

The Committee conferred with the regulation making authority on 20th of August, 2019
pursuant to sectionl6 of the SI Act.

Committee Observations

The Committee observed THAT -
l) the Regulations were submitted to the National Assembly within the statutory timeline

contemplated under section ll(l) of the Statutory Instruments Act (No 23 of 2013);
having been published on the 6th of June, 2019, received by the Clerk of National
Assembly on the 2l't of June,2019 and tabled on the 21't June, 2019;

2) on public participation, the regulatory body presented to the Committee a study report
by The Actuarial Society of Kenya (TASK) through the Association of Kenya Insurers
(AKI). The Authority also held a meeting with the Actuarial Society of Kenya Council
Members on 30th November 2018 to discuss the said report.

The Authority also conducted an independent study to determine whether the risk
margins proposed by AKI and TASK meet the regulatory threshold in ensuring that the
value of technical liabilities is adequate to withstand market volatility as well as the
potential cost of transferring the liability to a third party. It therefore follows that all the
interests of the stakeholders were taken into consideration.

3) the Regulations do not require a Regulatory Impact Statement within the meaning of
Sections 6,7, and 8 of the Act since they are intended to provide for the mechanism of
technical valuation for life insurance business. The guidelines will safeguard the interest
of the policyholders and the members of the public in general and this will not impose
significant costs on the community or a part of the community hence the Regulatory
Impact Statement will not be required.

Committee Resolution

Having scrutinized the Insurance (Capital Adequacy) (Amendment) Guidelines,2019, the
Committee satisfied itself that the said statutory instrument is in accord with the Constitution
of Kenya, the Statutory Instruments Act (No 23 of 2013) and the Insurance Act, the
Interpretations and General Provisions Act(Cap 2) Laws of Kenya pursuant to which it is made
and therefore approved it.

The approval was proposed by Hon. Timothy Wanyonyi, MP, and seconded by Hon. (Dr.)
Wilberforce Oundo, MP.

MIN.NO. /NA/CDL/20191255 CONSIDERATION OF THE VALUE ADDED TAX
(AMENDMENT) REGULATIONS, 2019 - LEGAL
NOTICE NO. 86 OF 2OI9

Consideration of the Value Added Tax (Amendment) Regulations,20lg was deferred to the

next meeting.

Page l0 of ll



i

MIN.NO. AIA/CDL/2019 1256 CONSIDERATION OF THE ADJUSTMENT OF

EXCISE DUTY RATES FOR INFLATION

LEGAL NOTICE 109 OF 2OI9

consideration of Adjustment of Excise Duty Rates for Inflation was deferred to the next

meeting.

MIN.NO.AIA/CDL/2LIL1}1TANYoTHERBUSINESS

l) Retreatwith Ministry of Petroleum & Mining: Members were requested to confirm their

availability for the retreat to be held on Monday, 30th September, 2019 in Machakos County

with the Ministry of Petroleum & Mining to consider Petroleum Regulations'

2) Foreign Travel

(i) International civil Aviation organisation (ICAO) symposium (12 -14 Nov'

20te)

The committee resolved to participate in the ICAO symposium on the Unmanned Aircraft

Systems (Drones) in Montreal, Canada in November 2019. It was further resolved that priority

would be accorded to Members who have only undertaken one foreign travel on the

Committee's budget.

Using this criterion therefore, the following Members were nominated to participate in the

Montreal, Canada visit -
l. Hon. Fatuma Gedi, MP

2. Hon. Patrick Mariru, MP

3. Hon. Kassait Kamket, MP

(ii) Tehran Tea Exhibition & Joint Delegation with Ministry of Foreign Affairs to

resolve impasse on capping of tea prices (20 -26 November 2019)

The following Members were nominated to attend the meeting

1. Hon. Munene Wambugu

2. Hon. Martha Wangari, MP

3. Hon. WaihenYa Ndirangu, MP

MIN.NO. A[A/CDL/20I91258 ADJOURNMENT

There being no other business, the meeting was adjourned at 1.00 p.m. until Thursday 26th

September 2019

a*(1e-/eo-.E
HON. GLADYS BOSS SHOLLEI CBS MP

(cHAIRPERSON)

Signed Date:
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MINUTES OF THE 43RD SITTING OF THE COMMITTEE ON DELEGATED

LEGISLATION HELD ON THURSDAY, lgrH SEPTEMBER, 2019 AT 11.30 A.M. IN

THE COMMITTEE ROOM 12, MAIN PARLIAMENT BUILDINGS

PRESENT

L The Hon. George Murugara, MP

2. The Hon. Martha Wangari, MP

3. The Hon. Waihenya Ndirangu, MP

4. The Hon. Alice Wahome, MP

5. The Hon. Patrick Mariru, MP

6. The Hon. Kamoti Mwamkale, MP

7. The Hon. Timothy Wanyonyi, MP

8. The Hon. Muriuki Njagagua, MP

9. The Hon. (Dr.) Wilberforce Oundo, MP

10. The Hon. Jennifer Shamalla, MP

I l. The Hon. Munene Wambugu, MP

12. The Hon. Muturi Kigano, MP

13. The Hon. Kassait Kamket, MP

14. The Hon. Sammy Seroney, MP

ABSENT WITH APOLOGY

(Chairing)

Chairperson
Vice Chairperson

t.
2.

3.

4.

5.

6.

7.

ABSENT

l. The Hon. Alfred Sambu, MP

2. The Hon. Abdi Koropu Tepo, MP

IN.ATTENDANCE

National Assembly Secretariat

l. Ms. Susan Maritim
2. Mr. Jimale Mohamed

3. Mr. DimaDima
4. Mr. Josphat Motonu

5. Mr. Charles Ayari
6. Ms. Mary Otieno

7. Mr. Anthony Wamae

8. Mr. Brian Wechabe

The Hon. Gladys Boss Shollei CBS MP

The Hon. Fatuma Gedi, MP
The Hon. Robert Mbui, MP
The Hon. Ronald Tonui, MP

The Hon. Daniel Maanzo, MP

The Hon. Gideon Mulyungi, MP

The Hon. Tindi Mwale, MP

Senior Clerk Assistant

Second Clerk Assistant

Principal Legal Counsel

Fiscal Analyst I

Superitendent of Electronics (Audio)

Office Superintendent

Serjeant at Arms

Legal Intern

MIN.NO.AIA/CDL/20191234 PRAYERANDRELIMINARIES

The meeting commenced at I 1.35 a.m. with the Prayer.



,

MIN.NO. /NA/CDL/20191235 ADOPTION OF THE AGENDA

The agenda was unanimously adopted without amendment.

MIN.NO. INNCDLI2OI9I236 CONFIRMATION OF MINUTES OF THE
PREVIOUS SITTING

Minutes of the 42nd sitting held on lTth September,20lg were proposed by Hon. Munene

Wambugu, MP and seconded by Hon. Muriuki Njagagua, MP;

MIN.NO./NA/CDL/20191237 MATTERSARISING

No other matter arose.

MIN.NO. INNCDLI2OIqI238 CONSIDERATION OF THE INSURANCE
(AMENDMENT) REGULATIONS, 2019 - LEGAL
NOTICE NO. 93 OF 2OI9

The Committee was informed that the Insurance (Amendment) Regulations,2019 are made by

the Cabinet Secretary Treasury and Planning pursuant to section 180 of the Insurance Act.

The Regulations were published in the Gazette as Legal Notice No. 93 of 2019 on the 13ft of
June,20l9, received by the Clerk of National Assembly on the 2l't of June,20l9 and tabled

before the House on 2r'tJune 2019, being within the statutory timelines contemplated under

section I l(l) of the Statutory Instruments Act.

The Regulations are intended to align the Insurance Regulations to the changes effected on the

Insurance Act to enable its effective implementation. The Finance Act,2015 amended the

Insurance Act to adopt a risk-based regime in which the soundness of an insurer is confirmed

by use of capital adequacy as opposed to margin of solvency.

The Insurance (Amendment) Regulations,20lg do not require a Regulatory Impact Statement

within the meaning of Sectio ns 6,7 , and 8 of the Act since they are intended for realigning the

Regulations with the insurance Act only concern policy holders who have premiums with

insurance industries and are not likely to impose significant costs on the community or a part

of the community

Committee Observations

The Committee observed THAT -
(1) the Regulations were submitted to the National Assembly within the statutory timeline

contemplated under section I l(l) of the Statutory Instruments Act (No 23 of 2013); having

been published on the l3th of June, 2019, received by the Clerk of National Assembly on

the 21't of June, 2019 and tabled on the 21't June, 2019.

(2) pursuant to section 16 of the Act, the Committee met the regulation making authority on

the lSth of August,2019 in Mombasa. The Committee noted during the retreat in Mombasa

that the Regulations were archaic given that they exceeded ten years contrary to section

22 (2) of the Statutory Instruments Act, 2013. The Authority responded that the Office of

the Attorney General was on the rnatter and was advised that the said section of the SI Act

affects instruments published after commencement of the Act.
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(3) the regulatory body presented to Members that vide a letter dated l3th September 2018,

they wrote to the following stakeholders;

o the Association of Kenya Insurers,

o the Insurance Institute of Kenya, the Policyholders Compensation Fund,

o the Retirement Benefits Authority,
o the Law Society of Kenya,

e Association of Brokers amongst others.

The Committee noted that the RMA conducted public participation by writing to various

insurance associations and that the stakeholders responded which informed the policy

changes effecting amendment to the Regulations.

(4) The lnsurance (General) (Amendment) Regulations, 2019 do not require a Regulatory

Impact Statement within the meaning of Sections 6, 7, and 8 of the Act since they only

concern policy holders who have premiums with insurance industries and are not likely to

impose significant costs on the community or a part of the community.

Committee Resolution

The Committee having scrutinized the Insurance (General) (Amendment) Regulations, 2019

satisfied itself that the said statutory instrument is in accord with the Constitution of Kenya,

the Statutory Instruments Act Qllo 23 of 2013) and the Insurance Act, the Interpretations and

General Provisions Act (Cap 2) Laws of Kenya pursuant to which it is made and therefore

approved it.

The approval was proposed by Hon. Jennifer Shamalla, MP, and seconded by Hon. Munene

Wambugu, MP.

MIN.NO. A[A/CDL/20191239 CONSIDERATION OF THE INSURANCE
(MOTOR VEHICLE THIRD PARTY RISKS)
(CERTIFICATE OF INSURANCE)
(AMENDMENT) REGULATIONS, 2019 - LEGAL
NOTICE NO. 92 OF 2019

The Committee was informed that the Insurance (Motor Vehicles Third Party Risks)

(Certificate of Insurance) (Amendment) Rules, 2019 are made by the Cabinet Secretary,

National Treasury pursuant to section l8 of the Insurance (Motor Vehicles Third Party Risks)

Act.

The Regulations were published in the Gazette as Legal Notice No 92 of 2019 on the l3th of
June, 2019, received by the Clerk of National Assembly on the 21't of June, 2019 and tabled

before the House on 2l't June 2019, being within the statutory timelines contemplated under

section I l(l) of the Statutory lnstruments Act.

The Regulations seek to amend Rule 3 of the Insurance (Motor Vehicles Third Party Risks)

(Certificate of Insurance) Rules, 1999.

The proposed amendment is intended to entrench in the law the requirement for insurance in

respect of bodq boda and tuk tuk operators with a view to ensuring compliance and that all

passengers, being this parties, are covered in the event ofan accident.
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The implication is that all motorcycles and three-wheelers ferrying fare paying passengers will

be obligated to take out an insurance cover before they can ferry passengers.

The Committee confened with the regulation making authority on lgth of August, 2019

pursuant to sectionl6 of the SI Act.

Committee Observations

The Committee observed THAT -
1) the Regulations were submitted to the National Assembly within the statutory timeline

contemplated under section I l(1) of the Statutory lnstruments Act (hereinafter referred

to as the Act) having been published on the l3th of June,z}lg,received by the Clerk of

National Assembly on the 2l't of June,2Ol9 and tabled on the 2l't June, 2019.

2) on publication participation, the regulation making authority informed the Committee

that a taskforce was formed consisting of members of staff of the Insurance Regulatory

Authority (IRA), the Association of Kenya Insurers (AKI) and the National Transport

and Safety Authority (NTSA). The mandate of the taskforce was to find out the risks

involved in emerging motor cycle and three-wheeler (tuk ralt) business and the possible

ways of mitigating the risks.

Members noted that the report on stakeholders' submissions was not exhaustive and

therefore concluded that public participation undertaken was insufficient.

3) the regulation making authority was not required to present a Regulatory Impact

Assessment.

Committee Resolution

Having examined the Insurance (Motor Vehicles Third Party Risks) (Certificate of Insurance)

(Amendment) Rules, 2019 against the Constitution, the Interpretations and General Provisions

Act (Cap 2) Laws of Kenya, Insurance (Motor Vehicles Third Party Risks) Act and the

Statutory Instruments Act (No 23 of 2013), the Committee resolved to annul in entirety the

Regulations for failing to demonstrate that sufficient public participation was undertaken. The

Regulations are therefore in contravention of Articles l0 and I l8 of the Constitution and

sections 5, 5A and the Schedule to the Statutory Instruments Act.

The decision to annul the Regulations was proposed by Hon. Jennifer Shamalla, MP, and

seconded by Hon. (Dr.) Wilberforce Oundo, MP.

MIN.NO. /T{A/CDL/2 OI9I24O CONSIDERATION OF THE EXCISE DUTY

(EXCISABLE GOODS MANAGEMENT SYSTEM)

(AMENDMENT) REGULATIONS, 2019 - LEGAL
NOTICE NO. 94 OF 2019

The Committee was informed that the Excise Duty (Excisable Goods Management System)

(Amendment) Regulations 2019 are made by the Cabinet Secretary Treasury and Planning

pursuant to section 45 of the Excise Duty Act, 2015.

The Regulations were published in the Gazette as Legal Notice No 94 of 2019 on the 13th of

June, 2019, received by the Clerk of National Assembly on the 2l't of June, 2019 and tabled

before the House on 21't June, 2019, being within the statutory timelines contemplated under

section 1l(l) of the Statutory lnstruments Act.
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The Regulations seek to amend the Excise Duty (Excisable Goods Management System)

Regulations,20lT which was necessitated by amendment of the First Schedule to the Act in

2018. The Finance Act,2018 amended the First schedule to the Excise Duty Act,2015 to
provide clarity on the description of water which is exercisable. The amendment seeks to align

the regulation with the Excise Duty Act, 2015 and provides that the Excise Stamp fee applicable

on bottled water is Kshs 0.6. (read sixty cents).

Pursuant to section 16 of the Statutory Instruments Act that requires the Committee to confer

with the regulation making authority, the National Treasury and Planning appeared before the

Committee on Monday, l9'h August, 2019, in Mombasa and made a presentation to the

Members on the Insurance (Amendment) Regulations, 2019.

Committee Observations

The Committee observed THAT -
1) the Regulations were submiued to the National Assembly within the statutory timeline

contemplated under section 1l(1) of the Statutory Instruments Act (No 23 of 2013);

having been published on the l3th of June, 2019, received by the Clerk of National

Assembly on the 2l't of June ,2019 and tabled on the 21't June, 2019.

2) Pursuant to sectionl6 of the Act, the Committee met the regulation -making authority

and the Kenya Revenue Authority on the 20th of August, 2019 in Mombasa. The

Committee noted that the Regulations were self-explanatory and appeared

administrative in nature.

3) On public participation, there is attached to the Regulations an explanatory

memorandum which details the conduct of public participation and /or consultation with

the stakeholders and persons likely to be affected by the regulations. That Articles 10

and I 18 of the Constitution requires public participation in law making and similar

processes while sections 5, 5A and the Schedule to the Act and Standing Order 210

require the regulation -making authority to conduct sufficient consultation and

demonstrate the outcome.

4) On Regulatory Impact Statement, the Regulations do not require a Regulatory Impact

Assessment for purposes of generating a Regulatory Impact Statement within the

meaning of section 6,7 and 8 of the Act, since-

(a) it is an amendment of a tax consistent with government policy pursuant to section

9(l) of the Act; and

(b) they do not have significant cost or impact to the community or a sect of the

community.
5) The regulations seek to amend the principal Regulations to be in consonance with the

schedule to the Excise Duty Act as amended by the Finance Act, of 2018 to provide

clarity on which category of water is subject to Excise Stamp fee applicable on bottled

water.

Committee Resolution

Having scrutinized the Excise Duty (Excisable Goods Management System) (Amendment)

Regulations, 2019, the Committee satisfied itself that the said statutory instrument is in accord

with the Constitution of Kenya, the Statutory Instruments Act (No 23 of 2013) and the Excise
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Duty Act, the Interpretations and General Provisions Act (Cap 2) Laws of Kenya pursuant to

which it is made and therefore approved it.

The approval was proposed by Hon. Jennifer Shamalla, MP, and seconded by Hon. (Dr.)

Wilberforce Oundo, MP.

MIN.NO. A[A/CDL/2OI9I24I CONSIDERATION OF THE CAPITAL MARKET
(SECURITIES) (PUBLIC OFFERS, LISTING AND

DISCLOSURES) (AMENDMENT) REGULATIONS
2OI9 - LEGAL NOTICE NO. 95 OF 2019

The Committee was informed that the Capital Market (Securities) (Public Offers, Listing and

Disclosures) (Amendment) Regulations 2019 are made by the Cabinet Secretary, National

Treasury and Planning pursuant to section l2 of the Capital Markets Act, (Cap. 485A).

The Regulations were published in the Gazette as Legal Notice No 95 of 2019 on the l3th of
June, 2019, received by the Clerk of National Assembly on the 2l't of June, 2019 and tabled

before the House on 21stJune,20l9, being within the statutory timelines contemplated under

section I l(l) of the Statutory lnstruments Act.

The Regulations seek to create an efficient and facilitative regulatory framework to attract

companies already listed on international exchanges to list on the Nairobi Securities Exchange'

This is in line with Capital Market Authority's mandate to create deeper, more liquid domestic

markets as recommended in the Capital Markets Master Plan.

Enhance investor protection by empowering the Authority to require issuers of securities to the

public to publish any information that may be considered material to enable investors make

informed choices in the companies that they invest in'

Committee Observations

The Committee observed THAT -
l) the Regulations were submitted to the National Assembly within the statutory timeline

contemplated under section ll(l) of the Statutory Instruments Act (No 23 of 2013);

having been published on the l3th of June, 2019, received by the Clerk of National

Assembly on the 2l't of June,2Ol9 and tabled on the 2l't June, 2019.

2) puisuant to sectionl6 of the Act, the Committee met the regulation -making authority

on the 20th of August, 2019 in Mombasa. The Commiffee noted that the Regulations are

self-explanatory and appear administrative in nature.

3) Pursuant to section 16 of the Act, the Committee conferred with the National Treasury

on Tuesday,20th of August, 2019 in Mombasa.

4) the Commiffee raised the issue of lapse of time of the Regulations given the ten-year

limit provided in the Statutory Instruments Act. The regulation making authority

implored the Committee to consider the issue of retrospective operation of the law.

5) On public participation, the Authority submitted the Explanatory memorandum with the

said documentation as instructed by the Committee with a list of participants attending

their round table discussions.

6) On Regulatory Impact Statement, the Capital Markets (Securities) (Public Offers,

Listings and Disclosures) (Amendment) Regulations,20l9 deals with companies listing
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of local and foreign companies in the stock market and protection of the those investing

in the stock market hence do not require a Regulatory Impact Statement since the

proposed regulation has no significant cost or impact on the community or a section of
the community.

Commiffee Resolutions

The Committee having scrutinized the Capital Market (Securities) (Public Offers, Listing and

Disclosures) (Amendment) Regulations 2019 satisfied itself that the said statutory instrument

is in accord with the Constitution of Kenya, the Statutory Instruments Act (No 23 of 2013), the

Capital Markets Act and the Interpretations and General Provisions Act(Cap 2)Laws of Kenya

pursuant to which it is made and therefore approved it.

The approval was proposed by Hon. Alice Wahome, MP, and seconded by Hon. Jennifer

Shamalla, MP.

MIN.NO. INNCDLIaOI9I243 ANY OTHER BUSINESS

l) Legal Notice 100 of 2019: The Committee raised concerns about crackdown on LPG

retailers, specifically in Murang'a County. The Committee was informed that the Ministry
of Petroleum & Mining submitted the Petroleum (Liquefied Petroleum Gas), Regulations,

2019 (LN 100 of 2019) for consideration by the National Assembly. The Committee

resolved to invite the Ministry of Petroleum & Mining to a meeting on Monday, 30th

Septemberr20l9 in Machakos County to consider the said business.

2) Foreign Travel: The Committee resolved to deliberate on foreign travel in the next

meeting. It was further resolved that priority be accorded to the Members who have

undertaken only one travel so far.

MIN.NO. INNCDLI}OI9Iz44 ADJOURNMENT

There being no other business, the meeting was adjoumed at 12.28 p.m. until Tuesday, 24th

September 2019.

Signed: Date: .....AilADhs..q
HON. GLADYS BOSS SHOLLEI CBS MP

(cHATRPERSON)
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MINUTES OF THE 37TH SITTING OF THE COMMITTEE ON DELEGATED
LEGISLATIoN HELD oN MoNDAy, 18" AUGUST, z}tl, AT 2.30 p.M. IN BA0BAB
CONFERENCE ROOM AT SERENA BEACH RESORT, MOMBASA

PRESENT

1. The Hon. George Murugara, MP
2. The Hon. Waihenya Ndirangu, MP

3. The Hon. Robert Mbui, MP

4.-The Hon. Patrick Mariru, MP

5. The Hon. Ronald Tonui, MP

6. The Hon. Martha Wangari, MP

7. The Hon. Daniel Maanzo, MP

8. The Hon. Kamoti Mwarnkale, MP

9. The Hon. Muriuki Njagagua, MP

10. The Hon. (Dr.) Wilberforce Oundo, MP

11. The Hon. Munene Wambugu, MP

12. The Hon. Muturi Kigano, MP
13. The Hon. Jennifer Shamalla, MP

14. The Hon. Gideon Mulyungi, MP

15. The Hon. Kamket Kassait, MP

16. The Hon. Tindi Mwale, MP

(Chairing)

ABSENT WITH APOLOGY

1. The Hon. Gladys Boss Shollei CBS MP

2. The Hon. Fatuma Gedi, MP

3. The Hon. Alice Wahome, MP

4. The Hon. Timothy Wanyonyi, MP

5. The Hon. Sammy Seroney, MP

ABSENT

1. The Hon. Alfred Sambu, MP
2. The Hon. Abdi Koropu Tepo, MP

IN.ATTENDAI\CE

National Assembly Secretariat

1. Ms. Susan Maritim
2. Mr. Jimale Mohamed

3. Mr. Dima Dima

4. Ms. Brigitta Mati
5. Mr. Nimrod Ochieng

6. Ms. Mary Otieno

7. Mr. Brian Wechabe

Senior Clerk Assistant

Second Clerk Assistant

Principal Legal Counsel

Legal Counsel I
Audio Technician

Office Superintendent

Legal Intern

Chairperson

Vice Chairperson



The National Treasury and Planning

l. Hon. Nelson Gaichuhie

2. Mr. Wanyambura Mwambia
Affairs

3. Mr. Joseph Ngugi
4. Mr. Samuel G. Kinyua

Kenya Revenue Authority

Mr. Maurice Oray

Retirement Benefits Authority
1. Mr. Shem Ouma

2. Mr. Lazarus Keizi

Capital Markets Authroity
1. Mr. Nyale Yanga

2. Ms. Josephine Kangong'a

Chief Administrative Secretary

Senior Deputy Director, Macro Fiscal

Deputy Director, Macro Fiscal Affairs
Economist, National Treasury

Deputy Commissioner

Chief Manager, Research & Strategy

Manager, Retirement & Scheme

Ag. Manager, Corporate Affairs
Assistant Manager, Regulatory Framework

MIN.NO. INNCDLI2OI9II96 PRAYERA}[DRELIMINARIES

The session resumed with at 2.30 pm, chaired by Hon. Robert Mbui, MP.

MIN.NO. INNCDLI}OI9II9T CONSIDERATION OF RETIREMENT BENEFITS
(UMBRELLA RETIREMENT BENEFITS SCHEMES)
(AMENDMENT) REGULATTONS, 2019 - LEGAL
NOTICE NO. 87 OF 2OI9

Mr. Shem Ouma, Chief Manager, Research & Strategy informed the Committee TFIAT -
1) The Regulations seek to amend Regulation 22 of the Retirement Benefits (Umbrella

Retirement Benefits Schemes) Regulations, 2017, by inserting new paragraphs

immediately after paragraph (l) to allow contributions for post-retirement medical funds

under Umbrella Retirement Benefits Schemes. This means that members of the Umbrella

Retirement Schemes may make additional voluntary contributions to the umbrella

scheme and on retirement transfer l0o/o of the accrued retirement benefits prior to

commutation to a medical provider.

2) The amendment to allow contributions for post-retirement medical funds was only
introduced in the Occupational Retirement Benefit Schemes Regulations and the

Individual Retirement Benefits Schemes Regulations and not in Umbrella Retirement

Benefits Schemes. This means that members of the Umbrella Retirement Schemes are

excluded from funding a medical fund by making additional voluntary contributions and

accessing the 10% provided prior to commutation to members of Individual and

Occupational Retirement Benefits Schemes.

3) The Retirement Benefits Authority informed the Committee that the amendment was

subjected to public participation. The Report to be availed to the Committee as soon as

possible.
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Way Forward

The Committee deferred decision making on the Regulations.

MIN.NO. |NNCDLI}O19/T98 CONSIDERATION OF RETIREMENT BENEFITS
(OCCUPATIONAL RETIREMENT BENEFITS
SCHEMES) (AMENDMENT) REGULATIONS, 2019-

LEGAL NOTICE NO. 88 OF 2019

The Regulations seek to amend Regulation 7 of the Retirement Benefits (Occupational

Retirement Benefits Schemes) Regulations, 2000 to ensure that members of retirement benefits

schemes accumulate more savings to fund their activities in old age.

The Committee was informed that the preservation rule that was operational for more than 5

years was amended to allow for individuals to access 50% employers' and 100% employees'

accumulated benefits in a defined contribution scheme, while in a defined benefit scheme,

accesses 50% ofthe accrued benefits.

After the amendment in 2010, in a span of six months, more than Kshs. 2 billion was accessed by

deferred members. The dilution of the preservation provision has seen many individuals

depleting their accumulated benefits before they reach retirement, more so when changing jobs

or leaving employment.

Retirement benefits savings are intended to be long term in nature and geared towards attaining a

reasonable income replacement rate upon retirement. Members are therefore unable to receive

adequate benefits at retirement as their accumulated benefits are depleted due to the partial

access ofbenefits.

With the proposed amendment, members of defined contribution Occupational Retirement

Benefits Schemes can now access only their contributions on leaving employment before

affaining the retirement age. The employer's contribution will be preserved and continue to

accrue interest and be accessed on retirement, emigration, or medical grounds. Workers can also

transfer their contributions to a scheme of their choice.

RBA informed the Committee that pension sector stakeholders were consulted prior to
amendments to the principal Regulations. The Authority was instructed to submit the Report on

stakeholder consultations to the Committee as soon as possible.

Plenary discussions

l. RBA informed the Committee that pension sector stakeholders were consulted prior to

amendments to the principal Regulations. The Authority was instructed to submit the

Report on stakeholder consultations to the Committee as soon as possible.

2. Members weighed the pros and cons of the impact of the amendment, with some

supporting while others expressing concerns that the amendment will frustrate members

of pension schemes who wish to exit and use their contributions to increase their incomes

or sustain themselves in absence of any other source of income.

3. Petition by Eliud Ogutu: the Committee's affention was drawn to a petition to the

Committee dated 6 August,2019 citing.various violations of his rights as amember of
5



the Stanbic Bank Kenya Ltd Staff Retirement Benefits Scheme. He observed that the

amendment will deny him access to investment income accrued from his own

contributions. He also cited lack of public participation by the regulation making

authority.

In response to Mr. Ogutu's submissions, the Authority stated that it undertook sufficient
public participation and that the amendment was done in the interest of public good.

4. The Authority was implored upon to carry out public sensitization programmes on

pension schemes and its benefits.

Way Forward

The Committee deferred decision making on the Regulations.

MIN.NO. INNCDLIaAL9N99 CONSIDERATION OF RETIREMENT BENEF'ITS
(INDIVIDUAL RETIREMENT BENEFITS
SCHEMES) (AMENDMENT) REGULATIONS, 2019 -

LEGAL NOTICE NO. 89 OF 2019

The Regulations seek to amend Regulation 7 of the Retirement Benefits (Individual Retirement

Benefits Schemes) Regulations, 2000 to make provision for creation of reserve funds in defined

contribution schemes. This will ensure that all the members of the retirement benefits scheme are

entitled to a share of the reserve fund when exiting the scheme.

The rules of the scheme do not make provisions for distribution of the reserve funds at the end of
the financial year or when members are exiting the scheme. The allocation of such benefits has

remained subjective and sometimes members exit without a consideration of the reserve fund
entitlement. It is on that basis the amendment proposes that schemes that creates reserves to

make provisions in the scheme rules for distribution of such reserves to exiting members.

Plenary discussions

1. The Authority was implored upon to carry out public sensitization programmes on

pension schemes and its benefits.

2. RBA was instructed to also submit the Report on stakeholder consultations to the

Committee as soon as possible.

Way Forward

The Committee deferred decision making on the Regulations.

ndIN.NO. tN N CDLt20t9 t200 CONSIDERATION OT' THE CAPITAL MARKETS
(SECURITIES) (PTJBLIC OFFERS, LISTING AND
DISCLOSURES) (AMENDMENT) REGULATTONS,
2OI9 _ LEGAL NOTICE 95 OT'2019

The Regulations seek to amend Regulation 10 and the Fifth Schedule of the Capital Markets
(Securities) (Pubtic Offers, Listing and Disclosures), 2002 to create an efficient and

facilitative regulatory framework to attract companies already listed on international exchanges
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to list on the Nairobi Securities Exchange. The fast track listing process seeks to significantly

reduce the time and cost it takes to attain a secondary listing on the NSE.

The Regulations will also enhance investor protection by empowering the Authority to require

issuers of securities to the public to publish any information that may be considered material to

enable investors make informed choices in the companies that they invest in.

Given that various exchanges have different requirements, it is proposed that the Authority be

empowered to determine such additional disclosures that these foreign companies would need to

disclose based on the requirements in their primary jurisdiction and the nature of the company

that intends to list.

Regulation G.05 (1) of the Fifth Schedule of the Regulations gives a list of material

information to which public announcements may be made. This closed list of material

information under the regulations, limits issuers from making public announcement of

information that could otherwise be categorized as material information. Further, to avoid the

need for a lengthy breakdown of all that would be considered material a single proviso 'or any

other material information' serves to adequately cater for the entire universe of material

information. It is also worth noting that what may be considered material in one company may

not be material in another company hence the need to allow the Authority to use its discretion to

determine, what may be material to an issuer of securities to the public in addition to what is

already provided in the Regulations

Stakeholder Consultations Outcome

The development of the Regulations was guided by submissions from various stakeholders

following the Authority request for policy submissions in September 2018. The Authority

similarly encouraged internal proposals amongst staff/departments to make submissions which

are mainly informed by the practical experiences while interacting with the market.

Following the various submissions from both local and international stakeholders, as well as

internal proposals, the Authority reviewed the submissions and identified those with potential

positive impact on the growth of the country's capital markets. The Regulations were among the

policy proposals that were identified and subjected to second round of public participation

through round table engagements which were held at the Kenya School of Monetary Studies on

llm October 2019. More than 7Oo/o of the proposals tabled in the round table meeting were

adopted by the stakeholders and where applicable the relevant regulations amended and refined.

The Authority maintains continuous engagement with stakeholders on areas where they may

need further guidance when implementing the Regulations.

Impact

The Regulations will promote investor confidence in the market and seek to ensure that the

market is transparent, fair, orderly and efficient. They will also promote investor confidence

thereby enhancing attractiveness of the Kenya's capital markets to both local and foreign

investors. To the public sector, the Regulations provide a framework for facilitative business

environment by attracting investment to Kenya

Monitoring and Review
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The Regulations require issuers of securities to the public to disclose to the Authority the
occurrence of any material event within twenty-four hours of such event. Upon receipt of the

information, the Authority shall, in addition to what is provided under the Regulations, make a
determination on whether there is information that is material that needs to be published.

In addition, the Regulations require semi-annual reports from issuers which the Authority
reviews to ensure that the necessary disclosures are in line with the Regulations. Monitoring
roles and powers of the Authority are still applicable including the power to take enforcement
actions against breach of these Regulations.

Plenary Discussions
1. The Authority was instructed to ensure that evidence of the consultations is availed to the

Committee alongside the Explanatory Memorandum and the report on stakeholder
consultations.

2. Reg. 10 of the Principal Regulations is ambiguous on disclosure of requirement for entities
listed on a foreign securities exchange recognized by the Authority, this contravenes section
13(m) of SIA in appropriating delegated legislatives powers.

3. Members also inquired about the penalties on failure to meet obligations that are required by
the Authority. The CEO responded that the Authority continues to enforce disclosure of
material information both for local and foreign companies. Violation will be dealt with as

provided for in the parent Act.

4, Members also noted that the principal Regulations are older than l0years contrary to section
22 (2) of the Statutory Instruments Act, 2013. The Authority responded that the Offrce of the
Attorney General was on the matter and was advised that the said section of the SI Act
affects instruments published after commencement of the Act.

Way Forward

The Committee deferred decision making on the Regulations.

MIN.NO.INNCDLIaOI9IaOI ADJOURNMENT

The meeting was adjourned at 5.00 p.m. to be reconvened on Tuesday, 20ft August,2019 at

9.00am.

Signed Date: .....0il..ro.\.as.\.{......
HON. GLADYS BOSS SHOLLEI CBS MP

(crrArRPERSOrg
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MINUTES OF THE 36TH SITTING OF THE COMMITTEE ON DELEGATED
LEGISLATION HELD oN MoNDAy, 19" AUGUST, 2018, AT 9.00 A.M. IN BAoBAB
CONF'ERENCE ROOM AT SERENA BEACH RESORT, MOMBASA

PRESENT

The Hon. George Murugara, MP

The Hon. Waihenya Ndirangu, MP

The Hon. Robert Mbui, MP

The Hon. Patrick Mariru, MP

The Hon. Ronald Tonui, MP

The Hon. Martha Wangari, MP

The Hon. Daniel Maanzo, MP

The Hon. William Kamoti, MP

The Hon. Muriuki Njagagua, MP
The Hon. (Dr.) Wilberforce Oundo, MP
The Hon. Munene Wambugu, MP

The Hon. Sammy Seroney, MP

The Hon. Muturi Kigano, MP

The Hon. Jennifer Shamalla, MP

The Hon. Gideon Mulyungi, MP

The Hon. Kamket Kassait, MP

The Hon. Tindi Mwale, MP

(Chairing)

ABSENT WITH APOLOGY
1. The Hon. Gladys Boss Shollei CBS MP
2. The Hon. Fatuma Gedi, MP
3. The Hon. Alice Wahome, MP

4. The Hon. Timothy Wanyonyi, MP

Chairperson
Vice Chairperson

ABSENT
l. The Hon. Alfred Sarnbu, MP

2. The Hon. Abdi Koropu Tepo, MP

IN-ATTENDANCE

National Assembly Secretariat

1. Ms. Susan Maritim
2. Mr. Jimale Mohamed

3. Mr. Dima Dima
4. Ms. Brigitta K Mati
5. Mr. Nimrod Ochieng

6. Ms. Mary Otieno

7. Mr. Brian Wechabe

Senior Clerk Assistant

Second Clerk Assistant

Principal Legal Counsel

Second Legal Counsel

Audio Technician

Office Superintendent

Legal Intern



The National Treasury and Planning

l. Hon. Nelson Gaichuhie -

2. Mr. Wanyambura Mwambia -

3. Mr. Joseph Ngugi
4. Mr. Samuel G. Kinyua

Kenya Revenue Authority

l. Mr. Maurice Oray

2. Mr. Victor Mino

Insurance Regulatory Authority
1. Mr. Geoffrey K. Kiptum
2. Mr. Kalai Musee
3. Mr. Elias Omondi
4. Ms. Diana Sawe Tanui

Affairs
5. Mr. Mathews Odero

6. Mr. John Keah

Retirement Benefits Authority
l. Mr. Shem Ouma

2. Mr. Lazarus Keizi

Capital Markets Authority
l. Mr. Nyale Yanga

2. Ms. Josephine Kangong'a

Chief Administrative Secretary

Senior Deputy Director, Macro Fiscal Affairs
Deputy Director, Macro Fiscal Affairs
Economist

Deputy Commissioner

Ag. Chief Manager

Commissioner of InsuaranceicEo
Ag. Chief Manager, Technical
Actuarial Officer
Corporation Secretary &. Chief Maker, Legal

Legal Officer
Head of Secretariat, Policyholders Fund

Chief Manager, Research & Strategy

Manager, Retirement & Schemes

Ag. Manager, Corporate Affairs
Assistant Manager, Regulatory Framework

MIN.NO. INNCDLI2O19/189 PRAYERAIIDRELIMINARIES

Pursuant to Standing Order 188, the Members present unanimously elected Hon. George

Murugara, MP to chair the meeting. He thereafter called the meeting to order at 9.20 a.m. and

requested Hon. Munene Wambugu, MP to pray.

The Committee unanimously approved the Programme for the retreat as presented, with
amendments to session chairs.

MIN.NO. INNCDLI2OI9/190 OPEMNG REMARKS

Remarks by Ag. Chairperson Committee on Delegated Legislation

The Chairperson of the Committee on Delegated Legislation welcomed the team from the

National Treasury & Planning led by the Chief Administrative Secretary, Hon. Nelson Gaichuhie
to the meeting. The agencies represented were the Kenya Revenue Authority, the Insurance

Regulatory Authority, Capital Markets Authority and the Retirement Benefits Authority. He then

requested all participants to inhoduce themselves.
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He thereafter invited Hon. Gaichuhie, the Chief Administrative Secretary, to make his remarks.

Remarks by Chief Administrative Secretary

Hon. Gaichuhie thanked the Committee for the invitation to confer on the Legal Notices. The

various Legal Notices under discussion are meant to implement the FY 201912020. The CAS

further emphasized the necessity of partnership between the Committee on Delegated Legislation

and assured commitment in enhancing efficiency in service delivery to the public.

MrN.NO.tNNcDLtz[tgngt CONSIDERATION OF INSURANCE (VALUATION
OF TECHNICAL PROVISIONS FOR LIFE
INST]RANCE BUSINESS) (AMENDMENT)
GUIDELINES, 2OI9 - LEGAL NOTICE 82 OF 2019

Mr. Geoffrey Kiptum, CEO of Insurance Regulatory Authority informed the Committee THAT -
(i) Appendix 2 of the Insurance Valuation of Technical Provisions for Life Insurance

Business) (Amendment) Guidelines, 2019 is amended by deleting the expression

"Zoyo" appearing in the row relating to interest rates and substituting therefor the

expression ul\Yo"

(ii) The guideline proposes to amend the principal Guideline to review the capital charge

and risk margin on interest rate in order to align it with the outcome of the study

conducted by the Authority.

(iii) The Association of Kenya Insurers (AKD, on behalf of the Life Insurance Companies

in the industry communicated the negative impact of the interest rate risk margins of
20Yo as prescribed in The Insurance.

(iv) Consultations were conducted; the Authority consulted the insurers through the

Association of Kenya Insurers and the Actuarial Society of Kenya where their views

were incorporated into the draft Guidelines.

(v) The Authority conducted an independent study to determine whether the risk margins

proposed by Association of Kenya Insurers and the Actuarial Society of Kenya meet

the regulatory threshold in enstring that the value of technical liabilities is adequate

to withstand market volatility as well as the potential cost of transferring the liabilities

to a third party.

Plenary discussions

1. Interest Rates Risk Margin

The Committee was informed that the Study Report on Interest Rates Risk Margin determines

the Risk of 28% margin. The policyholders are protected by introducing the risk margin for

validation purpose. The Risk Margins were computed using the VaR and Tail-VaR at various

confidence intervals. Therefore, the lower the interest rate, the higher the risk.

Members sought to find out about comparative analysis in other jurisdiction particularly East

Africa. In response, the Committee was informed that the 28oh risk margin for valuation

purposes and required capital determination purposes was recommended in the above Report.
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UK and South Africa are using similar approach which the Authority has so far adopted it by
reducing the risk margin to l0%o from 20%o and increase the margin applied for capital purposes

to 18% from l0%.

The Committee was informed that East African countries are still using the net premium
valuation. The Authority represents the interest of the public where independent analysis was

conducted and capital of insurance companies was increased.

2. Mode of Presentation

The Committee urged the presenters to simpliff the technical terms used in the presentation

owing to the fact that not all participants are familiar with specific terms in each field of
expertise.

Way Forward

The Committee deferred decision making on the Regulationt

MIN.NO. INNCDLIaOI9II9? CONSIDERATION OF THE INSURANCE
(POLICYHOLDERS COMPENSATION FUND)
(AMENDMENT) REGULATIONS, 2019 LEGAL
NOTICE NO. 91

The Regulations seek to amend the principal Regulations, i.e., the Insurance (Policyholders

Compensation Fund) (Amendment) Regulations, 2010 by deleting Regulation I l.

Provision of Insolvency of Insurance Company

1) The current Policyholders Compensation Fund is established under section 179(l) of the

Insurance Act. Regulation 1l provides that the Board of the Fund shall not provide

compensation to a policyholder under the Act unless the authorized insurance company that
issued the Kenyan policy or policies has become insolvent. The Regulations further
expounds the conditions under which an insurer shall be considered to be insolvent, most of
which have since become obsolete by amendment of the Insurance Act as well as the

Companies Act.

2) Since the Fund was established 2004 it has not made any compensation to the claimants even

though four insurance companies have been put under statutory management. The

Policyholders Compensation Fund will be capacitated to provide compensation to
policyholders of authorized insurance companies that are placed under statutory management

or which license has been cancelled by the Commissioner.

3) The proposed amendment to the Policyholders Compensation Fund Regulations is intended
to enable effective implementation for the Insurance Act for purposes of protecting the

insuring members of the public against the insurance companies that collapse or whose

license are cancelled by the Commissioner.

4) The proposed amendment does not have a direct or substantial indirect effect on business and

do not restrict competition.

4
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5) The following stakeholders were invited to make recommendations by letter dated 13th

September,2018: - the Association of Kenya Insurers, the Insurance Institute of Kenya, the

Policyholders Compensation Fund, the Retirement Benefits Authority, the Law Society of
Kenya, Association of Brokers amongst others. The responses received from all the

stakeholders informed the policy changes effecting amendment to enable operationalize

payment of claims by Policyholders Compensation Fund.

Plenary discussions

(i) The Committee was informed that Kshs. 10B has accumulated in the Policyholders

Compensation Fund and that the proposed amendments will ensure that the

policyholders are compensate as required by law in a timely manner.

(ii) On stakeholder consultations, the Committee was informed that invitations were

undertaken through the various insurance associations. The Law Society of Kenya

was invited but did not submit its views.

(iii) Members also noted with concern that managers have in the past not done much to

revive struggling insurers placed under statutory management. There is therefore need

to ensure that such responsibilities are given to qualified personnel to guard the public

interest.

(iv) It was also noted that the existing legal framework does not adequately support

compensation of policy holders.

(v) The proposed amendment also has an effect on the Companies Act.

Way Forward

The Committee deferred decision making on the Regulation.

MIN.NO. /NA/CDL/2019[93 CONSTDERATION OF THE INSURANCE (MOTOR
VEHICLES THIRD PARTY RISKS) (CERTITICATE
oF TNSURANCE) (AMENDMENT) RULES, 2019 -
LEGAL NOTICE NO. 92

The Regulations propose to amend Rule 3 of the Insurance (Motor Vehicles Third Party Risks)

(Certificate of Insurance) Rules, 1999.

Rule 3(1) (a) provides for insurance of a motor vehicle used by fare paying passengers such as

matatus, buses, taxis, private and public hire and self-drive vehicles. Rule no. 3(1) (d) provides

for insurance of motor-cycles and motorized three wheeled used for social, domestic and leisure

purposes.

Currently, motor vehicles (boda boda) and three-wheelers (tuk tula) are the preferred mode of
transport especially for low-income citizens. There has been a high rate of accidents occasioned

by boda bodas leaving the injured fare-paying passengers with no recourse or access to medical

services.

The proposed amendment is intended to entrench in the law the requirement for insurance in

respect of boda boda and tuk tuk operators with a view to ensuring compliance and that all
passengers, being this parties, are covered in the event ofan accident.

5



The implication is that all motorcycles and tlree-wheelers ferrying fare paying passengers will
be obligated to take out an insurance cover before they can ferry passengers.

Stakeholders' Consultations
Consultations were undertaken as follows: -

l) A taskforce was formed consisting of members of staff of IRA, Association of Kenya

Insurers and National Transport and Safety Authority. The mandate of the taskforce was

to find out the risks involved in emerging motor cycle and three-wheeler (tuk rz,t)

business and the possible ways of mitigating the risks.

2) The following stakeholders were consulted: - Association of Kenya insurers, National
Boda Boda Association of Kenya, Completion Authority of Kenya, County Government

of Kiambu, Kenya Revenue Authority, Motorcycles Assemblers Association, Traffic
Police, National Hospital Insurance Fund and National Social Security Fund.

3) The amendment to the principal Regulations will ensure that motorcycles (boda boda)

and three wheelers (tuk tuk) are included in the category of motor vehicles used for fare

paying passengers.

4) The proposed Regulations do not have or direct or substantial indirect effect on business

and do not restrict competition.

Plenary discussions

(i) On public participation, Members noted that the report on stakeholders' submissions

was not availed to the Members. It was resolved that the Report be availed to the

Committee through the secretariat.

(ii) It was proposed that insurance should also be extended to the maritime industry to

cover boats and canoe to mitigate the high number of accidents in that sector without
compensation and access to quality medical care. Members were also informed that

maritime laws provide for insurance of boats.

(iii) It was clarified that an evaluation report is not required for motorcycles during

application for insurance cover. The insurance premium to be paid is approximately

Kshs. 2, 000 to 3,000 per annlrm.

(i") IRA was implored upon to conduct adequate consumer education targeting boda boda

riders, tuk tuk drivers and the general public.

MIN.NO. IN N CDLIzOI9 I 19 4 CONSIDERATION OF THE INSURANCE
(AMENDMENT) REGULATIONS, 2019 LEGAL
NOTICE NO. 93 OF 2()I9

The Regulations seek to amend the principal Regulations by deleting Regulation 8 which
provides for admitted liabilities which were the basis for determining the solvency of insurers in
the erstwhile compliance-based regime. The Insurance Act has since been amended through the

Finance Act, 2015 to adopt the risk-based regime in which the soundness of an insurer is
confirmed by use of capital adequacy as opposed to margin of insolvency.

6



Amendments to the Insurance (Amendment) Regulations are intended to align the Insurance

Regulations to the changes effected on the Insurance Act to enable its effective implementation.

The implication is that the insurance will aligned to the provisions in the substantive law in
which the provisions for admitted assets and admitted liabilities have since been deleted.

The Regulations also seek to amend Regulation 9 by deleting sub regulation (2) and

substituting with new sub regulation. This is because classes of long term insurance business

were introduced after an amendment was effected to the Insurance Act. This was necessary to

bring certainty in the law. The implication is that clear definition of the long-term classes of
insurance business will enable effective operation of the law.

The Regulations also propose to delete paragraph (a) of Regulation 17 and paragraph (a) of
Regulation 18.

The amendment was purely administrative; however, the following stakeholders were invited to
make recommendations by letter dated 13d'Sep 2018: - the Association of Kenya Insurers, the

Insurance lnstitute of Kenya, the Policyholders Compensation Fund, the Retirement Benefits

Authority, the Law Society of Kenya, Association of Brokers amongst others. The responses

received from all the stakeholders informed the policy changes effecting amendment to the

Regulations.

The proposed regulations do not have a direct or a substantial indirect effect on business and do

not restrict competition.

Plenary discussions

Members noted that the Regulations are older than l0years contrary to section 22 (2) of the

Statutory Instruments Act, 2013. The Authority responded that the Office of the Attorney
General was on the matter and was advised that the said section of the SI Act affects instruments
published after commencement of the Act.

Way Forward

The Committee deferred decision making on the Regulations.

MIN.NO. INNCDLI2OIgIIg' ADJOURNMENT

The meeting was adjourned at 12.30 p.m. to be reconvened the same day at 2.30 p.m., same

venue.

Signed Date: .....a^(.r.o (..ae.Q
HON. GLADYS BOSS SHOLLEI CBS MP

(cHATRPERSOT9
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LEGAL NoTtCe No. 8E

THE RETIREMENT BENEFITS ACT

(No. 3 of 1997)

lN EXERCISE of the powers conferred by section 55 of the
Retirement Benefits Act, 1997, the Cabinet Secretary for the National
Treasury and Planning makes the following Regulations-

TH E RETIREM ENT BENEFITS (OCCU PATIONAL RETIREMENT
BENEFTTS SCH EMES) (AMENDMEN',T) RECULA'nONS, 20 I 9

l. These Regulations may be cited as the Retirement Benefits
(Occupational Retirement Benefits Schemes) (Amendment)
Regulations, 20 I 9.

2. Regulation 7 of the Retirement Benefits (Occupational
Retirement Benefits Schemes) Regulations. 2000, hereinafter referred
to as the "principal Regulations". is amended by inserting the following
new paragraph immediately after paragraph (f)-

(fa) the distribution of reserve funds to exiting members
where the scheme maintains a reserve fund.

3. Regulation 19 of the principal Regulations is amended in
paragraph (5) is amended by deleting the words "and fifty percent of
his employer's contribution and the investment income that has accrued
in respect ofthose contributions" appearing in subparagraph (a) (ii).

4. Regulation 25 of the principal Regulations is amended in
paragraph (6) by deleting the word "may" and substituting therefor the
word "shall".

5. Regulation 33 of the principal Regulations is amended in
paragraph (2) by deleting the proviso thereto and substituting therefor
the following new proviso-

Provided that-

(i) a scheme shall not create and maintain a reserve fund that
exceeds live percent ofthe total value o[the scheme fund; and

(ii) the Authority may. in writing. require the trustees to adjust
the reserve fund to such levels as it may determine.

Dated the I 3th June, 2019.

HENRY ROTICH,
Cabinel Secretary- fbr lhe National Treasury and Planning.

Citation.

L.N. I t912000
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LEGAL NOTICE 87 OF 2019

THE RETIREMENT BENEFITS (UMBRELLA RETIREMENT BENEFITS
SCHEMES) (AMENDMENT) REGULATIONS, 2019

Background

The amendment to allow contributions for post-retirement medical
funds was only introduced in the Occupational Retirement Benefit
Schemes regulations and the Individual Retirement Benefits Schemes
regulations and not in Umbrella Retirement Benefits Schemes. This
means that members of the Umbrella Retirement Schemes are
excluded from funding a medical fund by making additional
voluntary contributions and accessing the 10% provided prior to
commutation to members of Individual and Occupational Retirement
Benefits Schemes.

Legal context

The amendment allows contributions for post-retirement medical funds under
Umbrella Retirement Benefits Schemes. This means that:

1. Umbrella retirement benefit schemes must provide for the making of
additional voluntary contributions for purposes of funding a post-
retirement medical fund.

2. Members of the Umbrella retirement benefit schemes who have been
making additional voluntary contributions may on retirement transfer
1,0% of the accrued retirement benefits prior to commutation to a
medical provider.

The amendment allows contributions for post-retirement medical funds under

Umbrella Retirement Benefits Schemes. This means that members of the

Umbrella Retirement Schemes may make additional voluntary contributions to

the umbrella scheme and on retirement transf er 10% of the accrued retirement

benefits prior to commutation to a medical provider.

Impact Assessment

The amendment seeks to create harmony within the Individual, Occupational

and Umbrella Retirement Benefits Schemes regulations.

Explanatory notes 2019 /2020 Page 5



a

R6D'

Public Participation

The Retirement Benefits Authority subjected the amendment to public
participation.

LEGAL NOTICE 88 OF 201.9

THE RETIREMENT BENEFITS (OCCUPATIONAL RETIREMENT BENEFITS
SCHEMES) (AMENDMENT) REGULATIONS, 2019

Background

In September 2010, the "Preservation rule" that was operational for more than
5 years was amended to allow for individuals to access 50% employers' and
100% employees'accumulated benefits in a defined contribution scheme, while
in a defined benefit scheme, a member accesses 50% of the accrued benefits.
After the amendment in 2010, in a span of six months, over Ksh. 2 billion was accessed

by deferred members. The dilution of the preservation provision has seen many
individuals depleting their accumulated benefits before they reach retirement,
more so when changing jobs or leaving employment.

The partial access of benefits reduces the accumulation of benefits in the long
term especially where workers change jobs several times in their work history.
Retirement benefits savings are intended to be long term in nature and geared
towards attaining a reasonable income replacement rate upon retirement.
Members are therefore unable to receive adequate benefits at retirement as their
accumulated benefits are depleted due to the partial access of benefits.

Legal Context

1. Members of defined contribution occupational retirement benefits
schemes can now access only their contributions on leaving
employment before attaining the retirement age. The employer's
contribution will be preserved and continue to accrue interest and
be accessed on retirement, emigration, or medical grounds;

2. Members of umbrella retirement benefit schemes who leave
employment before attaining early retirement age can now only
access their own contribution. The employer's contribution will be
preserved and continue to accrue interest and be accessed on
retirement, emigration, or medical grounds.

3. Reserve funds held by Retirement Benefits Schemes is limited to a

maximum of 5 per cent of the scheme fund except where the
Authority has instructed Trustees in writing.

Explanatory notes 2019 /2020 Page 6
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Impact analysis
Members of retirement benefits schemes will accumulate more savings to
fund their activities in old age. This will reduce dependency syndrome.

Public Participation
The Retirement Benefits Authority exposed the changes to the pension sector
stakeholders prior to seeking the amendment in the regulations.

LEGAL NOTICE 89 OF 2019

THE RETIREMENT BENEFITS (INDIVIDUAL R-ETIREMENT BENEFITS
SCHEMES) (AMENDMENT) REGULATIONS, 2019

Background

The Individual and Occupational Regulations make provision for creation of
reserye funds in defined contribution schemes. The rules of the scheme do not
make provisions for distribution of the reserve funds at the end of the financial
year or when members are exiting the scheme.

The allocation of such benefits has remained subjective and sometimes
members exit without a consideration of the reserve fund entitlement. It is on
that basis the amendment is proposing that schemes that create reserves to
make provisions in the scheme rules for distribution of such reserves to exiting
members.

Legal Context

Regulation 7 of the Retirement Benefits (Individual Retirement
Benefits Schemes) Regulations, 2000 is amended by inserting the

following new paragraph immediately after paragraph (k) -
(ku) the distribution of reserve funds to exiting members where the

scheme maintains a reserve fund.

Impact analysis

All the members of the retirement benefits scheme will be entitled to a share of the reserve

fund when exiting the scheme.

Public Participation

The Retirement Benef,rts Authority exposed the changes to the pension sector stakeholders

prior to seeking the amendment in the regulations

Explanatory notes 2Ol9 /2020 Page 7
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6th August 2019

The Clerk of the National Assembly,
Parliament Buildings,
Parliament Road,
NA!ROBI.

FAO: Chair, Committee on Deleaated Leoistation

Dear Sir,

Legal Notice Number 88 of 2019 dated 13th June, 2019:
The Retirement Benefits (Occupational Retirement Benefits Schemes) (Amendment)
Regulations, 2019.

I wish to record my objection to the publication of the Retirement Benefits (Occupational Retirement
Benefits Schemes) (Amendment) Regulations, 2019 (the "Amendment Regulaiions") which were
referrecJ to yorrr Committee by the NationalAssembly on the 25h June ZOIg t6r consideiation.

I am a member of a registered defined contribution pension scheme, the Stanbic Bank Kenya Limited
Staff Retirement Benefit Scheme (the "Pension Scheme"), and my rights are adversely affected by
the Amendment Regulations.

'1. Background

The Cabinet Secretary forthe National Treasury and Planning (the "Cabinet Secretary") has, through
Legal Notice Number 88 of 2019 dated 13th June, 2019, published the Amendment Regulations whi6h
amended the Retirement Benefits (Occupational Retirement Benefits Schemes) Regulations, 2OOO
(the "Regutations").

2. Effect of the Amendment Regulations r l

As a member of the Pension Scheme, my vested rights are directly affected by Amendment
Regulations in the following manner:-

2.1 Regulation 19 (5) (a) (ii) of the Regulations has been amended by the Amendment Regulations
to now read as follows: "the scheme rules shalt provide that: where a membir leaves
employment after vesting of his benefits but before atlaining the specified early
retirement age, he may opt for payment 

"f ni" o*n 
""ntriOrtof a defined contribution scheme."

P.0. Box i4)i6-00200
Nairobi, Kenya

eogutu@,gmail.cont

{

CLERK'S OFFICE

C 8 AUC 2B1g

EG iEl,vtg
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prior lo the amendment, the Regulation 19 (5) (a) (ii) read as follows: "the scheme rules shall
provide that: where a member leaves employment after vesting of his benefits but
'before 

attaining the specified early retirement age, he may opt for payment of his own

contribution aid fiftv per cent of his emplover's contribution and the investment income
that has accruec! in respect of those contributions, where he is a member of a defined
contribution scheme."

2.2 The effect of this amendment is that where an employee's contract of employment is

terminated before the employee has reached the retirement age provided for in the Trust Deed

and/or the Pension/Provident Fund Rules:-
i. the employee will no longer be entitled to withdraw fifty (50) per cent of the

employer's portion of contributions and the investment income gained from the

employer's contributions untilthe employee attains the retirement age; and

2. the employee will no longer be entitled to the investment income gained from the
ernolovee's gwrt (:olltri butloil.

This fundamentally alters the previous position under the Regulations where an employee was

entiled to his coniribution in full plus fifty (50) per cent of the employer's contribution and the

investment income that had accrued from the said contributions. The absurd situation here is

that the enipioyee cannot even access the investment income accrued from his owtr

contributions even though he is allowed to withdraw his own contributions!

3. Lack of Public ParticiPation

These amendments to the Regulations arefar-reaching and should be subjected to public participation

as required byArticles 10 (1) (b)and (c) and 10 (2)(a) of the Constitution of Kenya and Section 5 (1)

(2) and (3), 6, B, 9, and 11 of the Statutory lnstruments Act. At no point has the Cabinet Secretary

sought the views of the Pension Fund, or other members of pensions schemes at large, before

publishing the Amendment Regulations.

The Cabinet Secretary failed to conduct public participation on the Amended Regulations despite the

obvious impact of the same on personal financial planning and general well-being of members of

pension schemes.

I understand that the Regulations were the brainchild of pension fund managers, ostensibly on the
grounds that a lot of retirees leave employment with insufficient pension. However, it is obvious that

[he pension fund managers are acting out of self-interest since more funds under management means

more management fees earned - to my detriment as a member of a pension scheme. These lobbying

efforts should be curtailed to ensure that policy-making and legislation is all-inclusive and not aimed

at benefiting certain sectors of society.

P. O. Ihx i-iii6-00200

eogutLr(r gmail.cottt
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4. Prayers

The Committee on Delegated Legislation is mandated to receive representations from affected
members of the public in iis oversigit rote to ensure good governance and accountability.

ln the premises, it is my prayer that the Committee finds that the Amendment Regulations:-

1' are null and void and legally defective as they are in contravention of both the Constitution and
the Statutory lnstruments Act; and

2. be set aside, and the Cabinet Secretary be directed to immediately revoke the same.

It is my humble submjssion that you willfavourably consider my prayers to forestall any unnecessary
legal challenges by affected members of pension schemes.

. Yours faithfullv,

P. O. Box i4556-00200
Nairobi, Kenva

eogutu(!gmail.conr
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368 Kenya Subsidiary Legislation, 2019

LEcAL NorrcE No.9l

THE INSURANCE ACT

(Cap.487)

IN EXERCISE of the powers conferred by section 180 of the
Insurance Act, the Cabinet Secretary for the National Treasury and
Planning makes the tbllowing Regulations-

THE INSURANCE (POLICYHOLDERS COMPENSATION FLIND)
(AMENDMENT) REGULATIONS, 20 I 9

l. These Regulations may be cited as the Insurance
(Policyholders Compensation Fund) (Amendment) Regulations, 2019.

2. The Insurance (Policyholders Compensation Fund)
Regulations, 2010, are amended by deleting regulation I L

Dated the l3th June, 2019

HENRY ROTICH,
Cabinet Secretary for the National Treasury and Planning

Citation.

L.N. 86/2010

ffi
THE INSURANCE (MOTOR VEHICLES THIRD PARTY RISKS)

ACT

(Cap.405)

IN EXERCISE of the powers conferred by section l8 of the
Insurance (Motor Vehicles Third Party Risks) Act, the Cabinet
Secretary for the National Treasury and Planning makes the following
Rules-

THE INSURANCE (MOTOR VEHICLES THIRD PARTY RISKS
(CERTIFTCATE OF TNSURANCE) (AMENDMENT) RULES, 201

)
9

1. These Rules may be cited as the Insurance (Motor Vehicles
Third Party Risks) (Certificate of Insurance) (Amendment) Rules,
2019.

2. Rule 3 of the Insurance (Motor Vehicles Third Party Risks)
(Certificate of Insurance) Rules, 1999, is amended in paragraph (l) by
inserting the words "and motorcycle and three-wheelers used by fare-
paying customers" immediately after the words "self drive vehicles"
appearing in paragraph (a).

Dated the l3th June, 2019.

HENRY ROTICH,
Cabinet Secretary for the National Treasury and Planning

Citation.

L.N. l0/1999



LEGAL NOTICE NO. 92 OF 2OI9

THE INSURANCE (MOTOR VEHICLES THIRD PARTY RISKS) (CERTIFICATE
oF INSURANCE) (AMENDMENT) RULES, 2019

Legislate the requirement for Motorcycles (boda boda) and Three-wheelers (tuk tuk) to
take insurance cover for fare paying passengers

Amendment of Rule 3 of the Insurance (Motor Vehicles Third Party Risl<s) (Certificate of

Insurance) Rules, 1999, is amended in paragraph (1) by inserting the words "and motorcycle

and three-wheelers used by fare paying customers" immediately after the words "self-drive

vehicles" appearing in paragraph (a).

Rule 3 provides that:

3. (l) A certificate of insurance shall-
(a) in the case of a motor vehicle used byfare paying passengers such as matatus, buses,

tacis, private and public hire and self-drive vehicles, be in Form I in the First
Schedule;

(b) in the case of a motor vehicle being usedfor business such as tractors, loruies, truclcs,

pick-ups, trailers ctnd dealers in, manufacturers or repairers of motor vehicles be in
Form 2 in the Firs't Schedule;

(c) in the case of private motor cars usedfor social, domestic and leisure purposes be in
Form 3 in the First Schedule;

(d) in the case of motor-cycles and motorized three-wheelers usedfor social, domestic
and leisure purposes be in Form 4 in the First Schedule;

and sholl be printed in square security printed disc in the monner specified in the Second

Schedule:
Provided that the nome of the policy-holder shall not be entered on the original certificate of
insurance to be caruied and displayed on the motor vehicle, but shall be entered only on the

duplicate certificate.

(2) A certificate of insurance shall-
(a) be issuedfor a period commencing not earlier than the date on which liability

under the insurance policy to which it relates commences and ending not
earlier than the expiry date of such policy; and

@ be issued onl.y by an authorized employee of a licensed motor vehicle insurer.

Section 2 of the Insurance (Motor Vehicles Third Party Risks) defines 6'motor vehicle" as a

mechanical/y propelled vehicle intended or adapted for use on roads, but does not include a

steam traction engine, a steam roller or a vehicle constructed and intended for use exclusively

on rails.

Rule 3 (l) (a) provides for insurance of a motor vehicle used byfore paying passengers such

as matatus, buses, taxis, private and public hire and self-drive vehicles.



Rule 3 (l) (d) provides for insurance of motor-cycles and motorized three-wheelers usedfor

social, domestic and leisure purposes.

Currently in Kenya motorcycles (boda bodas) and three-wheelers (tuk tul{s) are the preferred

mode of transport for most citizens and especially low-income citizens. There has been a high

rate of accidents occasioned by boda bodos leaving the injured fare paying passengers with no

recourse and or access to medical services. According to statics by the National Transport and

Safety Authority, boda bodo accident related injuries account for the highest number of

accident victims. This means that vulnerable citizens are exposed to the vagaries of the road

and they are more often than not unable to cater for medical treatment in an unfortunate event

ofan accident.

As indicated above, the boda bodas and tuk tuks are not indicated in the category of motor

vehicles used by fare paying passengers thus leaving room for speculation as to whether they

ought to take insurance cover or not. The law however provides for insurance cover for motor-

cycles and motorized three-wheelers used for social, domestic and leisure purposes. This does

not cure the dire social issue arising from boda boda and tuk /r.rt exposures as highlighted

above.

Currently, boda boda operators take up insurance policies to cover their operations in the

passenger ferrying business on a voluntary basis but there would be no solid basis for

enforcement. Absence of such leaves the fare paying passengers at the mercy of those operators

willing to take on insurance cover.

The proposal is intended to entrench in the law the requirement for insurance in respect to boda

boda and tuk tuk operators with a view to ensuring compliance and that all passengers, being

third parties, are covered in the event of an accident.

Implication: All motorcycles and three-wheelers fenying fare paying passengers will be

obligated to take out an insurance cover before they can ferry passengers.

Stakeholders' consultation
The proposed amendments in the above regulations are intended to firstly, clean up the existing

provisions of the law and secondly, to enable effective implementation of the law in accordance

with the intended purpose of providing insurance to fare paying passengers of motor cycles

(boda, boda) and three-wheelers (tuk tuk).



a

In this case there were consultations in the following manner: -

I . A task force was formed consisting of members of staff of the Commissioner,

Association of Kenya Insurers and National Transport and Safety Authority. The

mandate of the taskforce was to find out the risks involved in the emerging motor

cycle and three-wheeler (tuk tuk) business and the possible ways of mitigating the

risks. The taskforce adopted a methodology of literature review, discussion with key

stakeholders and study tours to other countries with a high prevalence of commercial

motor cycles. Discussions were held with the following stakeholders-

a. Association of Kenya Insurer;

b. National Boda Boda Association;

c. Competition Authority of Kenya;

d. County Government of Kiambu;

e. Kenya Revenue Authority;

f MotorcyclesAssemblers Association;

g. Traffic Police;

h. National Hospital Insurance Fund;

i. National Social Security Fund.

2. Amendment to the Insurance (Motor Vehicles Third Party Risks) (Certificate of

Insurance) (Amendment) Rules is a streamline of the Rules to ensure that motorcycles

(boda boda) and three-wheelers (tuk tuk) are included in the category of motor

vehicles used by fare paying passengers.

3. The proposed regulations do not have a direct or a substantial indirect effect on

business and do not restrict competition.
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INSURANCE REGULATORY AUTHORITY IRA

crN/rRA lcnlo2sl tt
2Otn May 2015

Chief Executive OfIIcer,
Association of Kenya Insurers,
AI(l Centre, Muc:ui Drivc,
NAIROBI

Dear Sir,

Attention: trrilliam Kiama

RE: DEVELOPMENT OF
MOTORCYCLES

POLICY ON INSURANCE OF COMMERCIAL

The Insuran(rc Rcgulatory Authoritv is a statc c:orporatiorr t'stelblishccl undcr
the Itrsurancc (Amendmcnt) AcL, No. 11 of 2OOb. It is manclatcd Lo rcgulate,
supervisc ancl clc'vc,lop tlrc insur-iurct' in<lustrl, in Iienya as u.cll trs to aclvisc tht.
soverrrment on thc' policv to follclu' irr rcspcc:t to insuran(:c.

The emergence of commercial motor c.vcles (boda bodasl as rln zrllt.rp:rtiye moclr
o[ transport has not only madc c.ommtrting easicr-, but has corn<. u,irh its sharc
of challenges. Roatd traffic crershcs, injurics ilncl cleerths invoh,inS4 boda bodas
havc bccomt: ('()rlllrl()tl plerce. Thc injuri"" .,r-,u". dis;-rbilitv ancl rlcat]r as vycll a.s
bcing a great socio-e-c:clnomic burdcn. This is pr-rtting ir 5carry fipa.t.iarl s1rain
on lzlmilies, c()r)rnllnitics, health far:jlities and the'(iovcr-nmt nt.

Tht: c'hallenges posccl bt' bod.ct boclrts irrc mrrlti-t;rt:r:teri irnrl re:rluirc r:onccrtcrl
cfft-rrts frorn all stakt'holdcrs. Wc havc i<.lcntified y()Lrr orgzrrrizirti.rr zrs ir kc'stakeholder r'r'hic:h is cerpable of lerr;iliterting in thtj dcvclclpnrcr-rl .l tlrc ;,rii;i,paper.

The purpose of this letter is thereforc l.o invite vou for a herlf a day u,orkshop onThursdayr 4tt' June 2o1s from 9.oo a.m. tir 1.oo p.m. Thc.vt:nut: u.ill bc
Collegc of Inslrrarnc'c, Rcd Cross Roarcl, South Ct.

Zep-Re Place Longonot Road,
7th Floor, Upper Hill,
P.O. Box 43505 - 00100, Nairobi, Kenya
Tel: +254 20 4996000,
Fax: +254 20 2710126,
E-mail : commins@ira.go.ke
Website: www.ira.go.ke

cl!



Pleetsc r:ou[irtn \'oLlr avtrilatlilitv
:i11r 1' ;ilU-Llr! :1,!l.g( I k!'

Yottrs faith[r,rll1'

\r
SAMMY M. MAKOVE
coMMISSIONER OF IN

to Mirn' Nkt;imu 'l't:l 02() 4996220 t:mail

& OFFI
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cFN/rRA lOOlO2sl tt

9th April 2015

Dr Stephen Muketha,
Chairman,
Kenya Tuktuk Boda Boda Motor Bike Welfare Association
Interfina House, 1st Floor,
Tom Mboya St, Nairobi, Rm 12
Email: tr ,.'r 'l

Celt +2547 14 1 30655, +2547 33666358

Dear Sir,

RE: DEVELOPMENT OF POLICY ON INSURANCE OF COMMERCIAL
MOTORCYCLES

The Insurance Regulatory Authority is a state corporation established under
the Insurance (Amendment) Act,No. 11 of 2A06. It is mandated to regulate,
supervise and develop the insurance industry in Kenya as well as to advise the
government on the policy to follow in respect to insurance.

The emergence of commercial motor cycles (boda bodas) as an alternative mode
of transport has not only made commuting easier, but has come with its share
of challenges. Road traffic crashes, injuries and deaths involving boda
bodashave become common place. The injuries cause disability and death as
well as being a great socio-economic burden. This is putting a heavy financial
strain on families, communities, health facilities and the Government.

In view of this, the Authority formed a multi-sectorial task force to develop a
policy paper on Insurance of commercial motorcycles in Kenya so as to
compensate victims of accidents caused by boda bodas.

We have identilied your organization as a key stakeholder which iscapable of
facilitating in the development of the policy paper.

The purpose of this letter is therefore to request for a meeting with you and the
members of the taskforce on Wednesday, 22".dApril 2015 in your offices at
L2.OO noon.

l^ a



please confirm your availability to Mary Nkoimu Tel O2O 4996220 email:
,nnkoirrtr.t',t i|iIg(-,.]i('

Yours faithfully

-..--].r--\_i)

SA]VIMY M. MAKOVE
COMMISSIONER OII INSURIINCE &CHIEF EXECUTTVE OFFICER
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INSURAI{CE REGULATORY AUTHORITY IRA

cFN/rRAlOOlO2SltL

2ott'May 2015

Dlrector General,
Competitions Authority of Kenya,
Kenya Railwarys staff Retirement Benefit scheme Block'D', lst Floor,
Haile Selassie Avenue,
P.O. Box 36265 - 00200,
NAIROBI.

Tcl No. +254 20 2628233

Email: inlb,rr t'rrk.qr r.l<t]

Dear Sir,

RE: STAKEHOLDERS' woRKsHop ro DEvELop A pol,lcy oN
INSURANCE r.OR COMMERCIAL MOTORCYCLES

The Insurancc Regulatory Authority is a state corporation cstablishecl under
the Insurance (Amendment) Act, No. 1i of 2006. It is mandated to regtrlate,
supervise and develop the insurance industry in Iienya as u,ell as t<.r advise the
government <;rr the policy to follow in rcspect to insurzrn(:e.

The emergence of commercierl mot6l cycles (bocla bodas) as an alternative mocle
of transport has not only made commuting casier, but has conre with its sharrc:
of challengcs. Roacl trallic crashes, injuries and deaths involving bod.a bod.as
have becomc comnton phcnomena. The injuries cratuse disability irncl cleilth as
well as being a grcat socio-economic burden. This is pr-lttillg ir hczrvy financial
strain on familie s, commLlnities, health facilities and the (iovernment.

The challengcs poscd by boda bodas are multi-facetecl and requirt: conc6r1.6
efforts from ali sterkeholders. We have idcntifiecl your organization as a key
stakeholder n'hich is capable of lacilitating in the clevelopmcnt o1'ar Policy paper
on insurance of motorcycles.

Zep-Re Place Longonot Road,
7th Floot Upper Hill,
P.O. Box 43505 - 00100, Nairobi, Kenya
Tel: +254 20 4996000,
Fax: +254 20 2710126,
E-mail: commins@ira.go.ke
Website: www.ira.go.ke

( ./. ',



The purposr: of this letter is therefore to invite you for a half a day workshop on
Thursdayt 4tt June 2015 from 9.OO a.m. to l.OO P.m. Thc vcnue will be
O<lllcgc of Insurertrce, Rcd Cross Road, South C.

I)lcase confirm your availability to Mary Nkoimu Tcl O2O 49962'20 email:
r r r r r l<oi rrr t_t{tr iri1. gr- 1.. r'

Yours faith{ully

SAMMY M. MAI(OVE
COMMISSIONER OF INSURANCE & CHIEF EXECUTIVE OT'FICER

c(\



I RA
\2INSURANCE REGULATORY AUTHORITY

cF.N/rRA looto2st n
2ottr May 20ls

P"g. Njeri Gatabaki_Mburu,
County Executive Board ULmU"r,
Roads and Tr:rnsport, public works ancr scrvices,Count.y (iovernment of Kiambu,
P.C) Box 189,
KIAMBU.

Tel: 067 S8S8 t6T/ tTl
Dear Madam,

RE: DEVELOPMENT oF
MOTORCYCLES

POLICY ON INSURANCE OF COIVIMERCIAL

lep-Re Place Longonot Road,
7th Ftoor. Upper H'ilt,
P.O. Box 43505 - 00100, Nairobi, Kenya
Tel: +254 20 4996000
Fax: +254 20 2710126,

i'sx"t":'ffii?,ffi,o*"

rs a statc corporatio. e.st,brishccl uncrcr. 11 of 20O6. It is mancl:rtecl to r-c.gulerte,
industry in I(enya as urell zls t. arclvise t.hr:
rcspcc:l to insurancr:.

The Insurance Rcgulatory Authority
the Insurancc (Arncnclmcnt) Act, Nr.rstrpcrvise ancl dcvelop thr: insurancr:
government on thc policr.. to follow in

The emergence of commercial motor cyclcs (boda bodas)as .n .lternertivc mrclcof transp<lrt hars not only made commtrting casier, but h,s comr: v'irh its sh,rcof challenges' Rotrcl traffic crashes, iniurics and deaths invorv ing bodct bodashavc becomc cornntolt placc. Thc jrrj111-i"".,,r"., clisabilit,y atncl ciearlh as wcll asbcing a great s.r;i._cct.rn,mic bu1de1, This is p;;;i;.:,rrrl""r,,,nnarnc:izrl srrninon firmilies, oomm,nitie s, health f.cilitic-.s 
""0 ,nJ 

""rl".rr"_r,lThe challenges posed bt' bod'a bod.as zrre murti-f,cctccl .rncr r<-.qtrirc- r:.nccrtcclefforts from aril st,kchrrders. we have icrr:ntifiecr yolrr organiz,ati.orr 
^s a kev

ili".lt'oer 
which is capable of facilitating in-the dcvcroprn",rt ,,r thc poricy

The purpose of this lctter is therclorc t, invite you for a half a day w.rkshop orrThursday'4tn June 20L5 frorn g.oo a.m. t;1.oo p.m. Trrr.vcr,c,r,ilr bcCollege of Insurance, Recl Cross Road, South C.

4-/



Plcersc conlirm \rour trvailability ttl Mi.lr.\, Nktlimu Tcl o2o 4996220 email

ttrttlt r)llll Ll((l lfi-l go.l<t'

Yottrs faithfullY

-_SAMMY M. MAI{OVE
co OF.

ct/t



INSURANCE REGUIATORY AUTHORITY

a4ci
\,?

AR
cFN/rRAloolozstrr

2ottr May ZOls

Commissloner General,
Kenya Revenuc: Atrtltoritr,,
fiT"r Towers, Haile Selassie Avenue ,P.O. Box 48240 - C)0tOO,
XAIEOBI

1'elephone: +254 2o_2gl0OO0

Dear Sir,

RE: DEVELOPMENT oF.
MOTORCYCLES

!901ne Ptace Longonot Road,
7th Ftoor, Upper HTil,
P.O. Box 43505 - O01OO, Nairobi, Kenya.
Tel: +254 20 4996000
Fax: +254 20 2110126,
E-mail : commins@ira.go.ke
We bs ite : www. i ralgo. ke

The Insurancc Regulatory Authoritvthc Insurance (Amcnctm""rf a.i,"f.i;supervisc and clcvclop tlre insurancc
governmcnt on thc polic:y to follow in

11 
"a 1t1te cor-poratir>n establishccl under. 11 of 2006. It is mzrnclrrlecl to rcgulertc,industry i, Iie,ya as weil *s t, trcrvise thcr{:spg1;t to insuranr:t..

'l'he emergence of cotnmercial motor cycles (boda bodas)as an alternative modeof transport has not only madc commuting'easier, but has corn., with its sharcof challe'ges. Ro'd t."if,.' ;;;shes, i,rj;;[.";; deaths i.voivi,g bocra bocrashave bccome comnloll placc. The injtrrit" 
",.r"" clisabilitv :rncl cleath zrs rvell asbeing ii grear scrci,,-,'c,c,n.,-i. rr"ia"li, rr-ri*-L-'"p,,,,,i.rg ,,'h"n,uv firr.,,r,,i.,r strainon families, communities, health fac:ilitie* ,rrJ,lI., Governmeni.

The challengcs posecl by bod.a bodas are rnulti-facctr:cl ancl require t:.,certeclefforts fr.nr *ll .stakcn,,ia"r]** wc- have id;;rti;i;;; ;;:.,';,,ir, ars a kcy
;:*".n"'oer 

which i" .opn Lie of rzrcirir"ti;r;"; tnJ .1;.,i;;;.,,r. ,,r thc poricy

The purpose of this letter is there!.:1, invite you for a half a clay u,.rkshr:rp onThursdayr 4trr June 2or; i; 9.oo a.m. to r.oo p.m. T,r: vc.ue w,r bcCollege of Insurancc, Red cross Roacl, South C.

POLICY ON INSURANCE OF COMMERCIAL

qT



Plcase conlirm \rour availability to Mary Nkoimtt Tcl O20 4996220 email

rrrrrl<rlitrr i1rr.go.!111

Yours faithfullY

SAMMY M. MAKOVE
OF

OFFIC

I rf,t
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\,,INSURANCE REGUIATORY AUTHORITY

cFrr/rRA loalozst Lt

2ott May 2OLs

Dr. Isaac Kalua,
Chairman,
Motorcycles Assemblers Association of l(enya,
Honda Motorcycles Kenya,
P,O Box 3387 - 00506,
NAIROBI.

Email: ]saut: Ji_a I Lur,,r l_t or r r i er _t. Lr. (.( )trl

Dear Sir,

RE:

I RA
!gn5e Place Longonot Road,
7th Floor, Upper Hill,
P.O. Box 43505 - 0OlO0, Nairobi, Kenya
Tel: +254 20 4996000
Fax: +254 20 2710126,
E-mail: commins@ira.go.ke
Website: www.ira.go. k-

DEVELOPMENT OF
MOTORCYCLES

POLICY ON INSURANCE OF' COMMERCIAL

The Insuranc:rl Regulatory Authority
thc Insurance (Amendme;nt) Act, Ncrsupcrvisc ancl dcvclop thc insurance
goverltment on thc policy to follor*, in

The emergence <;f c:otnmercial rnotor c:ycles (boda bod.as) as an altcnrative modeof transport has not only made commuting easier, but has come with its sharcof challenges' Road traffic crashes, irri.rri"" .rr<l deaths i'volving boclcr bod.ctshave bccomc common place. The iniuri." ..r". disability and dcath as u,ell asbeing a great socio-economic bu1ao1, Thi" i" putti,g a heav' fi.ancial strairr'n families' commlinities, healtrr facirities 
""d ti.a. ii;;;;.;;i

The challenges posed by boda bodas are nrulti-facetcd a,d re<ltrirc c,nc:erteclefforts from all stakehoidcrs. we havc identifiecL t; ;;;;;;rri,. as a key
;:t'l''oer 

which is capabte or faclitatin; i;;'the dcvci;;;;;, or the poric.y

The purpose of this letter is theref:.: 
Jo invite you for a half a cl'y workshop onThursdayt 4tn June 2015 from g.oo a.m, t; 1.oo p.m. 1.hc vc.ue w,r beCollcge of Instrrance, Red Cross Road, South C.

rs a state corporattion cstatblishcd uncler. 1i of 2006. It is manclatecl to r-c:gulerte,
industry in Iienya as wcll ars to aclvi.sc thc
rcspect to insuretnce.

q.7



PleasecotrfirtnyouravailabilitytoMaryNkoimuTclo2o4996220email:
fUffkf., i trl t(,.1r fil.g!) . i(c

Yottrs ferithilllY

SAMMY M. MAKOVE
& oOF

46
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v
INSURANCE REGULATORY AUTHORITY IRA

cFN/rRA lOOlO2Sl Lt

2ott May 2O1S

Trafllc Commandant
NAIROBI Area.

Zep-Re Place Longonot Road,
7th Floor, Upper Hi!|,
P.O. Box 43505 - 00100, Nairobi, Kenya.
Tel: +254 20 4996000,
Fax: +254 20 2710126,
E-mail: commins@ira.go.ke
Website: www.ira.go.ke

Mobilc No. +254 721898J3O

Dear Sir,

RE: DEVELOPMENT oF
MOTORCYCLES

POLICY ON INSURANCE OF COMMERCIAL

The Insurancc Regulatory Authority is a state corporation established Llnder
the Insurance (Amenclment) Act, No. 11 of 2006. It is rnandated te regulate,
supervise ancl devt'lop thc insuratrce industry in Kenya trs well i,rs tcl advise thc
government on thc policy to follow in rcspect to insurancc.

The emergencc of t'ommercial motor cycles (bod.a bod.as) as an altern:rtive mocie
of transport has not only macle commuting easier, but has c:omc with its sharc
of challenges' Roacl traffic crashes, injr,rries and deaths involv ing bod.a bodas
have bccome common place. The injurics cause disability ancl cieerth as wcll as
being a great socio-economic b.rrden. This is putting zr hctrvl, {inancial strarin
on families, commlrnities, health facilities and thc clovernmcnt,

The challengcs posed bv bod.a bod.as arc multi-facetcd and rcquirc concr:rtr:cl
efforts from ilil stakeholclcrs. We havc identifiecl your organtizatiorr as a key
stakeholder which is capable of fercilitating in thc dcvelopment of the policy
paper.

The purpose of this letter is therefore to invite you for a half a da_y r,r,orkshop on
Thursdayr 4tt' June zots from 9.oo a.m. to 1.oo p.m. Thc, vcntre u,ill bt:
College o[ Insurance, Red Cross Roacl, South C.

3q



t

plcase confirrn yoLlr availability to Marry Nkoimu Tel o2o 4996220 email

r t t t rkoUtt r tt,t !11 !,g( ) .l51-l

Yotrrs faithfullY

<._

SAMMY M. MAKOVE
o OF INSURANCE & CHIEF EXECUTIVE OFFICER

ac
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vINSURANCE REGUIATORY AI.JTHORITY

cFN/rRA loolo2st tt
2otu May 2OI5

Managing Trustee,
Nationetl Social Security F.und,
P.O. Box 3OS99 - 00100,
NAIROBI.

cell Phone: 072-2--')04rg), C'734 691)e)(1, 0734-33323t3

Dear Sir,

Attention: pius Metto

3:pf" Place Longonot Road,
7th Floor, Upper Hilt,
P.O. Box 43505 - O01OO, Nairobi, Kenya
Tel: +254 20 4996000
Fax: +254 20 2710126,

.E-mail : commins@ira.go. ke
Website : www. iralgo.ke

The Insurarlcc Rcgulatory Autltoritythe Insurancc (Anienclm.:rrt; a.i, wnsupervise amd dcvclop thc insurernc.c
government on the policy to follow in

t1 .a s^t1te corporation cstablishcd unclcr.. 11 of 2006. It is manclatcd to regulate ,i.dustry in I(e,ya as u,elr ars to acrvise thr.respect to insuran<.e.

The emergence of commcrcial motor cyt:les (ltod.ct bod.as)as an altenrative mode,f transport has not cl.ly nrade conrmuting easicr, but has conrc, with its sharr.of challerlgcs' R,ad traffic .*"tr.*, i.rirr:i.," ..r-rcl deerths involvirg ltod.a bodashave become L-()rnntoll placc' The in1uri"" .or..: clisabiliry er.cl clerrtir as wcll ersbeing a great 
"t"it'-(r"t',omic u.,1acx], Tlri;-;" ptrtting a hearm, fi.zrnc.inl str.inrtn families, commlr.it ies, hearth fac:iritics 

",-rJ 
tir" (ioverrmen i.

The challenges poscd by boda bodcts zrrc multi-faccted a.cr rcqrrire conce rtecrcfforts from arll stakchc'idcrs. we hervc ia"rriln.a your ,rrg..iroti<-r, as a kcy
;:t?f''oer 

which is capable or raclitatiir;'-'the devei;;;;;, <,r the poricy

The purpose of this lettcr is thereg.:I,, invil.e you for a half a cl:ry w.rkshop onThursday, 4tn June 2ors f-; 9.oo a.m. to 1.oo p.m. Thc ve.uc wi, bcCollege of Insurancc, Recl Cross R,ad, S,uth C.

RE: DEVELOPMENT oF
MOTORCYCLES

POLICY ON INSURANCE Of,. COMMERCIAL

7.1
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plcasc u-onfirm your availztbility to Mary Nkoimtt Tcl o'2o 4q9622O email

t r rtr kr ritttuqr i t'it.g r.l<t'

Yottrs faithfullY

U ot -
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\.INSURANCE REGULA TORY AUTHORITY

crN/rRA lOO1O2511'

2otl'May ZOI-1

Chief Executivt: ()fficcr,
Nati<llal Hospital Insurancc Funcl,
P.O. Box JO443 * OO100,
NAIRSBI.

Tel No. +254-20 * 2Z232SS/6

Dear Sir,

Attention: Richard Sigei

RE: STAKEHOLDERS, WORKSHOP
INSURANCE FOR COMMERCIAL

TO DEVELOP A POLICY ONMOTORCYCLES

I RA
lgnln. Ptace Longonot Road,
7th Floor, Upper X'itt,

!.p. Box 43505 - 00100, Nairobi, Kenva.Tel: +254 20 4996000, --'r "-"rs'
Fax: +254 20 2710126,

.E:Tr,], commins@ira.go.ke
Website: www.ira. go.ke

The Insurance Rcgulartor-l, Authont.),the Insurance (Amendm""tl- e,rr, fV"supervise and clevclop the insurance
government on the polic.y tr_r follow in

11 
.a sjlt-e corporation cstarblishecl undcr. l1 of 2006. It is marnclatecl t.., regtrlat.,,industry in I(enya as well ers to aclvise thcrrespect to insurance.

The emergence of ctlmmc:rc:ial nlrtor cycles (bod.a bctd.as)as an altcrnative rnocleof transport has Irot only made commuting casier, but iro" 
"o*. with its shar.eof challengcs' Rtad t."ifi"-;;;shes, i"i;;iZ;;;cl cre'ths *r"i"irg bodct bodashave become comnlotl phenomena. The irr;uri." cause clisabilit.y itncl cleath aswell as being a great soc:i,-ecotrornic tru.clc'rr. 

-ft,i" 
is ptrtting er helrv.y financi.lstr.in on famiries, oommunities, hr:altr, ra"iiiii** ,,r,r tht: (iovcrnmcnt.

The challengcs posgcl by boda bodas are murti-faceted a,cl requirc: r:oncertedefforts from all stakeht'icter's- we have ia"r,tli.a yoyr organizati., as il kev
: :"ffI.ll:: J}i "*fff.llje o r ra c l i t 

" 
ti,,;;; 

- 

tr,. a.,"r., p ; ;;. ; ir a r,,, r i cy pa p e. r

The purposc of this letter is thcrcr:.:1o invitc you for a ltalf a rlary r,r,srkshop opIl,ffi:ri,,1l.ji1: fl.,:.:{,:tii.?:;:;T;:Ji * p.- ii,., ,",,.rc wirr be

+T
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pleerse co,firnr vour avlilability to Mary Nkoimu Tt:l o2o 4996220 email

rt rt t l<-, r i tlr-t 1111i ry r,gr r. l<t'

Yours ftril.hfullY

SAMMY M. MAII'O\/E
CE oOF

D
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Such an arrangement is normally used where risks are uninsurable in theopen market, or due to the general unattractiveness of such risks toconventional insurers for one reason or another. (Insurance RegulatoryAuthority, 2oo9). The mutual insurance concept is akin to a cooperativesociet5r or Savings and Credit Cooperative (SACCO).

The government can take advantage of the existence of the associations andorganize the boda boda operators to form a rnutual i"";;";.. company tomanage the risks arising or:t of the business. Further, the NiaA requires bodabodastoformassociationsofatleast1oooperato,".

5.2. tr .1 Legal Frameu,crk

The mutual to be under the purview;of the Insurance RegulatoryAuthority 
"'',' 

',
There is no provision fo1 mutuar insurance companies under theInsurance Act, CAp 4gT.
In order to allow for the ricensing and operation of mutuar companies,there is need to amend the Insurl". a"t ,o "."",. provisions for theirsupervision.

:it-::f 
to be managed based on insurance principles and funded bypremrums.

The mutual insurance company to cover exclusively risks associated withbod'a bod.a business. These incrude own damage, third party, medicalexpenses, personal accident, last expense and life covers.The mutual insurance company may be owned by the nationarassociation of bod.a bodas where the county associations haverepresentation.
where this option is adopted, the IRA may consider commissioning astudy in jurisdictions which supervise mutuals.

I

72



5.2.2 Evaluetion

'5"2.2.L Merits

- As the mutual will not be profit d'riven, premiums are bound to be affordable

to the boda boda oPerators'

- This is bound to lead. to improved risk management due to convergence of

ownership and the relevant insurance mechanism'

- Will offer a clear sense of ownership, hence individual commitment to the

-willofferhigheconomiesofscaleduetothehighbusinessvolume.
- WiU tap revenue from a guaranteed captive market'

- will lead to improved senrice delivery as the mutual will be committed to

honoring its obligations and offering timely claims settlement to its

members.
- Will encourage adherence to traffic rules'

- The associatlons may be used, as channels for distributing insurance to

their members thus increasing insurance penetration in the country'

- Develop community spirit as mutual companies are cooperative ventures'

Policyholders/ownerswouldfeelcomfortable.dealingwithamutual
company which theY are Part of'

5.2.2.2 Demerr'ts of e tr'{utual

-ItmaytakeSometimetoraiseadd'itionalfundsshouldtheneedarisefor
expansion

- In contrast to conventional shareholder controlled corporates, there is lack

of a core owner to provide business vision and exercise essential control'

;i "oi *.1 structured and governed, there is the risk of poor corporate

governance.

5.2.3 Compulsory Poo1s far Boda B'odas

under this arrangement, the existi ng boda bodas associations will be organized

into formal groups and registered'. The government will then compel the

associations to form a common pool to manage the risks associated with their

business at the national level'

13
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5.2.3.1 i,egal Frameur*rk

- Establishment of a statutory compulsory poor to manage the risksassociated with boda bod.abusiness.
- Amendment of the Insurance Act to allow supervision of insurance pools.

5.2.4 Evaluation

5.2.4.L Merits of, pools

Mandatory and no free exits, hence assuring,un* term sustainability.Existence of economies of scale due to thc:Iar#'."r*u.. 
"{i"a" bod.as inthe country.

Ability to generate data for underwriting purposes.
Pooling of resources and sharing of tiabilities.

5.2.4,2 Demerits of pcols

This may lead to establishment,of a monopoly, unress more than one pooris estabtished. This:is contrar5r:to the p.irr"ipr"" J;r;;.;;;*.; .conomy.There may be no clear sense of ownership.

5.2.5 Road Aeeidemt Conrpensation Leqy

This involves establishment of a fund through a le,4r to be charged on fuel(Insurance Regulatory Authodty, 2oog). The collected funds can be used tocompensate victims, including the rider of bod.a bod.a accidents. Funding canalso be partly derived from other sources such as registration of bod.a bod.asand licensing fees, inspection fees, traffic offence fines etc.

"5.2.5. I tegal Ftramew.ri,rl,;

o I margin to be loaded on the fuel price per litre and the amount collected tobe remitted to the body to be established.

)
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5.2.6 Eval,r.Lation

6.2.6.L Merits

-willprovideaguaranteedsourceoffundstomeetliabilities.
- Timely collection of funds and payment of claims'

- Provides certainty on the expected level of compensation based on an inbuilt

structured mechanism'
- As funding will be derived from indirect taxation (fuel levy) the cost

implications may not be easy to discern' h;n99'1aV not be contentious'

-offersprotectiontoallvictimsof.bodabodaaccidents.

5,2,6,2 Demerits

.Thebodycould'beexposedtoseriousmismanagementoratuse.
- The body would be susceptible to inherent,internat inlfl3ncies in state

corporations, thus rendering payment of cOfnPensation highly bureaucratic

and inefficient.
- There could be resistance to imposition of a compulsory levy'

- Absence of a 'no-fault'system wbuld lead to unsustainable legal costs'

15
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6.0 Policy Recommendations

The Authority proposes establishment of a mutual insurance company. Thisseems a compelling and workable option as the conventional insuranceindustry has largely shied away from covering risks associated with bod.a bod.asdespite a huge potential for business.

Mutuals are usua,y formed by a defined group of people for a defined purpose.currently' there are bod.a bodaassociations where members contribute a smallamount on a monthry basis from which pay-outs are *;;;;;^;;""" sufferingrisk events. In essence, this is a form 
"f 

j.f. 
O*ir"U.

The Insurance Regulatory Authority in partnership with other stakeholders canaid these associations to develop io.*J i"";;.. rrr"="""1"]"tiorr" can beused in various ways to providq insuran"r 
".*i"es to trr.i. *.*bers. Theseinclude: ::

The associations may be used as channels,for distributing insurance totheir members thus increasing insuran;;;";;"tion in th. Jurtry.The associations may be ,..J to colect pi.*irrrrs qnd remit to the mutuarinsurance company, thus making it cost .ff."U"".
The associations can be used 1o 

"ott.., i;;ents required for ciaimsprocessing, thus ensuring cornpensation is done in a timely manner.

ll;:::ciations 
can reinforce trust in the insurance products by the

The associations can have a close rerationship with and amongst themembers which aids in understanding the needs of the members as well asmanaging the risk of fraudulent claims.
The associations can be used for member selection and reducing insurancerisks such as fraud, over_usage and moral hazard..
The associations can be used to provide other complimentary services suchas training members on safetJr, heatth or other services that complimentinsurance services. This reads to improved risk management making thebusiness attractive to the insurance industry.

The association can be insured
individuals. This can reduce th
maintains records of its members.

as a group policyholder as opposed to
e cost of insurance and the association

16
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Theassociationscanactasameallsofred,ucingcostsandrnaking
insurancemoreaffordablebybeingallaggregatorofmemberstosupport
product delivery.

Adopting this option therefore does not require a lot of resources' There are

some strategic partners who are interested in safety of road users and may be

willing to finance this initiative. These include world Bank and world Health
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7.O Poliey Implementation

There is need to promote alternative modes of mobili\r (boda bod.as)to ensure
that goods, services and people move from one point to another with much easeand convenience. There is however need to ensure that these modes of
transport are safe. Addressing the safety of pedestrians, cyclists and motor
cyclists is critical to successfully reducing the total number of global road
traffic deaths. (World Health Organization, 2013) 

.:

WHO estimates that, unless immediate action is taken, road traffic injuries willrise to becorne the fifth leading calrse of'diath by 2O3O. In addition to
fatalities, many less severe injuries are caused by road traffic crashes. These
non-fatal injuries are an important cause of disability. According to WHO, the
vulnerable groups are pedestrians, cyclists and motor cyclists.

There are sufficient legislations and laws on,road safety in the:country. The
challenge is implementation of the same. New lraffi" ,-,rt." -ay .rot add any
value in reducing the intensity of accidents on Kenyan roads, ,.r1.". properly
designed and implemented (Manyara, 2013). There is also need to step up full
and meaningful participation by stakeholders so as to address the challenges
caused by boda boda business effectively.

7.l Ins,:i'iutioriatr, Frarnework
:,

The stakeholders in the boda boda sub-sector have been divided into two
categories based on the role that they play; preventive and reactive.

7 "l.L Prevemti.ve R.ci iie

These are the organizations that play a preventive role by putting in place
measures that reduce the frequency of accidents, anrd / or should an accident
happen, the impact is minimized.

7.1. !.. t }fiinisf r]' of T:i, asport
- The Ministry of Transport may consider establishing specific lanes for

boda bodas. In Busia, a different bicycle lane was established and this
led to a tremendous reduction in accidents (Ochieng & Egessa,, 2003).
An increase in the number of bod.a bod.as in the region has led to
congestion thus making the lane narrow.

I
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-Ensurethattheroadsareingoodconditionwithpropersignboards.

T,L.!,2Intratic*alTra*sportandsafetyAuthc::ity

-Developrulesandregulationsfortheoperationsof.bodabodas,
-Developcurriculumfordrivingschoolsf'orbodabodariders.
- Ensure that only registered Jriving schools offer training to boda boda

riders.
-Inpartnershipwithotherstakehold'ers,developanationalstrateSron

creation of awareness on road safety and insurance

- coordinate implementation of the national strateSr on road safety and

insurance awareness'
-Issuebodabod.ariderswithannualdrivinglicenses.
-Inpartnershipwiththecountygovernments,ensurethatbodaboda

rid.ers have Certificates of Good Conducts (CGC)'

- In partnership with the traf{ic police, enstlre that the rules are strictly

adhered to'
- coordinate training of. bod.a boda riders arLd I or operators on safety'

operations of insurance ,.*i""", financial literacy and other related

issues.
- In partnership with other stakeholders coordinate on funding of road

safety and insurance aluareness prograrns'

- Liaise with other strategic partners to develop strategies aimed at

ensuring safety of passengers and other road users'

;/. i. i.3 lr[inist:":" of De";ci'utiqn

a

Registration of bod,a bod,awelfare associations and f or chamas both at

the counry and national level'

Guide the bod.a boda associations to form formal organizations by

putting in place the required structures as well as developing a code of

conduct for self-regulation'
Training members on basic business skills'

19
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7.L.L.q County Governments

The count5r governments play a key role in ensuring the success of bod.a bod.abusiness as well as safety of all road users. These include:

- Registration of boda bodasin the respective counrr.

:::'Jg 
road licenses to boda bod.as so as to have a right to use the

3rffl"J".specific 
bve-laws to handle operations of bod.a bodas in the

- Issuing certificates of Good conduct to brio bodariders.- Ensure that the bod.a bodas are in gooa,*;;;;;;;".- Conduct annual inspection of bod.a-bodas.- Allocate parking space for bod.a bod.as. 
-

:::':: 
for funds from strategic p".,rr... interested in safery of road

'7.1.1.5
. '.r.

i3odq, BoCa.Assccia

- In partnership wittr other organizations, train members on safetSr,

,".:Hl""s 
of insurance services, financiar literacy and other rerated

:THt;h:T:T:eI9 
are properlv trained and have a valid driving ricense

- self-reguration and instil disciprine on the members.- Control and regulate routes.
- Ensure members of the group have valid insurance.- Liaise with the insurancJ 

"orirpuries in the event of an accident byensuring that a[ reqirired documents have been submitted.- Solve disputes amongst the members.
'7.L.1.6 ?raffic potrice

- Enforcing regurations on operations of bod.a bod.asincluding:i' Riders have a valid ariving license and certificate of iood conduct.ii' Enforcing the hermet raw and standard.iii. Limiting passengers to only one.iv' wearing reflectors and using daytime headlights.v. Operating on designated routes.
a

<(L
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vi. Not drinking and driving or speeding'

vii. Ensure bod"a bodasopeiate on the designated routes only'

7,,L.2 Reactive Role

Risks can only be minimized but not eliminated completely. The organizations

underthiscategoryhandletheresidualrisksthatmaterta]rizeafterthe
preventive measures have been put in place'

7.1."2.L Insura:;'ce RegulatoryAuthority

_ create an enabling environment for the development of insurance

products for boda boda' 
rpanies underwrite insurance

- Develop laws and regulations to:enable com

business related to boda boda'

-Enforcelawsandregulationspertainingtoinsurancebusiness.
-Advicethegovernmentonmattersre.latingtoinsurance.
-Inpartnershipwithotherorganuations,trarnandcreateawarenessfor

bod"a bod.aoperators or, =rfet], operations of insurance services' financial

literacy and other related issues"

'?.L.2.2 National Hospital Insuran'ce FunC

Developspecialpackagesar.rdapplicableratesforbodabodasmakeit
compulsory for ti" o*.rs and / or riders to contribute to the fund'

Administerthefunds,processandpaymedicalexpensesforriderswho
are involved in accidents'

Inpartnershipwithotherorgan2zations,trainandcreateawarenessfor
boda bodaoperators on safety operations of insurance services' financial

literacy and other related issues'

7.1-,2,3 Retire:nent Beriefits Autiaority

Facilitate development of pension schemes for the boda boda operators'

Inpartnershipwithotherorganiza'tions,trainandcreateawarenessfor
boda bodaoperators on safety, operations of insurance services, financial

2L

literacy and other related issues

t
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7.L.2.4 National Social Security Fund

ffiH:mandatory 
for bod,a iod.a oferato.s and riders to contribute to

- Administer the funds, process and pay compensation to the beneficiariesof affected boda bodaoperators.
- In partnership with othlr organizations, train and create awareness forthe boda bod'a operators on safety operations of insurance services,financiar literacy and other related issues.

I
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Appendix 1

List of Stakeholders

Discussions were held with the following stakeholders when developing the

poliry paper:

1

2
3
4
5.
6.
7.
8.
9.
10

11

t2 N

13. tsA
L4. TrafIiePo1ice - bi

pany [irttit"a

rt

15. Xplico
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Deflnltion of Terms

L. Boda Bodas

2. Boda Boda operator - Refers to the

3. Ctwmas Informal

activi

4. Mama lvlboga

5. Matafits

6. Trtk-tltks

- Refers to:
- T\nro-wheels motor cycles;
- Trailer motor rycles with three wheels; and
- Passenger motor ryclei with three wheels

populady known as "tttk-tttl{.

rider trd / or owner.

raising funds through
for generating

assist mem in the event of

vehicles.

three wheels.

e1 .
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Executive Summary

Freamble

The Insurance Regulatory Authority (lRA) was established under an Act of
Parliament to supervise, regulate and develop the insurance industry in Kenya.

The core objectives of the Authority are to protect policyholders and

beneficiaries of insurance, and to provide access to insurance to the

population.

One of the functions of the Authority is to advice the Government on matters
relating to insurance. In discharging this function, the Authority established a

taskforce to develop a. cornprehensive policy paPer with recornrnendations on

how victims of boda boda accidents can be compensated.

The taskforce was appointed on l71e March 2015 and consists of
representatives from:

- Association of Kenya Insurers
- Insurance Regulatory AuthorilY
- National Transport and Safety Authority.

Members of the taskforce are:

1. Mary Nkoimu
2. Jemima Mwaniki
3. Eric K'Omolo
4. Mathews Odero
5. William Kiama
6. Robert Ngugi

- Insurance Regulatory AuthoritY
- Insurance Regulatory Authority
- Insurance Regulatory Authority
- Insurance Regulatory Authority
- Association of Kenya Insurers
- National Transport and Safety Authority

A.f,ternative Mode of T"ranspsrt

The Government waived taxes on imported motor cycles in the year 2008 with
the aim of promoting job creation in the transport sector to the youth. This led

to an upsurge of commercial motor cycles (commonly referred to as boda bodal

in the country.

Boda bod.as provide three types of transport services in the country, namely:
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i. Short distance service within main urban areas competing with
conventional taxis and T[k-tuks.

ii. Act as feeders to urban areas with low density demand, or rough terrain
where taxis and tuk-tuks are non-attractive.

iii. Act as feeders to main roads competing and supplementing taris and
larger capacity matatus.

The types of boda boda used in the country for transport are:

. Bicycles, in some rural areas.

. covered rnotor cycle rnrith an urnbrella [rnbdified.state].
o Passenger motor cycle with three w.heels popularly known as "tttk-tttl{

Impact af Bodc* Bod.m,s ''r. ,,

Boda boda business has bec-ome significant to,all involved stakeholders: the
owners, riders and customers. Boda boda business has not only eased getting
around in the country, but has also come with its share of challenges.

Merits <",f Boda.l3actczs Brasiness

The benefits of boda boda business include:

- It is a source of income.
- It is relatively cheaper to purchase and maintain.
- creates employment opportunities, especially for the youth.
- It is readily available both in urban and rural areas.
- The charges of hiring a boda boda are relatively cheap and negotiable.
- Delivery of goods and services to the doorsteps of customers.
- They are used as a means of transport where roads are impassible.
- They are used as ambuiances in remote areas of the country.

include

Cause accidents and loss of lives.
Cause congestions and traffic jams in urban areas.
Boda boda are vulnerable and are associated with criminal activities in
some parts of the country.

Boda boda business has however come with significant challenges, which
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Health ha,ards such as pneumonia, amongst the riders and pollution
due to gas emissions.
The business is associated with high drop-out rate of school going

minors in some parts of the country.
Associated with some socio-economic challenges such as early marriages
and high prevalence of HIV/AIDS in some parts of the country.

Chailenges facz*g BaCa Boda Business

This new mode of transport has however come with challenges, as they become

a common sight, so is the number of road accidents associated with boda
bodas. Road traffic crashes, injuries and deaths involving boda boda are on
the increase. The injuries car.rse disability and dea-th as well as being a great
socio-economic burden. This is putting a heavy financial strain on families,
communities and health facilities. Globally, it is estimated that RTIs cost
governments betwe en lo/o to 3o/o of their total Gross Domestic Product (GDP).

According to the World Health Organization (WHO), traffic accidents are among
the top ten causes of death globally, coming third after HIV/AIDS and
tuberculosis respectively. In a report dubbed 'The Burden of Road Traffic
Injuries - The Global Picture', released in September 2014, WHO says motor
cycle accidents contribute to 23 per cent of global traffic deaths. In Kenya,
statistics from National Transport and Safety Authority (NTSA) show that as at
31st December 2014,388 riders died in traffic accidents up from 328 the
previous year.

It is estimated that accidents caused by boda bodas claim more lives than any
other mode of transport in the country. According to official statistics, three (3)

out of a hund.red (100) people, who are involved in boda boda accidents, lose

their lives. The number of lives lost through boda boda accidents is estimated
to be at least 500 people per year, according to the Traffic Police Department
statistics. This accounts for 14 per cent of total number of road fatalities in the
country, which stands at 3,000 per year.

Road traffic injuries place a heavy strain on health care services in terms of
financial resources, bed occupancy and demand placed on health
professionals. A report by the WHO in the year 2OO9 revealed that RTI patients
represent 45yo - 6Ooh of all admissions to surgical wards in the country.
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Road injury epidemic is a crisis for public health in the country and is a major
contributor of poverty. The cost of treating victims of boda boda accidents is
quite high and most of them do not even have the basic cover from the National
Hospital Insurance Fund (NHIF). Public hospitals are therefore obliged to treat
them for free, a situation that has left hospitals with huge debts especially due
to the cost of treating such accident victims, who usually suffer multiple
fractures. The hospitals are forced to waive such bills because most of the
victims are unable to pay and cannot be detained in hospitals indefinitely.

Public hospitals have been forced to devote valuable bed-space to accommodate
casualties of motor cycle accidents. ThC. ,,accidents are so frequent
necessitating rnany public hrospitals to establish special. wards for victirns of
boda boda accidents

Cornpeffisatioft for Victinrs of Brcda Eiods Accidents

Compensation (insurance) fo, l'.oi"tirn" of lboao bod.a accidents is either
insufficient or not available at all, Despite being an opportunity for business,
most insurance compalies have shunned, the business opportunity. This is
because boda boda.s are,:viewed as being high risk due to lack of regulation,
amongst others.

Currently, only seven (Q insrrrance comp€rnies out of thirty six (36) authorized
,i'.insurance,coinpanies offer insurance covers for motor cycles, out of which only
two (2) offer cover for boda bodas. The motor cycle policy varies from one
company to the other, but the cover is for private and commerciai (not for
ferrying paylng passengers) . Generally, the cover provided caters for:

Third party only.
Third party fire and theft; and
Comprehensive - Material own damage.

Most boda bodas purchase insurance cover so as to comply with the traffic
rules. This cover compensates damage to third party property damage only
and is for private and commercial use oniy. It is evident that the rider and the
passenger are not covered for under the current insurance products.
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h/Iethodology

The fotlowing methodolos/ was employed in the development of the policy
paper:

I
II

III

Literature review.
Discussions with key stakeholders
Study tours to other countries with a high prevalence of commercial
motor cycles.

Fossi.ble Opticlns

The Insurance Regulatory Authority makes the following recommendations for
consideration as the possible options for ensuring that victims of boda boda

accidents are compensated in the event of an accident in order of priority.
Details of the possible options are available in the body of the paper.

1. Establishment of muttral insurance company(ies).
2. Establishment of Compulsory Pools f.or bodabodas.
3. Establishment of a Road Accident Compensation Fund

Recomme!rda'{:i,orrs

There is need to promote alternative modes of mobiliLy (boda bodas)to ensure

that goods, services and people move from one point to another with much ease

and convenience. There is however need to ensure that these modes of
transport are safe. Addressing the safety of pedestrians, cyclists and motor
cyclists is critical to successfully reducing the total number of global road

traffic deaths. (World Health Organization, 2013)

WHO estimates that, unless immediate action is taken, road traffic injuries will
rise to become the fifth leading cause of death by 2030. In addition to
fatalities, many less severe injuries are caused by road traffic crashes. These

non-fatal injuries are an important cause of disabiiity. According to WHO, the

vulnerable groups are pedestrians, cyclists and motor cyclists.
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invaluable necessity. Due to a lack of adequate regulation however, tl:,e boda

boda sector has become one of the leading causes of road carnage, claiming the
lives of thousands and maiming even more (Odero, 2OO9l.

Traffic deaths and injuries can have devastating financial and social

consequences for families, communities and the nation at large. According to

the NTSA RTIs cost Kenya's economy about KES 14 billion as of June 2Ol4
(National Transport and Safety Authority, 2OI4l Road traffic crashes, injuries
and deaths involving motor cycles has also increased., noticeably and is putting
a heavy burden on families, communities and tlrfhdalth system in general.

Road traffic injuries place a heavy strain on healtle care services in terrns of
financial resources, bed occupancy' and demand placed on health
professionals. A report by the WHO in the year 2OO9 revealed that RTI patients
represent 45o/o - 6Ooh of all admissionS to surgical wards in the country (World

Health Organization, 2009). ...

The cost of treating victims o1 6;dda boda accidents is quite high and most of

them do not even have the basic. cover,from the 'National Hospital Insurance
Fund (NHIF). Public hospitals are'therefore obliged,to treat them for free, a
situation that has left hospitals with huge debts especially due to the cost of

treating such accident victiins, who usually suffer multiple fractures. The

hospitals are forced to waive such bills because most of the victims are unable

to pay and cannot be detained,in'hospitals indefinitely.

Public hospitals have been forced to devote valuable bed-space to accommodate

casualties of motor cycle accidents. The accidents are so frequent
necessitating many public hospitals to establish special wards for victims of

bod.a bod"a accidents. For instance Kenyatta National Hospital has converted

wards 6A, C and D into emergency wards to receive the swelling numbers of

motorcycle victims (Manyara C. G., 2013).

Traffic rules for motorists, cyclists and pedestrians are rarely adhered to

leading to an increase in accidents due to the interactions between the various
means of transport. Boda boda operators normally bear hea',ry losses in the

event of an accident (Ochieng & Egessa,, 2003). Where a passenger is injured,

the operator meets the cost of treatment or compensation as the passenger is

not covered in the insurance.
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In conclusion, accidents caused by motor cycles can be fatal and constitutes a
high economic burden. The accidents also impose high intangible cost (i.e.

pain, grief and suffering). On the other hand, compensation (insurance) for
victims of boda boda accidents is either insufficient or not available at all.
Despite being an opportunity for business, most insurance companies shy
away from offering insurance cover to commercial motor cycles due to:

Lack of regulation in the sector;
High administrative costs due to the large nrrmbers of boda bodas;
Boda bodas do not have designated routes thus move from one place to
another. This makes monitoring difficult;
Most bod.a bod.as are hired leading to lack of control by the owners;
Lack of cooperation by the riders,and / or owners in the event of a claim.
Boda boda riders do not report accidents to the police. A study carried
out by Amend in Thika in January and Febnrary 2OL4 revealed that only
8.5o/o of the riders reported the accidents (Amend Kenya,2Ol4l;
Ignorance on safety measures !y the riders,and I or passengers;

Lack of enforcement of traflic rules; and
General negative perception towards' insurance companies underwriting
public service vehicles (PSVs).
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4,O Objective

The main objective of this poliry paper is to ensure that victims of accidents
caused by boda bodas have some form of protection and will be compensated
against risks associated with the business.

The specific objectives include:
1. Access to insurance by boda boda operators.
2. Mechanism of managing risks amongst boda operators.
3. Creating awareness and training of

and insurance.
operators on roard safety

4. Developing mechanisms of t the bers of the public are
protected and compensated
business.

5. Ensure access to healthcare
health insurance cover
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5.O PolicY Issues

The following policy issues have been identified following discussions with key

stakeholders:
1. Lack of access to insurance'
2. Lack of awareness on road safety and insurance

3. Lack of enforcement of traffic rr.les'

S " L [,aek of aaeess 'i:o Insurance

Despite the fact that bod.a bodabusiness is booming (over 5OO'000 registered

motorcycles) in the country, insurance companies have shunned the business

opportunity. The insurance industry considers boda boda business as a high

risk due to the following:

1. High number of accidents'

2. High cost of administering individual policies'

3. Lack of sufficient statistics for underwriting'purposes'

a.Highnumberofunauthorizedbodabodariders.
5. General negative perception towards insurance companies underwriting

public senrice vehicles (PSVs)'

5.1,.I EIf,gh l{urrnbei: of Aceidents

Statistics from the traffic department, Nairobi county, shows that between

January and April 2Ol4 motoicycle fatalities were 13, serious injuries were 53

and slightly injured were 19 as compared to the same period 2015 where

fatalities were 18, serious injuries 62 and slight injuries were 21'

5. 1.2 High esst ofi.*.drninistering Inrii'viduei Fol'icieg

with the low premiums charged, individual policies for every motor cycle are

very expensive to manage. Moral hazard, and claim management costs' Spread

of claims and driver not being the owner of the motor cycle'

9
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5. 1.3
Purposes

Lack af suffici-ent statisties for und,erwriting

studies indicate that less than 7oo/o ofmotorcycle accidents are reported to thepoiice (Amend Kenya, 2or4). The available statistics on motorcycles accidentsare not sufficient to support the design of an insurance product which insurersare willing to under-write. Designing insurance products require an estimationof expected accidents rates, cost of claim, 
"*p.rr""" as well as profit margins.

a

5. 1.4 ..,:....Itigh slumber o,f, unauthorized:Boda Boda Riders
The Traffic Act requires all riders on Kenyan road to have valid driving licenses.This is also a requirement for acquiring a motor i"""a;"" o.r"r. whereasthere is no reliable statistics on the "*u.. of licensed riders; mo"t of the bod.aboda riders are not authorized to ride motorcycfes which makes it impossible

' ' rtt,' , 
l'. ,.:

5' 1"5 $egative perceptiott'":toward-s instaremce eomrpareies.that uncierwrite public $ervice vehieles (p$; - --"

Insurance companies that underwri te matalus and psv are generally
considered by the pubric to be high risk companies. This is mainlybecause of fraud associated vrith PSV accidents as well as a history ofcompa,ies underwriting psv having been put under statutory
management.

,- o
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5.2 PolicY OPtions

Many Kenyans rely On matafits and, boda bodas to commute' hence the need

for more enerry and resources to be focused on enhancing safety in the public

road transport system. It is however not possible to eliminate all the risks

associated with the transport sector and. road accidents are prone to happen'

Compared to car occupants, motor cycle riders and their passengers are

relatively unprotected. The likelihood of serious injury^or death {aced by motor

cyclists and their passengers is therefore higher than for other groups of users

of motorized transport.

Despite the fact that bod"a bod.a business is booming (over 600'000 registered

motorcycles) in the country, insurance companies have shunned the business

opportunity. The risks associated with operating bod'a boda business may be

considered as a social probiem which requires a social solution'

To fill the gap caused by lack of insurance cover for compensation' boda boda

operators have formed welfare associatio"" i? 
assist one another in the event of

misfortunes. These include catering for medical expenses' funeral expenses for

the members and grving somethinf smarl to the beneficiaries of the deceased'

The members alsJparticipate in income generating activities such as brick-

making,livestockt.".pi,,gandmerry-go-rounds.Theseassociationsare
normally registered with the Ministry of Devolution (former Ministry of Social

Services).

After lengthy deliberations, the Authority has come up with the following

possible options for consideration, in order of priority'

3.2.L Mtltu*:l [nsstr&'rrce Cor'nFa'ny

A mutual insurance company is owned by its policyholders' The purpose of a

mutUal insurance comPany is to provide insurance coverage for its members'

The members have a right to select management' Mutuals exist in order to

ensure the benefits promised to the members are long term thus avoiding the

pressure of achieving short term profit targets' The goal of the mutuai is to

provide its members insurance coverage at or near cost'

r4

7t


