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Att: Serah M. Kioko

REQUEST FOR, A STATEMENT ON INTERDICTION OF TEACHERS
AND VIOLATION OF TRADE UNION R.IGHTS

Reference is made to your letter dated 26s September, 2Ol9 on the above
matter.

Attached, herewith, please find a statement on interdiction of teachers for your
consideration.
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TEACHERS SERVICE COMMISSION

A STATEMENT ON TEACHERS INTERDICTED FOR DISRUPTING APRIL. 2019
COMPETENCY BASED CURICULUM TRAININGS FOR H EADTEACHERS AND GRADES 1-4

PRIMARY EDUCATION TEACHERS:

A QUESTION RAISED BY THE MEMBER OF PARLIAMENT FOR HOMA.BAY TOWN
CONSTITUENCY

HON. PETER OPONDO KALUMA.

Presented bv

DR. NANCY NJERI MACHARIA cBs
SECRETARY/CHI EF EXECUTIVE

TEACHERS SERVICE COMMISSION
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A. BACKGROUND
LEGAL FRAMEWORK UNDERPINNING TSC OPERATIONS

1. The Teachers Service Commission is established under Article 237 (11 of

the Constitution with the overatl mandate of teacher management.

Specificatly, Articte 237 (21of the Constitution mandates the Commission

to, inter olia,

over teachers

resister trained teache and exercise disciplinarv control

2. ln addition to the functions set out in Article 237 of the Constitution, the

Teachers Service Commission Act. No. 20 of 2012 (TSC Act) mandates the

Commission to, among other things, formulate policies to achieve its

mandate; and monitor the conduct and performonce of teachers in the

teachinq service.

3. Pursuant to section 47 of the TSC Act, the Commission has pubtished the

Code of Regulations for Teachers which is appticabte to atl registered

teachers and provides for, among other things, "manaqement ond

administration of the function of discipline of those in the teachinq

service."

4. ln developing the Code of Regutations for Teachers (2015) (hereinafter the

CORT), the Commission strictty adhered to the provisions of the

Constitution that underscores the principte of pubtic participation and the

provisions of Statutory lnstruments Act, 7010, which govern the process of

developi ng subsidiary legistations.

5. Every ctause in the CORT was discussed, negotiated and agreed upon by

atl stakehotders in the Education sector.
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As required by taw, the provisions of the COR being a detegated legistation

was extensivety interrogated by the Partiamentary DepartmentaI

Committee on Education and Research and the Committee on Detegated

Legistation of the 11th Parliament.

The same was approved by the then Partiament and gazetted as Leeal

Notice No 196 of 2O15.

EMPLOYMENT & LABOUR RELATIONS

(i) Relotionshio between TSC ond Teachers in its emD lovment

6. Fundamentatty, every individuat teacher in the employment of the

Commission has personal contract of service with the Commission. The

contract of service between TSC and every teacher in its emptoyment is

governed by the provisions of the Emptoyment Act. 2007.

7. A teacher who subscribes to a trade union does so on the basis of his/her

emptoyment retationship with the Commission. Thus, it is a teacher's

employment which provides the teacher with the opportunity to subscribe

to, found and/or betong to a trade union.

(ii) Relationship between TSC and Teocher Unions

8. The relationship between the Commission and the teacher unions is

premised on the provisions of Articte 41 of the Constitution, the Labour

Relations Act, 2007, Recognition Agreements and Cottective Bargaining

Agreements.

9. To this end, TSC has a Recognition Agreement with Kenya National Union

of Teachers (KNUT) and the Kenya Union of Post Primary Education

Teachers (KUPPET).
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To foster cordiat industrial retations in the teaching service, TSC has signed

a Collective Bargaining Agreement (CBA) for the period 2017-2021 with

the teacher unions.

10. The CBA and Recognition Agreements read together with Part Vlll of the

Labour Retations Act,2007 give specific guidetines for handting disputes in

a peacefut, coherent, structured and organized manner.

The said tegal instruments further prescribe in detail procedural steps for

dectaring a dispute between the Commission and Teacher unions.

TEACHING SERVICE AND THE EDUCATION SECTOR

The Principle of complementarity in service delivery

11. The Teaching service is a sub-sector of the Education Sector. Whereas

section 15 of the Fourth Schedute to the Constitution of Kenya vests

education policv and curricula, among others, with the national

government, Article 237 of the Constitution vests the management and

administration of the teaching service on the Commission.

12. As agencies of government, in discharging their respective constitutional

mandates, the Ministry of Education and the Teachers Service Commission

have at atl times demonstrated the principle of complementoritv to

ensure success of att educational programmes.

13. We underscore that the Commission has a DUTY under the Constitution

and the law to ensure that education curricutum, as devetoped and

designed by the Ministry of Education, is futty and successfutty

imptemented in att schoots for the benefit of our chitdren, our future. At

the center of imptementation of education curricutum is the Leactgl.
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The New Education Curriculum (Competency-Based Curriculum)

14. lt is common knowledge that the national government, through the

Ministry of Education, is in the process of phasing out the 8-4-4 Education

System with Competency-Based Curricutum fottowing a series of research

and activities geared towards the same. Just to hightight but a few: -

(a) ln 2016, the Ministry of Education conducted a countrywide Needs

Assessment on the education curricutum change in Kenya. This ted

to the devetopment of Basic Education Curricutum Framework2017.

(b) ln 2018 the Ministry of Education devetoped the Basic Education

Framework on the Competency-Based Curricutum and pitoted the

New Curricuturn countrywide in Pre-Primary 1 (PP1); Pre-Primary 2

(PP2); Grade 1; Grade 2; and Grade 3.

(c) ln January, 2019 the Ministry of Education rotted out the New

Curricutum in atl tower primary schoots (PP1, PP2, Grade 1, Grade

2, and Grade 3).

15. For the success of the imptementation of the New Curricutum the

Commission is under DUTY to ensure in-service training of teachers in

pedagogy to undertake teaching of the New Curricutum to our chitdren.

The KNUT's concern on trainine of Teachers

16. After the rotl out of the New Curriculum, the KNUT conducted a

"reseorch" on "Teacher preparedness for the implementotion of the

Comoetencv-Based Curriculum in Pre-Prima rv and Lower Primarv

Grades in Kenva. " The KNUT reteased the report of its "reseorch" on

181312019. The Report made the fottowing conctusions, among others
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(a) The implementation of the Competency-Based curriculum wos

hurriedly done before the maioritv of the teachers were trained

on its contents and teachino methods.

(b) The dota suggested that inadequate trainine of teachers will
hinder most of them from obtaining a solid base of essentiol

knowledge of the Competency-Based Curriculum.
t

(c) l{ost Pre-Primarv, Grode One, Two, ond Three teachers have

not been trained on the CBC.

TRAINING OF TEACHERS FOR THE FULL AND SUCCESSFUL

IMPLEMENTATION OF THE NEW CURRICULUM

i) fSC's mandate to train teachers for the full ond successful
implementation of the New Curriculum

17. TSC and Ministry of Education undertook etaborate ptans to train teachers

of atl cadre and Senior Government officiats in the Education Sector to

ensure successful implementation of the New Curricutum. !n ptaying the

comptementarity rote to ensure and facilitate successful imptementation

of the New Curricutum, the Commission:

(a) Co-ordinated the training of 181 Master Trainers comprising its own

officers and officers from the wider Ministry of Education between

81412019 and 121412019 as summarized in the table betow:

Table: Traininq of Master Trainers

s/No ORGANIZATION MASTER TRAINERS

1 Ministry of Education (QASOS) 40
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7 feachers Service Commission 20

3 Kenya lnstitute of Curricutum Devetopment 79

4 Kenya lnstitute of SpeciaI Education 10

5 Kenya NationaI Examinations CounciI 20

6 Directorate of Primary Education 12

TOTAL 181

Source: Teachers Service Commission, 2019

(b) Using the Master Trainers, further trained a totaI of 2,485 trainers

between 15141209 and 191412019 in 42 training centres distributed

countywide. These inctuded 1,165 Curricutum Support Officers

(CSOs), and 1,320 CBC Champion teachers.

(c) Organized countrywide training for ALL teachers both in pubtic and

private service on Competency-Based Curriculum between

231412019 and 261412019. The training which was conducted by

the CSOs and Champion teachers in 119 z.ones targeted a totat of

120.320 teachers as fotlows: 22,830 Head teochers; 68,490

teachers in public Primary Schools; and 30,000 teachers in privote

Primory Schools.

18. During countrywide training of teachers, it was imperative to train ALL

Head teachers in their dual rotes as classroom teachers and as the

supervisors and evaluators of the imolementation of curriculum.

Disruption of the CBC trainine bv a few teachers who subscribe to theii)
KNUT/
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19. On 231412019 during the 1st day of the CBC training, some 245 teachers

who constituted Headteachers, Deputy Headteachers, Senior teachers,

assistant teachers and KNUT Branch Executive Secretaries in some

branches in 14 Counties boycotted or gained entry into training venues

and disrupted, incited, physicatty restrained, assautted and/or caused

totaI chaos by forcefutty and viotently chasing away teachers who were

peacefutty undergoing the training.

20. These counties inctude Kajiodo, Kakamega, Bungomo, Kitui, fulachokos,

Kilifi, Taita-Toveto, Homa-bay, Garisso, Siaya, Kisii, Nyamiro,

Vihiga, and Kwale. No disturbance or boycott of the CBC training was

experienced in the remaining 33 Counties where lOOo/o attendance of

teachers was recorded at the training centers.

21. We note that:

(a) The total number of teachers who were targeted for the Aprit, 2018

training were 120,320 as indicated in paragraph 19 (c) herein above

and onty 258 teachers attempted to derail the process. This

constitutes O.2%.

(b) Cases of disruption of training were reported in 14 out of the 47

counties. This constitutes 29.8%.

(c) Teachers identified for the training were those that were octuatlv

teachinq the lower primarv where the New Curriculum is currentlv

under implementotion. This is the lot of teachers whom the KNUT's

Report of 181312019 had observed needed to be trained so as to

gain a solid bose of essentiol knowledee of the Competencv-

Based curriculum.
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(d) ALL Head teachers were targeted for the training to equip them with

knowtedge, competencies and skitts for implementation and

supervision of the New Curricutum as provided for under regulation

42(21of the Code of Regutations for Teachers.

(e) The primary intention of teachers who boycotted or gained entry

into training venues and disrupted, incited, restrained, and/or

chased away teachers who had had been invited to attend the

training was to disadvantaqe learners under their care since they

had made up their minds not to teach the New Curricutum ond hence

wanted their colleagues to ioin them.

iii) Consequences of the disruption of the CBC trainine

22. ln accordance with the provisions of the Code of Regutations for Teachers,

the Commission, through its various County Directors issued "show caltse"

letters to ALL teachers who were positivety identified to have engaged in

professional misconduct by boycotting, disrupting, inciting, restraining,

assaulting and/or attacking and chasing away their cotteagues (inctuding

those in the private sector) who were attending the CBC training.

23. Regrettabty, a host of teachers identified to have engaged in disrupting

the CBC training were Headteachers whose cardinal duty, aside from

actuaI teaching, is ion ond luation o the lementation o

the institut I curriculum.

24. Upon considering the teachers' responses to the "show cause" letters,

the respective TSC County Directors formed the opinion that the teachers

had a case to answer. Accordingty, the County Directors issued tetters of

interdiction to the affected teachers.

9
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B. RESPONSE TO THE HON. PETER O PONDO KALUMA. MP.

QUESTION (a)

Whv did TSC take action aqainst the 280 teachers who were resoondine
to their union's call for action, as orovided for bv Article 41 of the
Constitution without procedurallv enqaqins the union on this matter?

25. lt is not true that the Commission interdicted Two Hundred and Eighty

(280) teachers who boycotted and/or disrupted the Aprit, 2019 training

on CBC. The fact is that the Commission interdicted a total of Two

Hundred and Forty-Five (2451teachers in the whote Country transtating

to O.076% of the teaching force in pubtic service.

26. TSC as an employer and requlator of the teaching service has a cardinat

duty, solemn obtigation, constitutional and statutory mandate to protect

the interest of [earners who are minors. TSC is compelted by Articles 43

(f) and 53 (b) of the Constitution to ensure that learners access quatity

basic education. The Constitution further proctaims under Article 53 (2)

that where a matter invotves a chitd, the best interest of the chitd must

take precedence.

27. Secondly, TSC as an emplover and reeulator of the teaching service has

a constitutionat mandate to safeguard the integrity, nobitity and the

dignity of the teaching service by faithfutty and objectivety enforcing the

provisions of the tegat framework regutating the conduct of teachers both

in private and pubtic service.

28. The Commission has a sotemn duty to adhere to and futty imptement the

provisions of att law and regutations appticabte in the teaching service as

legislated and passed by Partiament for the purpose.
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29. lt is in this regard that upon receiving attegations touching on the

professionaI misconduct of some of our teachers, the Commission

commenced impartial investigations to estabtish the veracity of the

attegations. The investigations reveated that some of the teachers acted

contrary to the provisions of the Third Schedule of the Teachers Service

Commission Act, 2012; regulation 140 of the Code of Regutations for

Teachers; Part ll of the Code of conduct and Ethics for Teachers; and the

Public Officer Ethics Act.

30. The teachers were thereafter subjected to a fair, impartial and

transparent disciptinary process on a case-by-case basis as provided for in

their respective contracts of emptoyment and the Code of Regutations for

Teachers based on the merits of each case; [eve[ of responsibitity in the

professional misconduct; and evidence presented.

31. The Commission did not engage the KNUT in this regard for reasons that:

a) The KNUT did not and to-date has not dectared a dispute retating to the

matter as provided under the Recognition Agreement, the Cottective

Agreement and the Labour Retations Act;

b) The KNUT has no tegat mandate to issue parattel instructions to

emptoyees without invoking the grievance handting procedure which

entaits dectaration of a formal dispute as per the taw;

c) The issue invotving disciptine of emptoyees forms the core mandate of

an emptoyer. The law only atlows a union official to accompany an

emptoyee who is a member of the union at the time of the disciptinary

hearing;

1.1
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d) ln organizing and funding the training sessions, the Commission was

partty responding to the stakehotders' (inctuding the unions) catts for

thorough training of teachers to facilitate the rotling out of the New

Curricutum.

e) The KNUT Secretary General is a member of the CBC National Steering

Committee and shoutd have had the union's reseryations dealt with at

the committee [eve[ instead of misteading teachers to disrupt a

programme that the National Steering Committee had sanctioned.

QUESTION (b)

Whv has TSC failed to deduct and remit union dues for the months of
Julv and Auqust 2019, contrary to provisions of the labour laws and ILO

Convention No. 98 on the protection and riehts of trade unions, thus
crippline the operations of the Kenya National Union of Teachers, to
the detriment of teachers?

32. The Commission has carefutty considered the question and respectfutty

submits to the House that the information sought therein is subject of

titigation and pending in Court being Nairobi ELRC Petition Number 158

of 2019: Kenva Notional Union of Teachers ys. Teachers Service

Commission.

33. ln the said Petition, KNUT has sued the Commission for atleged refusaI to

deduct union dues for the months of July and August 2019. The Petition

together with two applications are scheduted for hearing on 15th October.

2019 as per the attached hearing Notice dated 27th September, 2019.
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34. Accordingly, pursuant to standing Order Number 89, the Commission

humbty requests the House to defer the said question with a view to

uphotding the sub judice Rule. Appendix lis a copy of the Hearing

Notice.

QUESTION (c)

Whv has TSC refused to complv with the conditions of the Collective
Barsaininq Aqreement (CBA) for 2017-2021 and ILO Convention 95
prohibitinq withdrawal of earnines bv workers, throueh the
introduction of two oarallel oavrolls , one for non-KNUT members who
benefit from the CBA and another for those not benefiting from the
CBA. vet the benefits of the CBA are for all teachers in the teachine
service and sufficient funding has been appropriated bv the National
Assemblv for these pavments?

35. The Commission has also carefutty considered the parameters of question

Number (c) and respectfutty submits to the House that the information

sought therein is atso subject of an active titigation and is pending in Court

being the same Nairobi ELRC Petition Number 158 of 2019: Kenvo

National Union of Teochers Ys. T eachers Service Commi ssi on.

36. ln the said Petition, KNUT has sued the Commission for atteged

introduction of two payrotts claiming the same to be ittegat and contrary

to ILO Conventions. Again, the Petition together with two apptications are

scheduted for hearing on 15th October. 2019 as per the attached hearing

Notice dated 27th September, 2019.

37. Once again, pursuant to standing Order Number 89, the Commission

humbty requests the House to defer the said question with a view to

uphotding the sub judice Rule. Appendix lis a copy of the Hearing

Notice.

13
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UESTION d

ist with court orders rticularl
formu latinq and implementine Career Proeression Guidelines (CPG) AND

Teacher Professional Development (TPD) guidelines contrary to the
orovisions of the Statutorv lnstruments Act. 2013 and the code of
reeulations for teachers, to the detriment of teachers?

38. The Commission has atso carefutty considered the scope of question

Number (d). The question seeks to estabtish why TSC has attegedty faited

to compty with Court Orders retating to imptementation of Career

Progression Guidetines and Teacher Professionat Devetopment Guidetines

(rPD).

39. Unfortunatety, the Commission is again unabte to conctusively address the

question at this point in time as the same is also subject of active titigation

pending hearing in court being Nairobi ELRC Petition Number 151 o

2018: Teochers Service Commission vs. Ken Notional Union o

Teachers

40. ln the said Petition, KNUT has fited an Apptication for contempt against

TSC for atteged disobedience of Orders of the Court. The Apptication is set

for hearing on 17th October. 2019 as per the attached contempt of court

apptication (Appendix 2).

41. Once more, pursuant to standing Order Number 89, the Commission

humbty requests the House to defer the said question with a view to

uphotding the sub judice Rule.

1.4
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CONCLUSION

42. ln submitting this Statement, the Commission wishes to make a passionate

appeat to Members to note that in discharging its mandate, TSC:

a) Lays emphasis on professionat conduct and integrity of teachers as rote

modets for [earners who are of earty ages.

b) Ptays a pivotal comptementarity role in the Education Sector,

especiatty in Curricutum imptementation. The imptementation of the

New Education Curricutum has steadily taken off and every one of us

is bound to support the same as it dictates Kenya's future.

c) Reiterates the need for atl leaders and institutions of government to

operate in concert to protect the right of our chitdren to quatity

education. Any act which compromises the quatity of education and

breeds indisciptine in institutions of basic learning ought to be

condemned by att in equal measure and thrust.

43. Finatty, the Commission wishes to take this opportunity to appreciate the

support and guidance it has received in the past from the Departmental

Committee on Education and Research and the National Assembly as a

whote in the pursuit of its mandate.

THANK YOU.
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REPUBLIC OF KENYA
IN THE EMPLOYMENT & LABOUR RELATIONS COURT AT NAIROBI

ELRC PETITION NO. 1.58 OF 2019

IN TFIE MATTER OF: ARTICLES 70, 22, 36, 4'1., 47, 759, 232 &. 237 0F THE
CONSTTUTION OF KENYA

AND
THE LABOUR RELATTONS ACT (2007) & TEACHERS
SERVTCE COMMTSSTON ACT (2012)

AND
COLLECTME BARGAINING AGREEMENT NO. 282 OF
201.6

IN TFIE MATTER OF:

BETWEEN

KENYA NATIONAL UNION OF TECAHERS ....

AND
TEACHERS SERVICE COMMISSION .

PETITONER

. RESPONDENT/ APPLICANT

IN THE MATTER OF:

The Hon. Attorney General,
State Law Office,
Sheria House,
Harambee Avenue,
P.O. Box 4OLL2 - OOIOO,
NAIROBI.

SMS Advocates, LLP.
I & M Bank House, 7th Floor,
2nd Ngong Avenue,
P.O Box 37330 - OOIOO,
NAIROBI.

I

'3

-,, t
,a-!Y

Ti m e:.,"........."..

- 00100,llAlR0Bl

HEARIN NOTICE

TAKE NOTICE that Respondent's/Applicant's Application dated 26tgt2}1:g has been set
for Hearing on 1511012019 at 9.00 a.m. in the forenoon or soon thereafter at the
Employment & Labour Relations Court at NAIROBI.

THER TA CE that in default of your attendance on the said date
by yourselves or any other person authorized by law to act on your behalf, the C
proceed and give further

Dated at Nairobi this

DRAWN

Oyucho Timon.
Advocate,
TSC House,
Off Mara Road.
Private Bag-OO10O,
NAIROBI.

ADVOCATE

absence notwi

...dayof ...

I-SK/201
Ematl:ts<

directions your

&?{/-

and time
ourt may

.2079.

.a

I / 071,:7 ., iQ:."r&?i
ii.-: ' I I i llitr. .ll

L"--

0. Box 373

:m

o tl,\i'E i;
M I'V

Stvtt3 A
$d,

Road,

Mobtle /Vo. +



lr' ilp7'rE,J
Y

LIC

ENT AND

PETITION NU ER 15r OF 2018

L,q
o

It
o.

s

?r <z
T'7 v

tt- C ,'i !S

6
U

,-

I
[t () tF

F

IN

(r

MAfiER OF 5 41 I

237 of THE STITUTION OF THE REPUBLIC OF KENYA 2O1O

AND

TH MAfiER OF

AND

IN THE MAfiER OF TEACHERS SERVICE COMMISSION ACT. 2OI2

AND

IN THE MATTER OF THE CODE OF REGULATIONS FOR THE TEACHERS

AND

IN THE MAfiER OF THE COLLECTIVE ACREEMENT NO. 282 OF 2016

AND

IN THE MATTER OF THE NOTICE OF WITHDRAWAL OF IABOUR BY KENYA

NATIONAL UNION OF TEACHERS rKNUN W.E.F.2ND JANUARY. 2019

BETWEEN

TEACHERS SERV|CE COMMISSION........

VERSUS

KENYA NATIONAL UNION OF T

PETITIONER

A

(KNUT) RESPONDENT
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AND

TEACHERS SERVICE COMMISSION IST CONTEMNOR

THE SECRETARY/CHI EF EXECUTIVE OFFICER

TEACHERS SERVICE COMMISSION 2ND CONTEMNOR

AND

THE CHAIRPERSON OF THE TEACHERS SERVICE

COMMISSION 3RD CONTEMNOR

AND

MINISTRY OF IABOUR & SOCIAL PROTECTION... ..I'T INTERESTED PARTY

CERTIFICATE OF URGENCY.

I, HILI.A'RY SIGEI an advocate of the High Court of Kenya practicing as such in the firm

of SMS Advocates LLP do hereby certify this matter as extremely urgent and deserving a

hearing on priority basis for the following reasons:

a) That on 12'h July 2019 this Honourable court gave a judgment and made orders

inter alia :

i. Setting aside the transfer of Union Officials beyond the geographical limits of

the branch they are elected to serve.

ii. That the contemnors shall undertake teacher promotion in accordance with

the provisions of the CORT and schemes of service with respect to all

unionisable teachers.

iii. That transfer of teachers shall be undertaken in accordance with the provisions

of the Code of Regulation for Teachers (CORT);

iv. Stay of the implementation of career progression guidelines issued under

circular No. 7 of 2018: TSC/ADM/192ANOL.|X/37 of 2"d May, 2018.

b) That the orders were made by the court for immediate compliance by all the parties

to the proceedings.

c) The 1" contemnor, in contempt of the orders of this court, has placed an

L,

P
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advertisement in the dailies inviting applications from suitably qualified candidates

to fill the position of Head teacher and deputy head teacher ll in utter disobedience

of the contrary to the provisions of the CORT .

d) That the list of the Union Officials whose transfer had been set aside by this

Honourable Court have not been rerouted or retransferred as per the order to be

within their geographical limits of representation.

e) That it is trite law that court orders are not made in vain but are meant to be

obeyed and the contemnors herein have intentionally ignored to implement the

court orders of this Honourable Court issued on I2thJuly 2019.

0 That the dignity and integrity of the Court is under attack and continues to be

prejudiced by the contemnor's actions.

I There is reasonable apprehension that if the trend of flagrant unlawful actions and

directives by the contemnors are not stopped immediately, it will propagate

illegalities contrary to the orders of this Honorable court.

DATED at NAtRoBt this .. ...*1'1t^..... day of /..€s st:

{

tl
I

2019

THE

DRATJUN & FILED BY:-
sMs 

^DvocArEs, 

LLP

r & M\BHNK HOUSE, LEFT WINC, 7TH FLOOR,
2ND Nqb\C, AVENUE,
P.O Box!7330-OO10O,
NAIROBI.

TO BE SERVED UPON:
Oyucho Timon,

TSC House, Kilimanjaro Road,

Off Mara Road,

Private Bag- 00100.

NAIROBI
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REPUBLIC OF vtrI)

THE EMPLOY

PETITION NUMBER I5I OF 2OI8

IN THE MAfiER OF ARTICLES 53(I)(b). 53Ol- 41f1).(5). 159fl) &(2). 230t4)&, (5) and

t\.'

237 of THE CONSTITUTION OF THE REPUBLIC OF KENYA 2010

AND

IN THE MATTER OF I.ABOUR REIATIONS ACT (2007)

AND

E H s

AND

IN THE MAfiER OF THE CODE OF REGULATIONS FOR THE TEACHERS

AND

NO. 282 0F 201

AND

IN THE MAfiER OF THE NOTICE OF WITHDRAWAL OF IABOUR BY KENYA

NATIONAL UNION OF TEACHERS KNUI W.E.F.2NDJANUARY. 2019

BETWEEN

TEACHERS 5ERVICE COMMISSION .......PETITIONER
VERSUS

KENYA NATTONAL UN|ON OF TEACHERS (KNUT) ........RESPONDENT

AND

TEACHERS SERVICE COMMISSION........ ........1'r CoNTEMNOR

THE SECRETARY/CHI EF EXECUTIVE OFFICER

TEACHERS SERVICE COMMIS5ION........

F

4

.2ND CONTEMNOR
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AND
THE CHAIRPERSON OF THE TEACHERS SERVICE

coMMlssroN .3RD CONTEMNOR
AND

,\4INISTRY OF IABOUR & SOCIAL PROTECTION ISI'INTERESTED PARTY

NOTICE OF MOTION

(Under Anicle 159 (2) (d) of the Constitution, Section lA (3) of the Civil Procedure Act,

Section 5(l) and (2) of the Judicature Act No. 16 of 1967 as well as all other enabling

provisions of the Law)

TAKE NOTICE that the Honourable Court will be moved on the . Day of

......2019 at 9.00 O'clock in the forenoon or so soon thereafter as Counsel

for the Applicants may he heard upon their applicationfor orders;-

THAT this Honourable Court be pleased to cite and punish by issuance of order of

committal against the I't and 2ndcontemnors for disobeying the judgment by this

Honourable Court on l2th July , 2019 directing inter alia:

a. Setting aside transfer of Union Officials beyond the geographical limits of

the branch, they are elected to serve.

b. That transfer of teachers shall be undertaken in accordance with the

provisions of the Code of Regulation for Teachers (CORT):

c. That the I't contemnor shall undertake teacher promotion in accordance

with the provisions of the Code of Regulation for Teachers (CORT) and

schemes of service with respect to all unionisable teachers;

d. Stay of the implementation of career progression guidelines issued under

circular No. 7 of 2018; TSCIADM/192ANOL.|X/37 of 2"d May, 2018.

THAT the cost of this application be borne by the contemnor.

WHICH APPLICATION is based on the following grounds, the annexed affidavit of

WIUON SOSSION and such further grounds to be adduced at the hearing thereof;

a) THAT on 12th July 2019 this Honourable court gave a judgment and made orders

2
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including;

v. Setting aside the transfer of Union Officials beyond the geographical limits of

the branch they are elected to serve.

vi. That the contemnors shall undertake teacher promotion in accordance with

the provisions of the CORT and schemes of service with respect to all

unionisable teachers.

vii. That transfer of teachers shall be undertaken in accordance with the provisions

of the Code of Regulation for Teachers (CORT);

viii. Stay of the implementation of career progression guidelines issued under

circular No. 7 of 2018; TSCIADM/192ANAL.V/37 of 2"d May, 2018.

b) THAT the orders were made by the court for immediate and compliance by all the

parties.

c) THAT the 1't contemnor has placed an advertisement in the dailies inviting

applications from suitably qualified candidates to fill the position of Head teacher

and deputy head teacher ll contrary to the provisions of the CORT and the orders

of this court.

d) THAT the list of the Union Officials whose transfer had been set aside by this

Honourable Court has not rerouted or retransferred as per the order to be within

their geographical limits of representation.

e) THAT the contemnors herein has failed, neglected and/or ignored to implement the

court orders of this Honourable Court issued on l2,hJuly 2olg.

f) THAT concerted efforts have been made by the applicants to have the contemnors

comply with notice of the present action in vain

d THAT it is trite law that court orders are not made in vain but are meant to be

obeyed.

h) THAT the dignity and integrity of the Court is under attack and continues to be

prejudiced by the contemnor's actions.

i) THAT consequently there is no other way of enforcing the orders other than

through the Courts.

j) THAT the orders have not been set aside and or varied by any competent court and

6
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are in force.

k) THAT it is in the interest of justice and preservation of the rule of law that this

Honourable Court intervenes and punishes the contemnor for contempt.

DATED at NAIROBI this ?+tu .. Day of 2019

sMs

ADVOCATES FOR THE APPLICANTS

DRAT0UN AND FILED BY:-

SMS A LLP,

t&M HOUSE,

7TH FLOO wtN6,

2ND NGON6 AVENUE

P.O. BOX 37330-00100

NAIROBI. i nfo @ smsadvocates. co.ke

Tel. 020-4445059/ 27 38060

Practice No. LSKy'2Ol7/1O75, ADM. NO. Pl0516622/07

TO BE SERVED UPON:.

Oyucho Timon,

TSC House, Kilimanjaro Road,

Off Mara Road,

Private Bag- 00100.

NAIROBI
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NOTE: lf any party served does not appear at the time and place above-mention,

such orders will be made and proceedings taken as the court may think just

and expedient.

)
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IN THE ENT UR AT BI

I r
PETITION NUMBER I5I OF 2OI8 t)

E CON F THE tc

AND

R RELATI S ACT

AND

IN THE MAfiER OF TEACHER.S SERVICE COMMISSION ACT. 2012

AND

IN THE MATTER OF THE CODE OF REGULATIONS FOR THE TEACHERS

AND

OF THE CO oF2

AND

IN THE MATTER OF THE NOTICE OF UUITHDRA WAL OF TABOUR BY KENYA

and

t\'

NATIONAL UNION OF TEACHERS KNUT UU.E.F.2ND JAN UARY . 2019

)

BETUUEEN

TEAC HERS SERVICE COMMISSION PETITIONER
VERSUS

KENYA NATTONAL UNTON OF TEACHERS (KNUT)............. ..RESPONDENT
AND

TEACHERS SERVICE COMMISSION. IST CONTEMNOR

TH E SECRETARY/CHI EF EXECUTIVE OFFICER
TEACHERS SERVTCE COMMrSSION........;N; . ............2ND CONTEMNOR

THE CHAIRPERSON OF THE TEACHER5 SERVICE
coMMlssloN 3RD CONTEMNOR

AND
MINISTRY OF IABOUR & SOCIAL PROTECTION

9
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SUPPORTING AFFIDAVIT
I WILSON SOSSION a male adult of sound mind residing in Nairobi within the Republic

of Kenya and of P.O

follows:

BOX 30407-00100 Nairobi do hereby make oath and state as

z

THAT I am the Secretary Ceneral of the lnrlerqted party, the Kenya National

Union of Teachers and duly authorized and competent to swear this supporting

affidavit on behalf of the lnterested party.

THAT the respondent is a Trade Union duly registered by the Registrar of Trade

Unions, under the Labour Relations Act No. 4 of 2017 Laws of Kenya carrying

on trade union activities within the Republic of Kenya with the mandate of

both a trade union and professional organization whose membership is derived

from among members of the teaching fraternity across the Republic of Kenya.

THAT on 12'h )uly 2019 this Honourable court gave its judgment and made

orders including;

Setting aside the transfer of Union Officials beyond the geographical limits

of the branch they are elected to serve.

That the contemnors shall undertake teacher promotion in accordance

with the provisions of the Code of Regulation for Teachers (CORT)and

Schemes of Service with respect to all unionisable teachers.

That transfer of teachers shall be undertaken in accordance with the

provisions of the Code of Regulation for Teachers (CORT);

Stay of the implementation of career progression guidelines issued under

circular No. 7 of 2018; T5CIADM/192ANOL.IX/37 of 2"d May,2018.

THAT the orders were made by the court for immediate and full compliance by

all the parties.

THAT the 1" contemnor on 20th August 2019 placed an advertisement in the

dailies inviting applications from suitably qualified candidates to fill the position

of Head teacher and deputy head teacher ll contrary to the provisions of the

CORT and in express blatant disregard of the orders of this court that

stayed.(attached and marked 'W5-1" is a copy of the advert )

3

ii

F IV

4.

5
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13.
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THAT contrary to the court orders, the contemnors have not re-transferred

letters to branch union officials to serve outside their geographical limits of

representation (attached and marked 'W5-2" is a list of the transferred branch

official$.

THAT the contemnors have continued with the implementation of Career

progression Cuidelines in utter disregard of the court orders to stay the same.

THAT the list of the Union Officials whose transfers had been set aside by this

Honourable Court have not rerouted or retransferred as per the order to be

within their geographical limits of representation.

THAT the contemnors have continued with the implementation of career

progression guidelines being circular No. 7 of 2018 Ref No.

TSCIADM/192ANOL.|X/37 OF 02/05/2018, a mockery to this honorable

court's orders.

THAT concerted efforts have been made by the applicants to have the

contemnors comply with notice of the present action in vain instead, the

contemnors released a press statement whose contents are in utter disregard of

the judgment. (Attached and marked "\)us-3" is a copy of letter asking the

contemnors to comply with the orders, presr statements of the respective

partie$.

THAT the contemnors herein have failed neglected and/or ignored to

implement this Honourable Court's orders of l2th July, 2019.

THAT notwithstanding this Court's orders, the contemnor continues to

prejudice our rights and make a mockery of this Honourable court resulting to

making the judgment and the directive of this Honourble court useless.

THAT I am advised by our advocates on whose information I verily believe to

be true that;

a. Court orders are not made in vain but are meant to be obeyed

b. when Court orders are disobeyed the dignity and integrity of this

Honourable court is prejudiced.

9
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c. A court order remains in force until it is lifted by the court by way of

review and or appeal, which has happen in the present circumstances.

d. There is no other way of enforcing the orders other than through the

Courts.

e. The orders have not been set aside and or varied by any competent court

and are in force.

THAT I believe it is in the interest of justice and preservation of the rule of law

that this Honourable Court intervenes and cites as well as punishes the

contemnors for contempt of Court.

THAT what is stated herein is true according to my knowledge, information

and belief, save wherein otherwise stated.

SWORN at NAIROBI by the said;

e .1B

14.

15.

wuoN sosstoN
This l?*day or

BEFORE ME:

fuu*z019 DEPONENT.

/ \)'
aa

A y{.
o/

-R
rE
.ONLR

1HS

DRAI0UN & FILED BY:-

SMS ADVOCATES LLP,

I&MBANKHOUSE,
LEFT WING.TTH FLOOR,

2ND N6ON6 AVENUE,

P.O BOX 37330-00100
Emai I ; info@ smsadvocates.co. ke,

NAIROBI

L,i I

I
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TO BE SERVED UPON:-
Oyucho Timon.
TSC House, Kilimanjaro Road,
Off Mara Road.

Private Bag- 00100.
NAIROBI
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iuly 15,2O19

Dr. Noncy Njeri Mochqrio, CB5,
Secretory/Chief Executiue Officer,
Teochers Service Commission,
Privste BoE,
sf;A.Em0E["

Dear Noncy,

@ETBT!@N Bd0.t5t OF lolsr

EEA€WEM$ SER$IICE COMffiIS'IOH (TSq} U' KENYA NATION&E.

refened to in the annoxed"""'-;i;;;i;;;"'

,r...hJr.l-$.0$.

,, tli,....RJi"o

s

Oathefonerl0

mrrL,ed(crhibitth0t8This vitIaffid

N:::. c0rbcf0.

of

Advo

ct Nsirobi.

w'

EJ$dEffiPd BF TE&CHER' (KHUT}T

The above subject mqtter refers

rh which cleqred ollFollowirrg the l2 2Ol9 €our! Rulin
outstonding issues between us qnd you, we hereby write to osk you to
urgently convene q meeting to discurs the implementotion of orders of
the LoboL;r Relstions Court os regords teqcher promotions, redeployrnent
of union offlciols who hod been tronsferred to schools outside their
brqnches, pe#orrncrnce opproisol tools ond tescher professioncl
development progrCImme omong other issues as directed by the
Employment ond lobour Relotions Court.

Further, urgently orgonize to promote oll deserving teochers poriiculorly
those with neur quqlificotions without ony further deloy.

KNUT is reody to sit with you to os to customise qny good prouisions ta
the three Scirenres of Seruices qs directed by the court.
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AIso ensure thot the third phose of the Collective Borgoining Agreement
is iully implernented cs it is LllW for oll teochers who stond to benefit.

Vours sincerely,

-7
ir

(E{@}8" Wt!,tOH rOrtIO}t)
IE€RET&RV GENERAL
ffi.H.U.?.

Hon. Uhur Votsni,
The Cobinet Secretory,
Ministry of Eost Africon Community,
Lobour ond Sociql Protection,
P. O. Box 40326-00100,
NTIIROBI.

Hon. Prof. George Omore Mogoho,
Csbinet Secretory,
Ministry o{ Educqtion Science & Technology,
P. O. Box 3Oo4O - OO10O,
HAIROBI

Dr. Froncis.Atwoli, NOM (DZA), EBs, MBS,
5ecretory Generol
Centrol Orgonizotion of Trode Unions (COTU (Ke),
P. O. Box 13OOO-OO2OO,
HATEOEI.

Dr. Lydio Nzomo,
Choirperson,
Teqchers Service Commission,
Privqte BoE,
HAIEOB!.

The Notionsl Choirmon,
K.N.U.T.

The Notionol Treqsurer,
K.N.U.T.

I

I

l-: iL/
I

I
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HNElT/PRE't
a

A t 2019

pnEts ,TATEHENT EYTHET anv oF I(EiIY AaaNATIONAt U il F

l\, FRI Y AUG 29l9r
(KXur) - HON. wtttox ,o,flr

OF fieo PA iEA
'ERV'CE 

TI,LEGAI,

This is totol lies. There con't be two porollel poyrolls in stondord HumonResource Monogernent. This rs supported by Justice Byrom Ongoyo,s ruling,ond I quote: tectlont
II to all

ntaCt ?

o con trqct ol IC .lnd ection
d rl

that e Act bin re,

A

It is shoch cnd totor disberief thot reqchers Service commission (TSC) hqsorbitrory introduce.d two poyrolls in the prOlii Teqchine S;r;;; controry tointernqtionol ly estobli shed'norms in the H rmqn 
-Resource 

M qnogem ent.
The commission orgues thqt the ruring of the Emproyment ond LqbourRelqtions court on iury tz'nl, z61g necessitoteJ preporotion of two pororer
i.?J;.: I, :':,."J #, ;ffi [, 

r,, 
:J[,j.i:- 

d; ; - 
; r I n g w it h o ut d i s o d v o n t o g i n ;

r-)

The commission stotes thot it discontinued the schemes of seruice for Teochersqncj odopted coreer progression Guiderinei 
-(cpcr) 

in 2.,v tc enobreirnplementotion of the roo gJqr;otion ond the )otz-zozl cBA.
The union would wish to point out thqt there is no woy the commission courdsubstitute the schemes of 

's.rrl. 
ror cpi, il; schemes ore onchored in thecode of Resulqtions for Teoih.ii-*t',.r"uv s.ii., 4 of the cBA stotes thct theCode sholl for on intesr"l poJ of the CBil;;;;.." no pcrty cqn purporr tochonse anv provision in td cdA *ithout d"; ;;;;rrtotion with other porties.
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Section 3.2 of the CBA stotes thot the Agreement sholl remoin in force for o
period of four yeors with effect from ttl tuly, 2Ol7 to !orh lune, ZO1II.
Furtheronce to this, Section 3.3 stotes thot the CBA sholl remoin in force ond
bind oll porties until q new Agreement is negotioted,

Section 21.1 of the CBA stotes thot in the event thqt qny provisions of the
Agreement ore to be n'lodified ofter the Agreement hos been signed, the
modificotion shqll be by mutuol consent of porties, mode in writing ond signed
by the outhorized representqtives of the porties.

Notwithstonding Sub-section 21.1, ony voriotion ond/or omendment of the
Agreement qffecting remunerotion ond benefits to teochers shqll be subjected
to the Solories ond Remunerqtion commission's oduice.

Therefore, it is illegol ond tototly out of tune for TSC to clqirn thot the
Commission discontinued Schemes of Service qnd odopted CpCs. Whom did
they consult os per the provisions of the CBA? lt is importont to note thot the
CtsA wss onchored on the Constitution (zoto), TSC Act (2012) ond the Lobour
Relotions Act (2oo7), Alt these ststutes ore stlll intqct ond lesolly opplicqble.
Besides, the CBA wos deposited in the Employment ond Lobour Relotions
Count.

This in essence meqns thot neither TSC nor Unions con purport to chonge the
existing provisions in the cBA before consulting other porties.

It is qlso importont to note thot the lnstruments of CPGs were deueloped in
2o17 long ofter the CBA wos signed, therefore the tools were never ogreed
upon os per Public Porticipotion Act (2013), ond worse still, the CpGs were not
deuelopment in concurrence with Stotutory lnltruments Act (2013). Any
mqnogement tool deueloped or creqted in Public Service which is not in
consistence with the Stotutory lnstruments Act, ond occordingly opproved by
Perliqment is illegol.

It is misinformqtion ond quite misleoding thot oll the serving 3OO,OO0 teochers
in the Public Service were promoted with effect from luly 1", 2ot7 when the
implementcrtion of the CBA commenced. There ore no records with teochers
to prove the promotions to thot effect. Bonding teqchers qnd switching them
Ieft-right-ond-centre in Job Groups doesn,t omount to promotion.
One would be tempted to osh, whot tools did they use to promote teochers
ond yet the CPGs were yet to be developed?

TSC cloirns thst under CFGs the solory grodes hove been exponded such thotq teocher will enjoy more onnuq[ incrementol credit within o grode. This is o
lie. (Read dorument sttarhed).

\
E-
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It is olso o lie thqt 96,000 teochers formerly designoted os pt ond who werepromoted to 85 with effect from July I't, 2017 will not be promoted under
Common Codre to Cl on luly 1't,2o2o. This is becquse promotion of teocherswho ore members of KNUT shqll strictly be os per the prouisions of the
Schemes of Service.

It is worth noting thot the Schemes of Service which hqve been used since time
mennoriol guorontee upgroding of this codre of teocher, (Read dorumentsttoched).

lf the Schemes of Service ore ful Iy implemented os directed by the coclrtwithout discriminqtion, over lO3,600 teochers who include Heqd teochers,Deputy Heod teqchers ond Senior teochers will greqtly benefit becouse of theirseniority, experience, ocquisition of high qcqdemic ond professionql pqpers,merit ond qbi lity. All these ore set out in the Schemes of Service.
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h, On 3I't December, 201 8, the Teachers Service Commission filed a

Petition at the Employment and Labour Relations Courl at Nairobi, after

the Kenya National Union of Teachers (KNUT) issued a strike notice to

take effect from 2nd Janurry, 2019. In calling the strike, KNUT was

opposing current promotion model, Career Progression Guidelines,

Teacher Professional Development Programmes and Teacher appraisal

system.

On 12'h July, 2079, the Court issued its judgement touching on the above

outlined issues. After studying the implication of the ruling on various

aspects of teacher management and the ongoing implementation of the

2017 -2021 Collective Bargaining Agreements, the Commission

immediately applied to the court to stay its orders to allow for appeal.

The stay was not granted.

On 30th July 20L9, the Teachers Service Commission ran the July

payroll for all the teachers in its employment. However, owing to the
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Court ruling of 12th July 2019 on the issues outlined above, several

challenges have been experienced particularly in the preparation of the

teachers' payroll and implementation of the Kshs 54 Billion 2017 - 2021

CBA.

Arising from the Judgment, KNUT has maintained that all its members

should be promoted in accordance with the Schemes of Service (SoS)

which were last revised in 2007 . It is important to note that thc

Commission discontinued SoS and adopted Career Progression

Guidelines (CPGs) in 2017 to enable implementation of the Job

Evaluation and the 2017 -2021 CBA signed between TSC and Unions in

201 6.

ln view of the Court ruling and the position taken by the KNUT, the

Comrnission wishes to explain the following:

1. Benefits of Career Progression Guidelines in teacher

promotion

The Career Progression Guidelines were developed in 2017 after a Job

Evaluation in the teaching service was carried out and CBAs signed in

October 2016. The Guidelines are considered superior because they

enabled the implementation of the Job Evaluation and the Collective

2
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Eargaining Agreement that were signed in 2016. The Guidelines outline

the descriptions, specifications, and competencies for each job.

Prior to the irnplementation of CPGs, the Cornmission was promoting

teachers using three Schemes of Service. Crucially, application of
schemes of service did not, and cannot, guarantee automatic promotion

since it is subject to availability of vacancies, among other factors.

The second key benefit is that all the serving 300,000 teachers were
promoted with effect from 1't July 2017 when the implementation of the

CBA commenced. Moreover, under the Career Progression Guidelines

teacher promotion can be accelerated without the requisite three years,

service in a grade which was the case in the Schemes of Service.

Third, under the CPG the salary grades have been expanded such that a

teacher will enjoy more annual incremental credits within a Grade.

In view of the foregoing it has become impossible to implement the

cBA without the career Progression Guidelines.

2- Irnpact of the court Ruling on Teacher promotion

The immediate consequence of the Court ruling with regard to teacher

promotion is that some major promotional benefits that had been

achieved through the CPG have been lost. Specifically, under the CpG,

It
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96,000 teachers formerly designated as P1 and who were prornoted to

85 with effect from l't July 2011 will not be prornoted under common

cadre to Cl on 1't July 2020. This is because promotion of teachers who

are members of the KNUT shall strictly be as per the provisions of the

Schemes of Service.

3. trmplications of the Judgment on the Payroll

The jud-gement of the ELRC, has necessitated preparation of two parallel

payrolls in order to comply with the Court ruling without disadvantaging

teachers who are not KNUT members. In this regard, the payroll for

teachers who are not KNUT members has factored in implementation of

Phase Three of the 2017 -2021 CBA. Their payslips will, therefore,

reflect the enhanced pay in line with their grades.

The payroll for KNUT members has not factored in Phase Three of the

CBA because the Court ordered that their terms be based on the

Schemes of Service and not CPG. This will apply to 103,624 teachers

u,ho also include Head teachers, Deputy Head teachers and senior

teachers. Inevitably, this will also lead to KNUT members losing all the

benefits embedded in the CPG as an implementation tool for the CBA.

In addition, reversal of grades and fLrll recovery of the previously

enhanced salaries and allowances since I't July 2017 shall be effected.

I
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4. Conclusion

In conclusion, the Commission wishes to inform all teachers and other

stakeholders that it is committed to continuous improvement of terms

and conditions of service for all teachers in the public service. This was

the essence of the Job Evaluation and the 2017-2021 CBAs.
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CORPORATE COMMUNICATIOI{S
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Teachers with queries can channel them through cba(d.)tsc.go.ke
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PETITION No.151 0F 2018

IN TTER OF MATTER OF ARTICLES ) (b), s3 e}.41 (s).1s9
(1) & Q).230 (4) & (5) and 237 OF CONSTITUTION OF A.2010

AND

IN THE MATTER OF LABOUR RELATIONS ACT (2007)

AND

IN THE MATTER OF THE TEACHERS SERVICE COMMISSION ACT,2O72

AND

IN THE MATTER OF THE CODE OF REGULATIONS FOR TEACHERS

AND

IN THE MATTER OT THE COTLECTIVE AGREEMENT NO. 282 OF 2015

AND

IN THE MATTER OF THE NOTICE OF WITHDRAWAL OF LABOUR BY KENYA
NATIONAL UNION OF TEACHERS (KNUT) W.E.F. 2ND IANUARY,201e

BETWEEN

TEACHERS SERVICE COMMISSION APPTICANT

VERSUS

THE KENYA NATIONAL UNION OF TEACHERS (KNUT)

AND

RESPONDENT

TEACHERS SERVICE COMMISSION ...... 1.ST CONTEMNOR

THE SECRETARY/CHIEF EXECUTIVE OFFICER
TEACHERS SERVICE COMMISSION 2ND CONTEMNOR

THE CHAIRPERSON OF THE TEACHERS SERVICE

I COMMISSION 3RD CONTEMNOR

AND

CABINET SECRETARY FOR LABOUR
& SOCIAL PROTECTION INTERESTED PARTY
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I, DR NANCY NIERI MACHARIA of p.o. PRIVATE BAG - 00L00, NAIROBI and a
resident of Nairobi do hereby make oath and state as follows: -

1. THAT I am the Secretary/Cfuef Executive Officer of the Teachers Service
Commission, the Petitioner/Respondent herein, and I am by virtue of my position
conversant with the matters and circumstances giving rise to this matter; hence
competent and duly authorized to make and swear this Affidavit on behalf of all
the alleged Contemnors.

2. THAT I have perused, read and understood the contents, tenor and purport of the
Notice of Motion dated 271812019, together with the Supporting Affidavit of even
date sworn by Mr. Wilson Sossion together with the urn"*rrei thereto.

3. THAT further, the issues of law set out in the Notice of Motion and the Supporting
Affidavithave been explained to me by Oyucho Timon, Counsel on recoid for the
Petitioner; and in response to thereof, I wish to repry as follows:

4. THAT the alleged 1't Contemnor is a Constitutional Commission established
under Article 237 of the Constitution of Kenya with its principal objectives and
functions set out thereunder; and under the Teachers Servite Commission Act, No.
2O of 2Ol2; being to undertake all teacher management functions that include
Recruitment, Employment and assignment of teachers for service in public
schools.

5. THAT the alleged 2"d Contemnor, the Chief/Executive Officer and Secretary to
the alleged L't Contemnor, is charged with the statutory duty of, inter alia,
executing decisions of the alleged 1st Contemnor.

6. THAT the alleged 3'd Contemnor, the Chairperson of the alleged Lst Contemnor,
is the head of the Commission charged with the duty of providing policy direction
for the execution of its constitutional and statutory mandates.

7- THAT indeed, it is true that on the 1217t20.19, this Court renders its Judgment in
the matter herein and issued various orders therein. [Annexed hereto anil marked
"AAIM - L" is a copy of the fudgement dated 12t7t20L91.

8. THAT Orders (c) and (d) which the Respondent/Applicant herein alleges to have
been held in contempt by the alleged Contemnors set out as follows:

"(c) The institutional administrators or heads of institutions (principals or heacl-
tenchers) or teachers performing roles of a head of institution one way or the other
are unionisable employees under the recognition agreement in plnce and are entitled
to participate as candidates or aoters and to be elected and appointed as trad.e rmion
fficials. in accordance uith the respondent's constittttion and the releaant
prouisions of the Labour Relations Act, 2007; and uhere they are so electecl or
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