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C H AI RPERSOI\'S I?OREWOI{D

The Children (Arnendrnent) Bil1,2020 (Narional Assentbly Bitl No. 46 of 2020), having undergone First

Reading on Tuesday,22nd December,2A20,, was committed to the Comrnittee on Labour and Social

Welfare for review and report to the House pursuant to the provisions of Standing Order 127(l).

The Bill seeks to amend provisions of the Children Act (No. 8 of 2001) to align them with the Constitution.

The Bill seeks to vest equal responsibility for parental care and protection of a child in both the mother

and the father whether they are rnarried to each other or not. The Bill further provides that neither the

father nor the mother of the child Shall have a superior iight o, claim against the other in the exercise of
such parental responsibility.

The Cornrnittee, pursuant to the provisions of Article I I 8 of the Constitution and Standing Orcler 127 (3),

invited submissions on the Bill fi'orn tlie public via advertisements in the national daily newspapers of 22,,d

February, 2021. The Comrnittee received submissions lvhich it took into account while arriving at

proposed amendments. At its sitting of 23'd July,2O2l, the Cornrnittee considered the Bill and resolved to

recommend to the House to pass it in its current form.

I take this opportunity to commend the Committee Mernbers for their devotion and commitment to duty

in the consideration of the Bill. I also wish to express gratitude to the Offices of the Speaker and Clerk of
the National Assembly for providing technical and logistical support.

On behalf of the Departmental Committee on Labour and Social Welfare and pursuant to the provisions

of Standing Order 199 (6), it is my pleasant privilege and duty to present to the House a report of the

Comrnittee on the Children (Amendment) Bill (National Assentbly Bitl No. a6 of 2020).

Hon. Josephat Kabinga Wachir-a, M.P.

Chairperson, Departmental committee on Labour and Social welfare



1.0 PREFACE

1.1. Establishment of the Committee

The Departmental Committee on Labour and Social Welfare is established in accordance with the

provisions of Standing Order 216 of theNational Assembly. lts mandate as provided for in S.O. 216(5) is

to inter-aliai

i. To investigote, inqutre into, and report on all matters relating to the mandate, managemenL

activities, administration, operations and 'estimates of the asstgned ministries and

departments;

ii. To study the programme and poltcy objectives of ministrtes and departments and the

effe c t iv e ne s s of the i mpl e ment a tton.

iii. To stady and review all legislation referred to it;

iv. To study, a.r.re.ss and analyse the relative success of the mintstrtes and departments as

measured by the resutti bbtained as compared u,ith their slated objectives;

v. To investtgate and inquire into all matters relattng to the assigned ministries and departments

as they may deem necessary and as may be referred to them by the House;

vi. To vet and report on all appointments where the Constitution or any law requires the National

Assembly to approve, except those under Standing Order 204 (Committee on Appointments);

and

vii. To make reports antl recommendations to the House as often as possible, includittg

reconlnte ndatio n of p ropos ed I eg islation,

1.2. Mandate of the Committee

In accordance with the Second Schedule of the Standing Orders, the Committee is mandated to consider

the following subjects-,

1. Labour;

Labour relations,

Manpower or Human Resource Planning,

Gender,

Youth,

Social Welfare and SecuritY,

Children's Welfare; and

Persons living with disabilitY.

ll.

iii.

iv.

v.

vi.

vii.

viii.

2020 (Notional Assenbly Blll No. a6 of 2020)
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In executing its mandate, the Committee oversights the following government Ministries and depaftments:

l.

ii.

iii

iv

vi

The State Department for Labour

The State Department for Social Protection

The State Depaftment for Gender

The State Department for Youth

The State Department for Arid and Semi-Arid Lands

National Gender and Equality Commission



1.3. Committee Membership

The Committee comprises the following Members-

The Hon. James Onyango Koyoo, M.P.

Muhoroni Constituency

Oranse Demoqratic Movement (ODM)

Xhe Hon. Nelson KoecluM.P. - -
Belgut Constituency

Jubilee Partv

The Hon. Moses Malulu Injendi, M.P

Malava Constituency

Jubilee Partv

The Hon. Rose Museo, M.P.

Makueni County

Winer Democratic Movement (WDM)

The Hon. Omboko Milemba, M.P.

Emuhaya Constituency

Amani National Consress Partv (ANC)

The Hon. Fabian Kyule Muli, M.P.

Kangundo Constituency

Muungano Parfy

The Hon. Titus Mukhwana Khamala, M.P

Lurambi Constituency

Amani National Consress Parfv (ANC)

The Hon. Ole Sankok David, M.P.

Nominated

Jubilee Party

The Hon. Josephat Kabinga Wachira, M.P (Chairperson)

Mwea Constituency

Jubilee Partv

The Hon. Gideon Koske Kimutai, M.P (Vice Chairperson)
Chepalungu Constituency

Chama Cha Mashinani (CCM)

The Hon. Gideon Keter, M.P.

Nominated
Jubilee Partv

- * -Jhp Ho-[,,Janet Marania Jeyjaq.I&P.-
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Kajiado County

Jqbilee Partv

The Hon. Ronald Kiprotich Tonui, M.P

Bomet Central

Jubilee Partv

The Hon. Tom Odege, M.P.

Nyatike Constituency

Orange Democratic Movement (ODM)
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Saboti Constituency
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CHAPTER TWO:

2.1 OVERVIEW OF THE CHILDREN (AMENDMENT) BILL (NATIONAL ASSEMBLY BILL

NO. 46 OF 2020)

l. The Children (Amendment) Bill,2O2O seeks to amend the Children Act, (I.lo. 8 of 2001) (hereinafter

referred to as ..the principal Act") to align it with the Constitution. The Bill seeks to vest equal

responsibility for parental care and protection of children in both the mother and the father whether

they are married to each other or not so that neither the father nor the mother of the child shall have a

superior right or claim against the other in the exercise of such parental responsibility.

Z. The Bill was upon First Reading on 22ndDecember,2}Z} referred to the Departmental Committee on

Labour and Social Welfare for review and report to the House in line with the provisions of Standing

Order lZ7. .' 
"

3. Clause 2 of the Bill seeks to amend section 24 of theprincipal Act to make it mandatory for the father

and mother of a child born to have parental responsibility of the child whether the parents were married

at the time the child was being born or did not subsequently get married.

4. Clause 3 of the Bill intends to repeal section 25 of the principal Act that provides for acquisition of

parental responsibility by a father. Section 25 of the Act provides that-Where a child'sfather and

mother were not ntarried at the time of his birth-

(a) the court may, on application of the father, order that he shall have parental

responsibilitYfor the child; or;

(b) the father and mother may by agreement ("a parental responstbility agreement")

providefor thefather to have parental responsibilityfor the child-

(2) Where a child's father and mother utere not married to each other at the ttmes of his birth but

have subsequent to such birth cohabited for a period or periods which amount to not less than

tu,elve months, or where the father has aclotowledged paternity of the child or has maintained the

child, he shall have acquired parental responsibility for the child, notutithstanding that parental

responsibility agreement has not been made by the ntother andfather of the chtld

5. Clause 4 of the Bill proposes amendment of section 27 of the principal Act as a consequential

amendment to the proposed repeal of section 25 onthe need for one to acquire parental responsibility

2020 (Nattonal Assenbly Bill No. 46 ot2020)
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6. The Bill does not limit rights and fundamental freedoms in the Bill of Rights a1d it does not delegate

legislative powers.

7. The enactment of this Bill shall not occasion additional expenditure of public funds.

8' The Bill does not concern county governments in terms of Article I l0 of the Constitution as it does

not contain provisions that affect the functions or powers of county govemments. The Bill proposes

amendments to the Children Act, a function which is not assigned to either of the two levels of
government, hence it is a National Government function pursuant to Article 186(3) of the Constitution.

2.2 PUBLIC PARTICIPATION

9. Throngh an advertisement in daily newspapers of 22nd February, 2O2l (Annexure 4), the Committee

invited the public to make representations on the Bill as required by the provisions of Afticle I l8 of
the Constitution and Standing Order lZ7(3)

10. The Committee received written submissions fi.om-

(a) Ms. Jane Wambui;

(b) The National Gender and Eqr-rality Commission; and

(c) Joint memoranda from the Kenya Association of Child and Youth Care Workers and Make

Me Smile Kenya.

1I. The details of the submissions are annexed to this Report as Annexure 5.

2.1.1 submissions by the Nationar Gender and Equality commission

12' The National Gender and Equality Commission through a written memoranda dated lTtt March,2;2l
supported the Bill and recommended that the Committee takes advantage of the constitutional and
legal reforms prevailing in the country to draft a comprehensive law to guide all matters affecting
children. The Commission submitted as follows -

Clause 2: the proposed amendtnent aligns the clause with the provisions of the African
Charter on the fughts and Welfare of the C?rffiland Convention on the Rights of the Child
which gives parents equal responsibility. Parental responsibility agreements must be made

in the interest of the child in line with Article 3 of the Convention on the Rights of the

Child. In all actions concerning children, whether undertaken by public or private social



welfare institutions, courls of law, administrative authorities or legislative bodies, the best

interests of the child shall be a primary consideration'

ii. Clause 3: the repeal is necessitated by the amendment in section 24 because the provisions

in this section are now rendered redundant.

iii. Clause 4: the provisions amended have been declared redundant on amendment of section

24 (3) and rePeal of section 25.

2,1.2 Submissions by Ms. Jane Wambui

13. Ms. Jane Wambui vide an email dated 3'd March, 2021 proposed addition of a penal provision for

default of a parental agreement or 'deadbeat parents'. In her submission she opined that this was

important because that's where most of the Kenyan children miss out hence imposing stringent

-. measures on deadbeat parents is necessary

Submissions by the Kenya Association of Child and iouth Care Workers-and Miit M;-2.1.3
Smile KenYa

14. The Kenya Association of Child and Youth Care Workers and Make Me Smile Kenya presented a

joint memorandum proposing the following amendments-

15. Where one of the parents decides to neglect the child for a period of six or more months, some of the

rights should be withdrawn or suspended-

16. In a case where one of the parents plesence is toxic to the child, with the guidance of the court, sonte

of the rights of such a parent should be withheld.

17. In a case where a woman or man with a child is married but the spouse is not the biological parent of

the child, the spouse should take full responsibility of the child.

1g. On the provision regarding transfer of responsibitity, the Act outlines that a person who has parental

responsibility for a child may pot surrender or transfer any part of the responsibility to another but

may arrange for some or all of it to be met by one or more persons acting on his behalf. It is proposed

that parental rights and responsibilities should be transferrable in situations where the biological

parental status has changed from one person to another through avenues such as DNA tests results that

prove that another person other than the person who has been taking care of the child is the biological

parent of the child.

19. Section 24(5)states that a person who has parental responsibility for a child at any time shall not cease

to have that responsibility for the child. It is proposed that in a situation where one of the parents

2020 (National Assenbl.t'Bill No. a6 of 2020)
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through DNA tests has confirmed that the child does not belong thern they may cease taking up

parental responsibilities.

2,2 COMPARATIVE ANALYISIS ON I'ARENTAL RESPONSII}ILITIBS FOR UNMARRIED

PARENTS

2.2.1 Introduction

20. Article 53 (1) of the Constitution of Kenya (2010) guarantees every child the right to parental care and

protection, which includes equal responsibility of the mother and father to provide for the child,

whether they are married to each other or not. Further, the Children Act No. 8 of 2001 defines parental

- - responsibility-insection 23as-all-the.duties, rights, powersi'responsibilities an&authority-which by- '

law a parent of a child has in relation to the child and the child's propelty in a manner consistent with

the evolving capacities of the child. fhe Act provides that the fact that a person has or does not have

parental responsibility shall not affect any obligation which suclt person may have in relation to the

child (such as a statlrtory dr-rty to rnaintain the child); or any rights which in the event of the child's

death, such person (or any other person) may have in relation to the child's property.

2.2.2 Parental Rcsponsibilitics of Unmarried Fathers in Other Jurisdictions

2.2.2.1South Africa

21. Section 19 of the Children Act (No. 38 of 2005) clearly indicates that a mother, whether married or

unmarried, has full rights and responsibilities towards her child while a married father also has full

. rights and responsibilities in terms of section 20. Section 21 regulates the position of an unmarried

biological father stating that he will only have automatic parental rights if he is living with the mother

in a permanent life partnership and, additionally, consents to being identified as the father. Section l8
allows for fathers who are in a cohabitation relationship with the mother to have an inherent right to

contact, care and guardianship'. A father does not have any automatic parental rights unless he was in

a relationship with the mother. A father has the option to apply under section 2(l) of the Natrn'al

Fathers Born Out of l,lredlock Act 86 of 1987 for access rights to or custody or guardianship of the

child.

22. The Children Act also provides that parents, whether in a relationship or not, must make necessaly

financial contributions to the care, upbringing and development of their children. Both parents have a

I Scheepers, W. (Jan 28,2020). Children born out of wedlock- The rights of the biological father. Go Legal Website. Retrieved
from httos:i/rvu'rv.qoleeal.co.zalchildren-wedlock-biological-father/



duty to maintain each child. Typically, a divorce agreement or maintenance order from the court will

stipulate the cash amount a parent needs to pay to the parent who has primary care of the child- The

duty to pay child maintenance also applies if the child was adopted or bom out of wedlock. This legal

duty also extends to legal guardians, and biological grandparents (ifthe parents cannot afford to pay).

Maintenance payments should continue until a child is self-supportingz (a child over the age of l8 may

. have to clatm maintenancefrom the non-primary care parent personally).

2.2.2.2 United Kingdom

23. According to Section 3(1) of the Children Act 1989, parental responsibility means "all the rights,

duties, powers, responsibilities and authority which by law a parent of a child has in relation to the

child and his property." Further, section 3(4) states that, "the fact that a person has, or does not have,

parental responsibility for a child shall not affect any obligation which he may have in relation to the

. child{euch-as a statutory duryJo maintain the child); or any rights whicb inthe event of thp-child's

death, he (or any other person) may have in relation to the child's property."

24. A mother automatically has parental responsibility for her child from birth. A father usually has

parental responsibility if he's either married to the child's mother or listed on the birth certificate (after

a certain date, depending on which pail of the UK the child was born in)

25. For Births registered in England and Wales3 if the parents of a child are manied when the child is

born, or if they've jointly adopted a child, both have parental responsibility. They both keep parental

responsibility if they later divorce. For unmarried parents an unmarried father can get parental

responsibility for his child by jointly registering the birth of the child with the mother (from I

December 2OO3);or getting a parental responsibility agreement with the mother; or getting a parental

responsibility order from a court

26. For Births registered in Scotland a father has parental responsibility if he's married to the mother when

the child is conceived or marries her at any point afterwards. An unmarried father has parental

responsibility if he's named on the child's birth certificate (from 4 May 2006).

z paying child maintenance in South Africa. Retrieved trs6 https://rvrvrv.larvforall.co.zalfamilv-relationships/parenting/cltild-

m a intenance-soutlt-africa./

3 parental rights and responsibilities. Retrieved lsm https:/lwww.gov.ulJparental-riehts-responsibilities/rvho-has-parental-

responsibilitv
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27.For Births registered in Northern Ireland a father has parental responsibility if he's married to the

mother at the time of the child's birth. If a father marries the mother after the child's birth, he has

parental responsibility if he lives in Nofthern Ireland at the time of the maniage. An unmarried father

has parental responsibility if he's named, or becomes named, on the child's birth certificate (from 15

April2002).

28. Child maintenance or child periodical payments are regular payments made by a non-resident parent

to the person orparent with care of the child to meet the day-to-day living expenses of a child following

marriage, civil partnership or relationship breakdown. Child maintenance payments can be agreed

between the parents, qalculated by the Child Maintenance Service (CMS/ or orderedty the courr in -
prescribed ciicumstances or where the CMS dloes not have jurisdictions.

2.2.2.3 Philippines

29.In the Philippines, children born out wedlock have their legal statLrs govemed by the Civil Code of the

Plrilippines of 1949 and the Family Code of 19876.According to Article 176 of the Philippine Family

Code, a child is considered illegitimate if the child is born out of wedlock, and in such cases, the

parental authority and custody of the child fall on the mother. A2004 amendment enables the children

to use their father's surname if the father expressly recognizes him/ her through the record of birth
appearing in the civil register, or through an admission in a public document or.private handwrittel
instrumentT. A single mother has the sole parental authority over her child. Nevertheless, the child's
father can exercise his parental rights to have access to the child tlu'ough legal means which can also

include temporary custody of the child. Regardless of marriage status, the father is required to provide

support in accordance with capacity and resources.s. Children born out of wedlock to an unwed mother

have the right to be supported by their father provided the father recognizes the relation

4 This is a service run by the Government to arrange and collect child maintenance fronr the non-resident parent and pay it to
the receiving parent if this is necessary. Definition retrieved from https:i/r'islrtsoflr,onren.orq.uk/qet-informationTfbnrilv-
lau,lch i ldren- larv-ch i ld-maintenancel

5 Glossary- Child rnaintenance. Thomas Reuters Practical Law. Retrieved fi'oln httns:/rrli.oracticallarv.thontsonreuters.corrr/

6 The Family Code of the Philippines. Retrieved from https://anrslarv.nlyTphilippine-larvs/civil-larv/the-larrrily-cocle_of_the_
philippines(2)

7 European Asylurn Support Office (March6,2020).COI Query, Retrieved from https://u,wn.iustice.qov

t Pinoy Attorney. (November 27,2017). Guidelines on filing for child suppoft. Retrieved from https://attornev.org.ph/leqal-
nervs/taei5-chi ld-custodv



30. Under the Family Code, child support has the following basic principles:

a. It is everything indispensable for food, shelter, clothing, medical attendance, education, and

transportation in keeping with the financial capacity of the family.

b. It is joint (whether married or not) and will be taken from the absolute community property. The

same also applies to the provision of the child support of one spouse by a previous marriage or

partnership

c. It is in proportion to the resources and means of the parent and the needs of the child. At the same

time, it can be reduced or increased proportionately, based on the reduction or increase of the

parent's resources and means, or on the reduction or increase of the child's needs. Hence, it is

never final.

d. It must also be noted if the child's father does not have the means nor capacity to find

sufficielt child support, then the obligation canpass to his family - including his parents

(the child's grandparents) if they'ftawdtc'means to do sd.

2.2.2.4 United States of America

31. When a child is born outside of marriage, there is no legal presumption of paternity. Without

establishing paternity, an unwed father has no legal standing as it relates to visitation, shared custody

or the ability to make decisions about the welfare of the childro. An unwed father can establish

paternity by ensuring that his name is on the baby's birth certificate or he can complete a Voluntary

Acknowledgment of Paternity form. Once paternity is established, there is need to determine his

custody status. An unwed man who is legally designated as the father has the same custody rights as

a married father. If the parents are not living together or are not intending to raise the child together,

the father will also need to petition the court to establish custody rights. These rights range from joint

or shared custody or allowing the mother io have full custody with the father only having visitation

.rights or if the mother is unfit to have custody of the child, the father can petition for full legal custody.

Regardless of their custody status, fathers have financial responsibilities. If the parents live separate,

child support will become a formal legal obligation which can be enforced by govemment agencies.

Child support is determined based on a number of factors including the parents' individual income

e Guzran- Cruz, E. (April 19, 2018). What single moms should know about child custody and support. Mom Center Website.

Retrieved from lrttps://monrcenter.com.nh/20 l8/04/ t9lrvhat-sinsle-monts-should-krrorv-about-child-custodv-and-suDDort/

to parker, W. (June 03,2O2O). Rights of a father when he is not married. Very Well Family website.

2020 (National Asseubly Bill No. 46 of 2020)



levels and obligations, availability of other financial support, and the needs of the children. Each child

support case is unique and the amounts of child support needed will be individually determined.

32. Child support in the United States is an ongoing obligatory payment for the financial care and support

of children of a relationship or a (possibly terrninated) rnariage. The Office of Child Support

Enfbrcement (OCSE)llis the federal government agency that oversees the national child support

program. OCSE helps child support agencies in States and tribes (Native Americans) develop, manage,

and operate their programs according to federal law using effective child support enforcement tools to

encourage parental responsibility so that children receive financial, emotional, and medical support

from both parents, even when they live in separate households, E3ch individual State and federally

recognized tribe is responsible for developing its own guidelines for determining child support.

Penalties for non-payment of child suppol't vary from State-to- state and include revoking driver's

licences, deductions from wages, interception by child enforcement agencies of any money due from

state or federal sources, or jail term for past dr-re child supporl.

2.3 CLAUSE BY CLAUSB CONSIDE,RATION OF THE BILL

33. This Part deals with the clause-by-clause consideration of the Bill by the Cornmittee after taking into

consideration the views of the aforementioned stakeholders.

2.3.1 Clause 2 (Amendment of Section 24 of thc Children Act)

34. The Children Act is amended in section 24 by deleting subsection (3) and substituting therefor the

following new subsection-

lI/here a child'sfather and motherwere not married to at the tinte of the child's birth thefather

and mother may by agreement ("a parental responsibility agreement") provide for the parental

responstbtlity of the Child.

Committee Observations and Recommendation on the Amenclment

The Committee observed the following-

35. The amendment seeks to make it mandatory for the father and mother of a child born to have parental

responsibility of the child whether the parents were married at the time the child was being born or

did not subsequently get married.

rrOffice of Child Support Enforcement- an office of the Adminishation for Children & families. Retrieved from
https ://u,u,rv. ac f. h hs. qo v/css
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36. Currently the Act places primary parental responsibility on an unmarried mother of a child and requires

a father to assume such responsibility. The amendment proposes that the unmarried parents may enter

into a parental responsibility agreement.

37. The provision aligns the statutory provisions to Article 53 (lXe) of the Constitution which provides-

" Every payent has the right to...parental care ofprotection24, which includes equal responsibility

of the mother and father to provide for the child, whether they are married to each other or not "

38. The Committee was agreeable to Clause 2 as appearing in the Bill.

2.3.2 .Clause 3 @epeal of Section 25 of the Children Act)

39. Clause 3 provides for amendment of the Principal Act by repealing section 25.

Committee Observations and Recommendation on Clause 3

40. The Committee observed that currently section 25 of the Act requires that where the father and mother

of a child are unmarried, the father of a child may only acquire parental responsibility over the child

if he applies to the court for an order or enters into an agreement with the mother. Responsibility for

the father is also presumed where the father and mother, though unmarried, cohabit for a period

exceeding 12 months.

41. The amendment does away with the entire section thus placing parental responsibility on both parents

of a child by default.

42.The Committee was agreeable to Clause 3 as appearing in the Bill.

2.3.3 Clause 4 (Amendment of Section 27 of the Children Act)

43. Clause 4 provides

Section 27 of the principal Act is amended subsection (2) -
(a)by deleting the u,ords "tf he has acquired parental responsibility under the

provisions of this Act appearing in paragraph (a);

(b)by deleting the words "who has acquired parental responsibility under the

provisions of this Act" appearing in paragraph (b).

2020 (National Asseubly Bill No. 46 of 2020)



Committee Observations and Rccommendation on Clause 4

44. The Committee observed that the current 5.27(2) of the Act provides for the transmission of parental

responsibility, in the event of the death of a mother, to a father who has acquired parental responsibility

if the father and mother were unmarried at the time of birth of the child. Also, it provides that in event

of death of a father who has acquired parental responsibility, the parental responsibility is exercised

by the mother.

45. The amendment deletes the portions of the Act refeming to acquisition of parental responsibility in

view of the earlier amendments.

46. Thc Committee was agreeable to Clause 4 as appearing in the Bill.
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CHAPTER THREE:

COMMITTEE RECOMMENDATION

47'The Committee, having considered the children (Amendment) Bill (National Assembly Bill No. 46 of
2020) recommends that the House passes the Bill as it is.

SIGNED... i-

HON. JOSEPHAT KABINGA WACHIRA, M.p.,

I
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MINUTES OF' THE 41ST SITTING OF TITE DEPARTMENTAL COMMITTEE ON

LABOUR AND SOCIAL WELFARE HELD ON F'RrDAY, 23RD JrILy, 202L AT 2.30 P.M.

IN NDOW CONFERENCE ROOM, BOMA HOTEL
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I l. The Hon. SIEa Sheikh Adan, M.P.
12.The Hon. Titus Mukhwana Khamala, M.P.
13. The Hon. Tom Mboya Odege, M.P.
14. The Hon. Wilson Sossion, M.P.

APOLOGY

l. The Hon. Gideon Koske Kimutai, M.P.
2. The Hon. Janet Marania Teyiaa, M.P.
3. The Hon. Moses Malulu Injendi, M.P.
4. The Hon. Rose Museo Mumo, M.P. .

- Vice Chairperson

IN ATTENDANCE

Committee Secretariat

l. Ms. Susan Maritim
2. Mr. Adan Sora Gindicha
3. Mr. John Mugoma
4. Mr. Ronald Walala
5. Mr. James Muguna
6. Mr. Nickson Kibet
7. Mr. Said Mohamed

Senior Clerk Assistant
Senior Clerk Assistant
Clerk Assistant II
Legal Counsel
Researcher
Audio Officer
Sergeant-At-Arms

AGENDA
L Prayers
2. Preliminaries

i. Introductions
ii. Communication from the Chairperson

iii. Confirmation of Minutes of previous Sittings
iv. Matters Arising

3. Consideration and adoption of the report on Children (Amendment) Bill,2020
4. Any Other Business
5. Adjournment/Date of the next Sitting



MIN.NO. DCiLSW2O}IIaO} PRELIMINARIES

The meeting commenced at2.3O p.m. with the Prayer followed by welcoming remarks.

MIN.NO. DC/LSW2 O2II2O3 ADOPTION OF THE AGENDA

The Agenda was adopted without amendments, having been proposed and seconded by the Hon.

Gideon Keter M.P. and the Hon. Tom Mboya Odege, M.P. respectively.

MIN.NO. DC/LSW/}OLLI}OA CONFIRMATION OF MINUTES OF THE PREVIOUS

SITTING

Confirmation of the Minutes of the previous sitting was defened to the next sitting.

...MIN.NO. DC/LSW2O21I2O5. : -CONSIDtrRATION AND . ADOPTION OF THE
REPORT ON THE CI{ILDREN (AMENDMENT)

BILL,2020

The Committee considered the Report on the Consideration of the Children (Amendment) Bill,

2020 and annrovcd it rvithout amendments as proposed by the Hon. David Ole Sankok, M.P

and seconded by the Hon. Gideon Keter, M.P

Committee Observations

Clausc 2

The Committee observed that the Act seeks to align the statutory provisions of Article 53 (l)(e) of
the Constitution by making it mandatory for the father attd mother of a child born to have parental

responsibility of the child whether the parents were married at the time the child was being born

or did not subsequently get married.

The current Act places primary parental responsibility on an unmarried mother of a child and

requires a father to assume such responsibility. The amendment proposes that the unmanied

parents may enter into a parental responsibility agreement.

Clause 3

The Committee observed that section 25 of the Act requires that where the father and mother of a

child are unmarried, the father of a child may only acquire parental responsibility over the child if
he applies to the court for an order or enters into an agreement with the mother. Responsibility for

the father is also presumed where the father and mother, though unmarried, cohabit for a period

exceeding 12 months.

Clause 3 does away with the entire section thus placing parental lesponsibility on both parents of
a child by default,

Clause 4

The Committee observed that the curent section 27(2) otthe Act provides for the transmission of
parental responsibility, in the event of the death of a mother, to a father who has acquired parental

responsibility if the father and mother were unmarried at the time of birth of the child. It also



tt ..'

provides that in event of death of a father who has acquired parental responsibility, the parental

responsibility is exercised by the mother.

Clause 4 deletes section of the Act referring to acquisition of parental responsibility in view of the

earlier amendments.

Committee Resolution

The Committee resolved that the Title, Clauses 1,2,3 and 4 be agreed to as they appear in the Bill.

MIN.NO. DCILSWI2O2II2O6 ANY OTHER BUSINESS

No other business arose.

MIN.NO. DCILSWIaOZLI}O7 ADJOURNMENT

There being no other business, the meeting ourned 4.05p.m. until Saturday,23'd I*y, zml
at 1fr00a.ffi.;SAme'Venut".* " -

SIGNED:

THE HON. JOSPHAT KABINGA WACHIRA, M.P

(cHAIRPERSOT\I)

DArE: ..........p- {*s{*.tl
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MIN.NO. DC/LSW/ 082 t202lz - PRELIMINARIES
The meeting was called to order at 2.50pm and thereafter a prayer was said'

MIN.NO. DC/LSW/08312021: - ADOPTION OF TI{E AGENDA
The agenda of the meeting were adopted having been proposed and seconded by the Hon. Abdi

Mude Ibrahim, MP and the Hon. Tom Mboya Odege, MP respectively.

MIN.NO. DC/LSW/08412021: CONURMATION OF MINUTES OF THE PREVIOUS

SITTING
Confirmation of the Minutes of the previous siuing was defered to the next sitting.

MIN.No. DC/LSwO8 5 12021 :. CLAUSE ST'CTIUSE C€NSIDER..ATION OT INSTITUTE

OF S OCIAL WORI( PROFESSIONALS.BTLL, 2O2O

The Committee considered the Bill Clause-by Clause and made the following Observations and

Recommendations:-
1. Clause 5(g) There was need to make clarification to avoid confusion as to who conducts the

professional examinations.
2. Clause 6(l) -

a) there was no rationale on the qualification of the Chairperson.

b) that once professional bodies from the Government are represented in the Council then

it will be a State Corporation hence it qualifies for exchequer from the government.

c) there should be a representation from each category of academic qualification i.e

certificates, degree, diploma and masters.

3. Clause 7 (l) - The Executive Director must have a degree'

4. Clause 7 (2) -The drafting language should be reviewed; it should be positive' Further, there

is no academic qualification but only academic experience as a qualification for one to be

appointed as an Executive Director.
5. Clauses 9 to 10 are standard clauses in a Bill.
6. That clause 9 be amended by deleting the words "on the advice of the Executive Director".

7. Clause l4 is where personal liability applies.
g. Clause 16 - there is need to define what professional examination is i.e for registration

purposes. It also mixes membership and regulations.

ilu*. 16 (i) is not a function and should be moved to a different section. That clause 16 be

amended by- deleting paragraphs (e), and (i)
g. Clause 1S (1)(c) was not necessary and should therefore be deleted.

10. Clause 20 be amended by deleting the words "certificate of incorporation" in paragraph (a)

and "principal shareholder" in paragraph (b)

1 l. Clause 24: Rename practicing certificate to practicing license.

12. Clause Zg (p) should read, 'does or fail to do any other act which may be prescribed by this

Act'. Delete the words "of a sexual kind" in paragraph (g)

13. Clause 32(5)there should be a specific timelines (30 days) and not 'as soon as possible'

14. Clause 37'(2) - the Auditor General may reconsider or may appoint a private auditor'

15. Clause alQ)@) be removed or deleted or atnend 'for purposes of registration'' The word

'may' to be replaced with'shall' as the term 'may' signals 'optional'.



MIN.NO. D CILSW/O 86 12021 : CHILDREN AMENDMENT BILL, 2020

The Committee was briefed that:-
I. The Bill seeks to amend various provisions of the principal Act to align them with the

Constitution. The Bill seeks to vest equal responsibility for parental care and protection of
a child in both the mother and the father whether they are married to each other or not.
The Bill further provides that neither the father not the mother of the child shall have a
superior right or claim against the other in the exercise of such parental responsibility.

II. The Act places primary parental responsibility on an unmarried mother of a child and
requires a father to assume such responsibility. The amendment proposes that the
unmarried parents may enter into a parental responsibility agreement.

m. Section 25 of the Act requires that where the father and mother of a child are unmarried,
the father of a child may only acquire parental responsibility over the child if he applies to
the court for an order or enters into an agreement with the mother. Responsibility for the
father is also presumed where the father and mother, though unmarried, cohabit for a
period exceeding 12 months. The amendment does away with the entire section thus
placing parental responsibility on both parents of a child by default.

IV Section 27(2) of the Act provides for the transmission of parental responsibility, in the
event of the death of a mother, to a father who has acquired parental responsibility if the
father and mother were unmarried at the time of birth of the child. Also it provides that in
event of death of a father who has acquired parental responsibility; the parental
responsibility is exercised by the mother. The amendment deletes the portions of the Act
referring to acquisition of parental responsibility in view of the earlier amendments.

The Committee was also taken through Parental responsibilities for urunarried father in other
jurisdictions like South Africa, United Kingdom, USA and Philippines.

Committee Recommendation
The Committee having considered the Bill Clause by Clause recommended that Clause 2,3 & 4
be agreed to as they appear in the Bill.

MIN.NO. DC/LSW A87"12021t ANY OTHER BUSINESS
No Any Other Business Arose

'...

..
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MIN.NO. DC/LSW0 88 12021 z ADJOURNMENT

There being no other business, the meeting was adjourned 4.40pm

SIGNED: ......

The M.P

DATE: . 2I /# /
(Chairperson)

n. Petcr Mrva
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TIIE CHTLDREN (AilmI.lDIv@NT) BYLI,, 2,020

A. Bitl for
A'N ACI of P,ar,liarnent to amend the Chilclren rlct arrd

for-connected [urposes.
EI{ACTED by the Parliament of Kenya, as follorvs-
1. This Act mqy be citecl a$i the Chilcfien

(Amendment) Acq2020.

2. The" Children Act, (in this Act rcfercd to as tlre
"principzil Act'), is amenclecl in section 24 by deleting
subsection (3) and substituting therefor the follorving trerv
subsection-

' r' *a r - -offi unue"a" "eH fl d, il tarffdi'ffi a-fri o t 6 diffi rc -ffi i* 
!''4i4'J€-:*''&4

rnaried to at the tiure of tlre chilcl's birth the father
and mother may by agreement ("a parental
responsibility agreement") provide for the parental
responsibility of the Chitd.

Slrort tit[:

Anrendurcrrt of
scction 24 of
No.8 of?fi)!.

Repenl of
scction 25 of
No,8 of 2ff)1.

Anrcndrrent of
s.iction 27 r-tf

No. I uf 3.001 .

.3. The principal Act is amended by repealing
secti6n 25.

4. Section 27 of the pr'incipal Act is amended
subsection (2)-

(a) by deleting the words "if he has acquired parental
responsibility under the provisions of this Act
appearing in paraglaph (a);

(b) by deleting the rvsrds "$,llo has acquired parentr.rl
. responsibility under the provisions of tlris Acr"

. appearing in,paragraph (b).



t048 't'he Chilclren (Anrcndnrcnt) Btll' 2020

MEMORANDUM OF OBJECTS AND REASONS

Statement of the Olljects and fteasons for the Bill

The principal object of this Bill is-to amend the children Act, (No' 8

of 2001) io Ue in corifolnity rvith the Constittrtion' The Bill seeks to vest

A;"1 ;p.nsibility ior parental ca'e and protection of.a child in both the

mother and the father lvietl'rer tltey are marriecl to each other or not' The

Bill further provides that neithe. th" fotlrtr nor the mothet' ol the child

rfr"fflrrr" ; I;b.;L;rigt t ot clai,r against the other i, the exercise of such

parental responsibility.
.Clauqe|o|tlreBill-proyicl.!f-the.shorttit|9:,

Clause 2 of the Bill arnencls iection 24 of tne piincipal Act to make it

mandaiory for tlre father ancl nrotlter of a child born to have parental

.esfonsiUifity of ttr" .t',ita rvhether the parents u'ere lnagied at the time the

.t iia *ut being born or did not subsequently get matried'

Clause 3 seeks repeal section 25 of the Children Act that provides for

acquisition of parental iesponsibility by a father'

clause 4 0f the Bill seeks to amencl section 27 0f No. 8 0f 2001 as a

consequential amendment to the repeal made in clause 4 and 5 above on

the neid for one to acquire parental responsibility'

Statemeut of how the Bill concerns County governments

The Bill does not concern county governments in temrs or Article 110

(a) of the Constitution.

statemcnt of tlelegatiou of tegislative powers and limitation of

fundamental rights and freedoms'

The Bill does not contain any provision limiting any fundamental

rights or freedoms.

statement that the Bill is not a money Bill, rvithin the meaning of

Article 114 of the Constitution'

The.enactment of this Bill shall occasion additional expenditure of public

funds.
GEORGE PETER I(ALUMA'

Member of Parliament'
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. Section If bf the Ch.itdt en Act No I of 20t tpliclt tt is
propoiid,,to atnend- " ,

214.,(7,) Where a child's father and mother were
married'ts: each other at the time of his birth, they shall
'have parental responsibility for the child and neither the
'father nor the mother of the child shall have a superior
'right or claim against tlre other in exercise of such parental
responsibility.

responsibility

(2) Where a child's father and ntother rvere not
,married. to each other at the time of the child's birth and
have subsequently married each other, they shall have
parental responsibility for the child and neither the father
nor the mother of lhe child shall have a superior right or

"luig*.ffiilsLthe-other*,in..the-.exercise*of..such..paiental.,+=.=--,responsrDllrty.

(3) Whgre a Child's father and mother were not
,married to each other at the time of the Child's birth and
have,not subsequently married each other.

(a) The mother shall have parental responsibility at
the first instance;

(b) The father shall subsequently acquire parental
responsibility for the child in accordance with the

(4) More than one person nray have parental
responsibility for th'e sarne child'at the same time.

(5) A person, who has parental responsibility for a

child at any tirne shall not cease to have that responsibility
for the child.

i .'

(6) Wlrere. morg than onb person has parental
responsibility,fop :a clild, eaoh of them'may act alone ind ,' 

1',

without, lhe othei (or others) in that reqponsibility; but
nothinginthisPafishallbe.takentoaffecttlreoperationof
any enactment which requires the consent of more than

one person in a matter,affecting the child.

(7) The fact that a person has parental responsibility
for a child may not entitle that person to act in any rvay
which rvsuld be incompatible with any order made with
respect to the child under this Act.

Who lias
parcntal
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(8) (a) A person rvho has parental resp-onsibility for a
child may not surrender or transfer any part of

: that responsibility to another but rnay auange for

' some or all of it to be met by one or more Persons

acting on his behalf

-o^'. .'rifh urhnnr crtt ade(b) Tlre person rvith whom such arrangement rs tn' ' ,oyii,rself be a Persor rvlto aheady has parental

responsibitity for the child concet.ned'

(c) the malting of any such anangement shall. not

: , 
t I affect u,1'l-iability 

"f Il'.? 
person making it which

"-,-."... ** i,r-1;r: n-ray.,.aris;.fro^m,a+y--frulurg,I9,r{}.9-eJ, anf?qxt.f{ 
"..,,.^-

,u"ii p"ttoots par"rtal respo,si!:ility for the child
concentecl.

sectiott 26 oJ ttrc Chitdrert Act tyhich tt is proposecl to

amencl-

i ..,'-t+...-.t

26.(1) A parental respousibility agleement shall have

effecr for the purpos"s of this Act if it is rnade substantially

in tlie form prescriberl by the Chief Jttstice'

(2) A parental responsibility agreement may only be

Ur.ougtri to an end by an order of the court made on

application by-

(a) any person rvllo has parental responsibility for the

child; or

(b) the chilcl himself with the leaves of tlte court'

(3) The Court may only grant leave under sttbsection

(Z) ibi if ir is satisfie4 that the child has sufficie't
understanding to mqke the' proposed application'

Se:ction 27 Chitctren Act vvhiclt it is proposed to ameid-

27 . (l) Where the mother and father of a child were

marred to each other at the time of the birth of the child or

have subseqnently mamied each other-

(a)onthedeathoftlremotherthefatlrershallexercise
patentalresponsibilityfoitlrechildeitheraloneor
iogether rvith any tesiamentary guardian appointecl

by the mother

(b)onthedeathofthefather,tlremotheriflivingshall
exerciseparentalresponsibilityfor.,tlrechilcleither

Parcntill
resporrsibil ity
ngrccnlctlt.

Transmission of
rrarcntnl
iesponsibility.


