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C'Li iiK'S OFFICE

RE: THE INSOLVENCY (GENERAL) (AMENDMENT) REGULATIONS, 2018

Reference is made to the above matter.

Following the gazettement of the lnsolvency (Amendments) (No.2) Regulations,
2018, Section I I of the Statutory lnstruments Act, 2Ol 3 requires u, to ensure that we
tranrmit, within Tsitting days after publication, a copy of the Regulations to the Clerk
for tabling before the Parliament.

Herewith please find the lnsolvency (General)
together with the accompanying Explanatory
necessary action.
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Kenya Gazette Supplement No.40

(l*gislative Supplement No. 14)

LEC^L NoflcE No. 78

THE INSOLVENCY ACT

(No. 18 of20t5\

IN EXERCISE of thc powers conferred by section 730 of the

lnsolvency Act, 2015, the Anomey-General makes the following
Regulations:-

THE INSOLVENCY (AMENDMENT) (NO, 2) RECULATIONS,
2018

l. These Rcgulations may be cited as the Insolvency
(Amendment) (No. 2) Rcgulations, 2018.

2. The lnsolvency Regulations, 2016, hereinafter referred to as
"the principal Regulations" arc amended in Part X, Division 5 by
inserting the following new rcgulation immcdiately after regulation
95-

95A. (l ) For the purpose of Pan vl, Division 8
of the Act, a creditor's claim is a document that I
creditor submits to the liquidator for the purpose of
proving the debt.

(2) A provable debt is a debt or liability that the
company owes

(a) at the commencement ofthe liquidation; or

(b) after the commencement of liquidation
based on an obligation incurred by the
company beforc the commcncement of
liquidation.

(3) A debt is proved when it is allowed by the
liquidator.

(4) A creditor who wishes to lodge a claim in
liquidation shall follow the procedurc set out
in the Third Schedule.

3. The priocipal Regulations are amended by inserting the
following new regulations immediately aftcr regulation 127-

Sd. of $brrfitirl s5a 127A. Fot the purpose of section 573 of the
Act, the administrator of a company shall convene a
meeting sceking crcditors' approval for the salc of
substantial asscts of not less than ten percent of the
total assets ofthe company.

2t ,, ' l l

3th gotaI +

N. No. lE of 2016.
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l27B For rhe purposc ofsectron 580 ofthe Act,
rf a company rs a parry to a contact, thc Admrnlstrator
may

(a) conhnuc thc contrtct, subJcct to thc tcrms
of thc contract and all rclevant rulcs of law,
or

(b) drsclarm lhc contract

4 Thc prrncrpal Rcgulatrons arc amcndcd by rn\crtrng thc
followrng ncw rcgulahon rmmedratcly aftcr rcgulatron ll7-

l37A ( l) A credrtor may rcquest for
lnformalon rclatrng to thc credrlor's rnlercst, from a

rclevant offrcc holder whcrc rt rs reasonablc for thc
offrcc holdcr to comply wrlh the rcquest, and rhat the
offrcc holdcr has not prevrously provlded thc
lnformallon to thc rntcrestcd credrtor

(2) For thc purposcs of thr\ rcguldtron, "thc
relcvant officc holdcr" mcans thc Offlcral Rcccrver.
thc bankruptcy lrustce. thc supcrvrsor of thc
voluntary arrangcmcnt, thc admrnrstrator. thc
Lqurdator or lhc provlsronal Lqurdator. whrchcvcr rs

appLcablc

5 Thc Thrrd Schcdulc to thc pnnclpal Regulatrons rs amendcd

(a) ln Pan 6, by rnscrtrng thc followlng new paragraph
rmmcdr.tcly aftcr paragraph J I

3l A For thc purposc of thrs Pan credltors rn the
same class \hall bc trcatcd cqually ln rclatron to cach
clarm or lntcrcst of n partlcular class, unlcss thc holdcr
of a panlcular clalm or lntcrest agrccs lo a less
favourable trcatmcnt of \uch panrcular clarm or
lnlercst

(b) by rnse(rng the lollowrng ncw Pert rmnledratcly aftcr Pan
6

PART 6A_CREDITORS CLAIM

I IB ( l) A credrtor, rncludrn8 e crcdrtor who has a

preferenhal clarm, who wrshcs to clarm rn the
llqurdahon, shall submlt a crcdltor's clarm to thc
Lqurdator bcforc thc dcadlrnc tbr submrltrng clarms

(2) Thc hqurdator may accepr such a clalm only lf
thc clarm ls rn Form 5 as set out rn lhc Flrst Schcdule

(3) For thc purpose of sub-paragraph (l), thc
deadlrnc rs crthcr

(a) thc trme spccrficd by the lrqurdetor rn a notrcc
grven to thc credrtor, or
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(b) the time specified in an advertisement
published by lhe liquidator in a newspaper
widely circulating in the area in which the
creditor normally resides or carries on
business.

(4)Thc creditor shall bear the costs of proving lh€
debt, unless the Court makes an order as to the creditor's
costs under paragraph I I H.

(5)The creditor may amend or withdraw the claim,
but an amended claim has to comply with the formalities
prescribed for the original claim.

3lC. (l) The liquidator shall examin€ each

creditor's claim and the grounds of the d€bt, unless of
the opinion that no dividend will be paid to creditors.

(2) As soon as practicable aftcr examining a claim,
the liquidator shall do one or more ofthe following

(a) wholly or panly allow the claim;

(b) wholly or panly rcject rhe claim: or

(c) require further evidcnc€ in suppon of the
claim or an item contained in it.

3lD. As soon as practicable after rejecting a

creditor's claim, or a part of it, the liquidator shall give
the creditor a notice rejecting the claim and specirying
thc grounds for the rejection.

llE. (l) The company's dircctors or any creditor
m8y give the liquidator noticc to allow or rejecl a

creditor's claim-

(2) If the liquidator has not made a decision
allowing or rcjecting the creditor's claim within founeen
days after receiving the claim, the creditor or the
directors may apply to thc Coun for an order under sub-
paragraph (3).

(3) On the hearing of an spplication made under
sub-paragraph (2), the Court shall, if it finds the claim-

(a) to be substantisted or panly substantiated,
make an order allowing the claim or partly
allowing the claim; or

(b) is wholly or panly unsubstantiated, make an
order rcjecting or panly it, and in either case

may make such other order of an ancillary
nature as it considers appropriate.

An.ppri.,rior ro 3lF. (l) The ollicial Receiver, the company's
cou( a' inprcpcrlv directoB or a creditor may make an application to the
,llo*.d cEdnoh ^ -il;*'**'" Coun for an order under sub-paragraph (2) on the

ground that the liquidator improperly allowed a
creditor's claim.
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(2) On thc heaflng of an applrcatron made under
sub-paragraph (l), the Court may makc an ordcr
canccllrng thc crcdltor's clalm or rcduclng the emount
clarmcd, rf rt consrdcrs thal thc clalm was rmpropcrly
allowcd or was lmpropcrly allowcd rn part

llG (l) A crcdrtor whosc cl.tm has becn rcyccrcd
by the llquldator may apply to thc Coun to makc an
ordcr undcr sub-paragraph (3)

(2)The applrcatron undcr sub-paragraph (l) can
only be made wrthrn twcnty-onc days aftcr thc crcdttor
rcccrvcs thc llquldator's notrcc of rc;cchon of the clarm.
or wrthrn such cxtended pc od as thc Court may allow

(3)On thc hca ng of an applrcauon madc undcr
sub-paregraph ( l), thc Coun shall. lf lt consrdcrs that thc
llquldator's dccrsron was

(a) whollyJusuficd, confirm thc dccrsron, or

(b) only partly Justrfied, confirm the decrsron as

lo that pa and quash the rcsr ofthc dccrsron,
but lf lt consrdcrs that the dcctston was
wholly unlustrficd, rt shall quash the dccrsron

(4)A credrtor has no rrght to provc for a dcbt that
has bcen rejccted by thc hqurdator. unlcss thc crcdrlor
has madc an apphcatron undcr thls paragraph

3lH (l) Thrs paragraph apphcs to an apphcatron
made undcr paragreph 3l B ( l)

(2) If thc apphcant ls not the hqurdator, lhe
applrcant shall servc a copy of thc appllcatron on the
hqurdator as a prrty lo the proceedtng

(l) If thc epplrcant rs no( thc drrectors or a

crcdrtor who rs a[Tcctcd by the decrsron ofthe lrqurdator,
thc applrcant shall servc a copy of thc applrcahon on the
d,rectors or that credltor

(4) On bclng scrvcd wtrh r copy of thc
applrcatlon, thc dlrcctors or crcdltor may gtve notlcc to
thc Coun that thc drrcctors or cacdrtor wlsh to appcar
and be hcard at lhc hcanng and, on dorng so, becomc a

pany to lhe procecdrngs

3 ll On the hcarrng of an apphcatron made undcr
paragraph 3lB (5), thc Coun may, make an ordcr
drrcctrng speclficd costs

(a) ol a crcdrtor to be added to rhc credt(or's
clalm.
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(b) of a party lo rhe procecding to be paid out ol
thc company s estate; or

(c) to bc paid by a spccificd party to thc
procecdings (othcr than the liquidator).

Madc on rhc 28th March.20l8.
CITTIU MUICAI,

AttornetGeneral.

PRINTED AND PUBI,ISHED IIY THIJ COVI]RNMI]NT PRINTIR. NAIROBI



The lnsolvency (Anrcndntcnt.\) (No.2) Regulotions, 2018

EXPLANATORY MEMORANDUM TO THE INSOLVENCY (AMENDMENT) (NO.2)
REGULATIONS, 20I8

PART I
Name of the Statutory The Insolvency (Amendment) (No.2) Regulations, 2018
Instrument:

Name ofthe Parent Act: Thc Insolvency Act.20l5

Enacted Pursuant to: Section 730 of LN. NO.l8 of 2015

Name of the
Department:

Gazetted on:
Tabled on:

Ministry/ OtUce of the Attomey General and the Department Of
Justice, Business Registration Service

l3th April,20l8

PART II
I .The Purpose of the lnsolvency (Amendment)(No.2) Regulations, 2018

The purpose of these Regulations is to provide for the proper implementation of the Insolvency
Act, 2015 by coming up with amendments to improve the implementation and operationalisation
of the Act.

Regulation 2 and Parl 6A (in the 'I'hird Schedule) of the Insolvency (Amendment) (No. 2)
Regulations, 2018 (hereinaller rel'erred to as the Regulations) seek to provide a mechanism
tkough which an individual creditor can challenge a decision of insolvency representatives to
approve all claims if the decision aflects the creditor's right. Although there are some general
powers in the court to have regard to the wishes of creditors and the value of their debts and the
power to bring misf'easance actions against liquidators, there is no equivalent specific provision
which apply to liquidation.

Regulation 3 of the Regulations seeks to provide for the approval by creditors lbr sale of
substantial assets ol the debtor to ensure that creditors protect their charge during sale of assets.
These regulations lurther seeks to allow tbr continuation of contacts supplying essential goods
and service essential for a debtor's survival so that the debtor is able to continue with business
after commencement of insolvency proceedings.

Regulation 4 of the Regulations seeks to provide mechanisms through which an individual
creditor can challenge a decision of insolvency representative to approve all claims if this
decision affects the creditor's rights.

Regulation 5 of the Regulations seeks to allow for the equal treatment of creditors in a class
meaning that the law allows for division of creditors into classes for the purpose ofvoting on the
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reorganization plan so that each class of creditors has a say and thus ensuring that the interests of
secured creditors are protected during voting unlcss a creditor approves otherwise.

2.Legislative Context

The Insolvency Act,20l5 empowers the Attorney General to make Regulations necessary or
convenient for carrying out or giving ef{cct to the Act. The lnsolvency (Amendment) (No.2)
Regulations, 2018 are therefore issued to give el-fcct to the Act.

3. Policy Background

The regulatory framework on insolvent persons and entities is an initiative of the Office of the
Attorney General, Ministry of Industry, Trade and Cooperatives, Law Society of Kenya, Institute
of Certified Public Secretaries of Kenya. lnstitutc of Ce(ified Public Accountants of Kenya, the
Capital Market Authority, IBM Research Afiica, lnsurance Regulatory Authority, Kenya Law
Reform Commission, PricewaterhouseCoopers t.imited, Deloitte & Touche, Emst & Young
including law firms like Anjarwalla & Khanna Advocates, Coulson Hamey Advocates. Ral-l-man,
Dhanji Elms & Virdee Advocates, Walker Kontos Advocates, Hamilton Harrison& Matthews
Advocates and Kaplan & Stratton Advocates .

Further, these regulations will significantly improve Kenya's ranking on the ease of doing
business index under the 'Resolving Insolvency' indicator.

4. Consultalions Outcome

'l'he Insolvency (Amendment) Regulations, 2018 have taken into account lhe views of lhe
Official Receiver's deparlment in the Of flce of the Attomey General and Department of Justice
who are versed with the operational aspects ol'resolving insolvency in Kenya. The Attorney
General in coming up with the regulations has sought the extensive input of the Ag. Official
Receiver and the Ag- Director Ceneral who is the accounting officer and administrator of the
Business Registration Service. Also numerous consultative meetings have been held between the
Olfice of the Attorney General and the Ministry of Industry, Trade and Cooperatives being a

ministry that is keen to improve the ease ofdoing business in Kenya.

5.Guidance

The Business Registration Service will sensitize its officers for adherence to the objectives of
accountability and elficiency in the management of the Registry. The Service will also engage
key stakeholders whose participation and cooperation remains instrumental in the successful
implementation of the key aspects ofthe Insolvency Act and the regulalions.

6.Impact Assessment

As impact assessment has not been prepared for this lnstrument. The instrument is made
pursuant to the objectives as operationalised by the lnsolvency Act.
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T.Review of the Regulations

The Ag. Director General shall monitor the application of the lnsolvency (Amendment)
Regulations. This will be done tkough the reports prepared at regular intervals. In addition, the
implementers of the regulations will carry out regular monitoring and evaluation of the specific
provisions of these regulations with the aim of initiating any legislative amendments as may be
necessary on an annual basis.

8.Contact Person

The contact person at the Office of the Attomey General is Mr. Kenneth Gathuma, Ag- Director
General, Business Registration Service and Mr. Mark Gakuru, Ag- Offrcial Receiver.


