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(]IIAIRPI'RSON'S FORI]WOII.D

on behalf of the Departmental conlmittee on 'fradc, Industry and cooperatives in pursuant to

pr.ovisions of Standing or.der 199 (6), it is my pleasant privitege and honour to present to this

Ilousc the Report of the Committee on its consideration of the The Statutc Larv (Miscellaneous

Amendment) (No. 2) Bitl, 2018 (National Assernbly Bill No l3)'

'Ihis report contains rhe Comtnittcc's proceedings of the consideratioll of The Statute Law

(Misceltaneous Amendmcnt) (No. 2) Bill, 201 8 (National Assembly Bill No. 1 3) that was

fublished on lgtr'April,20l8 aud read a First'firne on l8th April,2018. In processing the Bill'

the Committee invited comments from the pubtic by placing an advefl in thc Daily Nation on

Vonduy 7,r, May, 201 8 pursuant to Article t 18 of the Constitution. Stakeholdels submitted

written memoranda for considcration by the Committee. The Comn.rittee has sincc adopted the

stakeholdcrs, amendn.rents lor introductiop into the Llill during the Comnrittee Stage ofthc Bill'

In considering the Bill, the Committee noted that tl.re Statute Law (Miscellancous Amendments)

(No.2)BilI,20l8(NationalAsscniblyBiIlNo,l3)proposestoatrrendvariousActsof
Parliament.However,tl-rcCommitteeonTrade,IndustryandCooperativesisinchargeof
processing amendments in relation to a total of 3 laws. They are: The cooperative Societies Act,

iCap. +SO), The Sacco Societies Act (No. 14 of 2008) and T6e Micro a,d Small Enterprises Act,

2012, (No. 55 of2012).

.l-he committec apprcciates the assistance provided by the olfice of the Speaker arld of the clerk

of the National Assenibly that enabled it to discliarge its functions in cor.rsideling Thc Statute

Law(MiscellaneousArnendmerrts)(No2)Bilt,20t8(NationalAssemblyBillNol3)'

I takc this opportunity to tl]ank all Mcmbers of the Committec lor their input and valuable

contributions during the dcliberations ofthc submissions by dilferent stakeholders on the Bill

Pursuant to provisions ofstanding order 199 (6), and on belralfolthe Departnlental Conrmittee

.fraclc, Industry and cooperativcs, it is my plcasant privilege and honor 10 pl'esellt to this I'louse

the lleport of the com[nittec on its considcration of The Statute Law( Misccllar.rcous

Amendmcnts) (l'Jo. 2) Bill, 2018 (Nationat Assembly Bill No 13)'

4ll)rge

HON. KANINI KEGA, M.P (CIIAIRPEITSON)



EXECUTIVE SUMMARY

The Stat e Law (Miscellaneous Amendments) (No. 2) Bill, 2018 (National Assembly Bill No.
l3) propose to amend various Acts of Parliament. However, the committee on Trade, Industry
and Cooperatives is in charge of processing amendments in relation to a total of 3 laws. They
are: The cooperative Societies Act, The Sacco societies Act and rhe Micro and Small
Enterprises Act.

The committee placed an advert in the daities on Monday 7'h May,20l8, calling for memoranda
from the public on. The Committee received written memoranda from several stakeholders and
oral submissions from The Ministry of Industry, Trade and cooperates. The committee
deliberated on and considered the views of the stakeholders and some were adopted by the
committee.

The Committee recommends rejected the proposed amendments to The Cooperatives Societies
Act (cap 490) and rhe sacco Societies Act No. l4 of 2008 and the adoption of thc proposed
amendments to the The Micro and Small Enterprises Act No. 55 of ZOl2

It is worth noting that even though the sratute Law (Miscellaneous Amendments) (No.2) Bill,
2018 (Nationat Assembly Bill No. 13) should ideally contain minor and consequential
amendments, some of the proposed amendments in the Bill seem to contain many and
substantive amendments which may ncgate the philosophical principle behind the introduotion of
the "omnibus" Bill.
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1.0 tN'rRoDtrc'iloN

1.1 lilstablishmcnt of tht' ('omrnittcc

1'he Depa(mental Comnrittee on Trade, lndustry and Cooperatives is one of the fifteen

Dcpartmental Committees of the National Assembly established under Standing Ortler 216

whose nrandates pursuant to lhe Standit g Order 21 6 (5) are as follows:

a) To investigate, inquire into, and report on all nratlers relating to the mandate,

management, activities, administration, operations and estimates ol the assigned

ministries and deparlments;

b) To study the programme and policy objectives ol ministries and departments and the

effectiveness of their implementation;

c) To study and review all legislation referred to it;
d) To study, access and analyze the relative success of the ministries and departments

mcasured by the results obtained as compared with their statcd objectivc;

e) To investigate and inquire into all matters relating to the assigned ministries and

departments as they may be deemed necessary, and as may be referrcd to the IJouse;

0 To vc1 and repod on all appointments wherc the Constitution or any law requires the

National Assembly to approve, except those under Standing Order No.204 (Committee

on appointments); and

g) 'l'o make reports and recommendations to the Ilouse as often as possible, including

recommendations of proposed lcgislation.

l-2 Nllndalc of thc (lonrmittec

ln accordance with Sccond Schedule of the Standing Orders, thc Cornmittec is mandated to

oversee:-

Trade, sccurities exchange, consumer protection, pricing policics, commcrce, ir, dustrializ-ation

including special economic zones, cntcrprise promotion and devclopmcnt including small and

mediunt-size enterpriscs, intellcctual propcrty, industrial standards, anti-counterleit policies and

co-operatives development.

hi executing its mandate, the Committec ovcrsees the Ministry of Irrdustry, 'frade and

Cooperatives.
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L3 Cbmnrittec l\,lembcrship

The Committee on Trade, Industry and Cooperatives was constituted by the House on Thursday
14th December, 2017 and. comprises olthe fotlowing Members:-

Chairperson
Vice Chairperson
Members

1.4 Committec Secretlriat

Hon. Kanini Kega, MP
Hon. Cornelly Serem, MP
Hon. Alexander Kimutai Kigen Kosgey, MP
Ilon. Alois Musa Lentoimaga, MP
Hon. Anab Mohamed Gure, MP
Hon. Andrew Mwadime, MP
Hon. Bunyasi John Sakwa, MP
I{on. Daniel Maanzo, MP
Hon. Wanyonyi Ferdinand, MP
I-lon. James Mukwe, MP
Hon. Jones Mtolwa, MP
Hon. Kipruto Moi, MP
Hon. Murungi Kathuri, MP
Hon. Gichimu Robert, MP
Hon. Kimani Patrick Wainaina Jungle, MP
Hon. Korir Generali Nixon Kiprotich, MP
Hon. Nduati Joseph Ngugi, MP
Hon. Wachira Rahab Mukami, MP
Hon. (Dr.) Wilberforce Oundo, Phd, MP

Clerk Assistant III (Lead Cterk)
Clerk Assistant lll
Legal Counsel I
Research Officer III
Media Relation Officer III

Mr.
Ms.
Mr.
Mr.

Mr.

Erick Nyambati
Nuri Kitel Nataan
Peter Mwaura
Chelang'a Rotich Maiyo -

Yaqub Ahmed
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2.0 BACKGROUND INFORMATION

The Statute Law (Miscellaneous Amendments) (No.2) Bill,20l8 (National Assembly Bill No.

13) was published on l0tr'April 2018, and read a first time on 18tr' April, 20l 8, and thereaftet

committed to various Departmental Committees for consideration pursuant to Standing Order

t27.

The Bill proposes several amendments to various Acts of Parliament' The Departmental

Committee on Trade, Industry and Co-operatives considered the proposed amendments to The

Cooperatives Societies Act (Cap 490), The Sacco Societies Act No. l4 of 2008 and The Micro

and Sma[[ Enterprises Act No. 55 of 2012.

The Bill proposes to amend; The Co-operatives Societies Act, (Cap. 490) to create a new form of
members of co-operative societies by creating a new class of members targeted towards social

impact investments. The Bill seeks to safeguard member rights in the democratic choice in co-

operative societies by giving the Cabinet Secretary supervisory powers to prevent oppression of
members by creation of such new classes. It also seeks to limit the voting powers of social

impact members to specific resolutions; maintenance and operation of the proposed Special

Fund, investment committee, remuneration of the special fund trustee and similar affairs, The

Sacco Societies Act, (No. l4 of2008) to create an exception to the restricted investments that a

Sacco society is permitted to make. The Bill seeks to provide for the establishment of a

Committee to monitor and supervise the Special Fund and the appointment of a Special Fund

Trustee who shall be responsible for receiving and investing g the Special Fund, and further

amend The Micro and Small Enterprises Act to create a conducive environment for investors.
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3.0 PTJBLIC PAII,TIC'I PATION

Following the call for nrcmoranda from thc public on Monday 7'r' May, 201g, the committee
received written memoranda liom 'l'he Ministry of Industry, 'fraclc and cooperatives, 'I he
council of Governors, Kenya Union of Sacco and cooperative Alliancc of Kenya. 'fhc
committee deliberatcd on and considered the views of thc stakeholders as tbllows;-

J.l (ioopcr:rtivc Societics Act, (('ap.490)

On amendments irl the Cooperative Societies Act, (Cap.490), stakcholclcrs submittcd as follows,
that:-

3.1.1 Ministrv of Industr,l, 'l'rarle antl (ioopcr.ativr:s
-l'he Ministry opposed thc proposed creation of a class of 'social irnpact members' on account ol'
the fact that, the proposcd amendment ncgates thr: philosophy, principles arrd values o1'the
cooperative movemeltt.

Further, exemptiou of the said members from payrnent of subscription fees violates principle
number three of the coopcrative movement on equality of members.

Further, that the approval of the resolution crcating a category 'spocial class membcrs, flies in
the face of section 3 of the Cooperativc Socielies Act. The Ministry was of the view that the role
of the Cabinct Secretary is limited to providing services which may bc rcquircd for the efficient
operation of oooperatives and thc administration ol'tl.rc provisions of thc Act.

In sum, the Ministry submitted that cooperatives are by nature an association of persons, not
capital and that any attempls to providc otherwise ought not be enterlained.

3.1.2 Clouncil of (ioverno rs
The Council submitted that an inter-governmenlal technical committr:e should bc forrned to
review the entire principal Act since it was lormcd prior to the lormalion ol'county govcrnrnents.

'fhe Council further submitted that the Cooperatives Act docs no1 take cognizance ol'counties yct
the Sacco Societies Act makes rol'erence to the Sacco Act on several occasions.

3.1.3 t(uscc()

KUSCCO held the view that the proposed definition was unneccssary and that it does not fit
within the context of cooperative socielies as defincd by tlrc Intcrnational Cooperative Alliance
(rcA).

l-he union was opposed to the creation of a nr:w class o['nrcrnbers on lhe ground that the said
members will operatc oulside thc primary rulcs and principlcs ofcooperative societies.

9lP.r 11 c



KUSCCO further submitted that the proposed amendments violate the Intcrnational cooperative

principles on open voluntary rncmbcrship and democratic control.

Further, that the proposed amendment was a violation ol it.tternatiotral principle uumber three on

economic member participation.

KLJSCCO was opposed to thc proposed amendment on the ground that approval of resolutions

passed at the annual gcneral mceting is a function of the Cornmissioner of coopcratives whilst

the function ofthe Cabinet Secretary is linrited to handling appeals ernanating fror.n the decisions

of the Commissioner of Cooperativcs.

Further, that the proposed amerrdmcnt was an attcmpt to create a Board within a Board.

Tlre ur.rion also opposed the amendment on the ground if carried as cutrently drafted the special

class members will only champion thcir intcrests.

l'hc union opposed the amendment on the ground that the provision greatly limits the rights of
ordinary membcrs and accords prelerential treatment to the special class members.

In sum, KUSCCO was of the view tlrat the proposed amendmeuts were discritninatory.

3.1 .J (ioopcralive Alliuncc of Ke nva

The Cooperative Alliance of Kenya submitted that coopcrative principles requile that members

of a cooperative rank equally. No meniber of a cooperativc movement should be accorded

prclcrcntial treatment above other r.tret.nbers.

Further, that thc proposed amcndluent was both cxclusionary and cliscrin.rinatory as it seeks to

n.rake the rights of ordinary membcrs subject to the rights of the proposed Special Class

Mernbers.

3.2 'l hc Slcco Socicties ,\c(, 2{X)lt (\o. lJ of 2(}0tl)

On amendments in The Sacco Socicties Act, 2008 Q',Io. l4 of 2008), stakcholders submitted as

follows, that;-

3.2.1 iVlinistrv of Industrl 'l ladc antl (ioogreralivcs

Thc Ministry submitted that it was opposcd the proposcd crcation of a Special l]und since the

sanle exists in the Coopelativcs Act scction 90A "Coopcrativc Irund"

Thc Ministry was further opposed to thc creation of an lnvcsturent Irund sincc this would be

tantamount to creating a parallel goveluaucc structure outside sectiou 28 which plovides that thc

Iloard shall be the govcruing bod1, ol'the socicty.

That thc proposed Invcstmcllt Comnrittee is an aniorphous bocly since it neitlrer a Committee of
thc lloard nor managentent.

l0 lP agt:



Creation of the proposed Special Fund Trustee will run parallel to the existing structure under the
Sacco Societies Regulatory Authority (SASRA).

The Ministry is in the process of under taking wholesome review of the National Cooperative
Policy. The exercise will result in a more comprehensive, guided and informed review of the
cooperatives laws proposed for amendment.

3.2.2 KUSCCO
The union submitted that-

Section 2

(u) The proposed definition was unnecessary; and

(b) The proposed definition violates the cooperative principte which is the ground norm of
the cooperative sector.

Section 17

submitted that-

(a) It was opposed to the proposed creation ofa new class of members on the ground that as
cunently structure, the said members stand to operate outside the core principles of the
cooperative movement.

Section 19

submitted that-

(a) It was opposed to the proposed amendment on the ground if carried, the special class
members will only champion their interests thus defeating the principle of bipartisanship in the
cooperative sector

Section 2l

submitted that-

(a) It was opposed to this amendment on the ground that the provision limits the rights of
ordinary members and accords preferential treatment to the special class members.

3.2.3 Co<rperative Alliancc of Kcnya
Submitted that the proposed amendments were out rightly discriminatory.

Further that the proposed amendment violate the basic cooperative principles including the
principle on the economic participation of members
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4.0 CONSIDERATION OT THE BILL

The Committee deliberated on the Bill as follows-

(]I,ATISE I}Y CLAUSE ANALYSIS

The Committee during its fourteenth Sitting analyzed the proposed amendments clause by clause

and made its recommendations as follows-

{.1 Cooperativcs Socicties Act' (Cap..l90)

Section 2

Insert the following new definition in proper alphabetical sequence-

"social impact member" means a member belonging to a class established under section 17(2);

Committce Recommendation

THAT the proposed amendment to section 2 of the Cooperative Societies Act, be deleted

Justification

The provision sought to be introduced through the proposed amendment violates the cooperative

principle on equality of members. The proposed amendment if carried will segregate the sector

by according preferential treatment to the proposed social impact members.

Section l7 Renumber the existing provision as subsection (l).

Insert the following new subsections immediately after subsection (l) -

(2) The annual general meeting of a co-operative society may resolve by ordinary

resolution to create a class ofsocial impact members ofthe co-operative society.

(3) The social impact members under subsection (2) shall be exempted from payment to

the society in respect of membership ol the society.

(4) A resolution of the annual general meeting of a co-operative society under subsection

(2) shall be subject to the approval of the Cabinct Secretary.
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Committee Recommendation

THAT the proposed amendment to section l7 of the Cooperative Societies Act, be deleted.

Justification

The proposed amendment seeks to make provision lor the passing of a resolution creating a class

of social impact members at the Annual General Meeting of a cooperative society. The proposed

amendment violates the equality principle of the cooperative movement.

Further, the proposed exemption of social impact members from payment of membership fee is
as discriminatory as it is unfair.

Section 19

Renumber the existing provision as subsection ( I ).

Insert the following new subsections irnmediately after subsection ( I )-
(2) Notwithstanding subsection (1), social impact members shall only vote on resolutions

relating to the special fund, the investment committee, the special fund trustee and the matters

incidental thereto.

(3) The members of the society, other than social impact members shall not be entitled to

vote on matters reserved for the social impact members.

Committee Recommendation

THAT, the proposed amendment to section l9 of the Cooperative Societies Act, be deleted

Justification

The proposed amendment seeks to accord preferential treatment to social impact members by
requiring them to vote only on resolutions relating to the special fund, the investment committee,
the special fund trustee and matters incidental thereto.

Section 21 (a)

Insert the expression "subject to section l9(2) and l9(3) of this Act," at the beginning of the

paragraph.
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Committee Recommendation

THAT, the proposed amendment to section 2l(a) of the Cooperative Societies Act be deleted.

Justification

The proposed amendment seeks to amend a non-existent section.'fhe principal Act contain a any

provision numbered section 2l (a).

{.2 Sacco Societios Act, 20(')8 (No. l.l of 2008)

Section 2

Insert the following new definitions in proper alphabetical sequence -

"Advisory Board" the Advisory Board constituted under section 47B(4)(c);

"eligible person" rneans a member of the Sacco society in which the relevant Special

Fund has been established who satisfies the criteria set out in this Act, the regulations and the by-
laws of the Sacco Society;

"lnvestment Committee" means a committee established under section 47B;

"social impact member" has the meaning assigned to it in the Co-operative Societies Act;

"Special Fund" means a fund established under section 47A;

"Special Fund Investment Policy" means the policy formulated by the Investment

Committee to govern investments from the Special Fund; and

"Special Fund Trustee" means the trustee of the Special Fund constituted undcr section

47C.

Committee Recommendation

THAT the proposed amendment to section 2 ofthe Sacco Societies Act, be deleted

Justification

The proposed amendment seeks to introduce r.rew dcfinitions whose primary objective is to
provide for the creation of structures which are contrary to the cooperative principles and the

existing provisions of the principal Act. Further, it is noteworthy that the proposed amendments

particularly violate principle number three of the cooperative principles on equality of
contributions among members.
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Further, there is no inter-play between existing structures in the Sacco sector and the proposed

amendments.

Section 38

Insert the following expression at the beginning ofthe subsection -

"Subject to Part IVA of the Act,"

Recommendation

THAT the proposed amendment to section 38(1) of the Sacco Societies Act, be deleted

Justification

The proposed amendment seeks to create a Special Fund under the principal Act. The special

fund proposed to be created under the proposed new Part IVA does not synchronize with existing

structures in the Sacco movement. Thereforc, the failure to synchronize with existing structures

in the Sacco movement renders the proposed Special Fund inoperable under the prevailing Sacco

societies regime.

New Insert the following parts immediately afler section 47-

PART IVA - THE SPECIAL FUNI)

47A. (1) A Sacco society may establish a fund to be known as the Special Fund

(2) There shall be paid into the Special Fund monies received from the social impact
members.

(3) 'fhe Investment Committee shall determine the amount of contribution into the

Special Fund by social impact members.

(4) The Special Fund shall be applied towards -

(a) providing start-up and early stage financing to an eligible person with
respect to viable innovations as assessed by the Investment Committec;

(b) the remuneration of the Special Fund Trustee and the mcmbers of the

Investment Committeel and

(c) taxes, costs and other charges which may accrue as a result ofoperation of
the Special Fund.
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(5) Any investments from the Specral Fund shall bc in accordance wrth the Specral Fund
lnvestnrent Policy.

(6) A document rnvolviug a functron under subsectron (4) shall be validly executed if
signed by the Spccral Fund 'lrustec, and a mcmbcr of thc Investment Commlttee who ls

authorrzed by the Investment Committee, and any lurther rcqulrcment strpulated in the by-laws
of thc Sacco society.

(7) All incorne from the Specral Fund shall be distributed by the Specral Fund trustcc as

approvcd by the Investment Commrttee among thc social inrpact members pro rata tlleir
contribution to tlie Special ["urrd.

(8)'fhc Sacco socrety shall have a first chargc ovcr tlrrngs or articles prodr"rced wrth the

ard ofmoncy lent to an cligiblc person frorn thc Specral Fund

(9) 'fhe Sacco socicty shall havc a first charge over thc share or intercst ur the caprtal

and on tl.re deposits of an chgrble person, and upon any drvrdend, bonus or accurnulated funds
payable to an cligrble person rn rcspect of any debt due from such pcrson to the Sacco society,
and the Sacco society may set off any surn creditcd or payable to such elrgrble person towards

the payrnent of any sucl.r debt

( l0) A Sacco society that establslies a Spccial Fund shall makc such provrsions undcr rts

by-laws for lhc bettcr carrying ou1 of this scction.

Ilccommendation

THAT the ploposed amendment to sectlon 47 ofthe Sacco Socictrcs Ac1, be dcleted

.Iustification

'l'he Spccral Fund proposcd to bc created under the proposed ncw l)art IVA vrolatcs cxrsting

structurcs irr the coopcrattvc rnovcnlcnt, Establishrng the [und would be tantamount to crcatlr']g a

parallel govcrnarlcc structure outsidc the provisions ol-thc Act l'l.re Act provide that the Board

shall be the govcrnrng body of the society,

Additionally, thc proposed restnction ofthc surplus furrds that cnlanatc fiom the Specral Fund to
Spccral Impact Membcrs only is out nghtly drscrinrrnatorl,,

Iiutther, tl.rc Fund has no relatron to structures currcntly exrstrng undcr 1he princrpal Ac(.
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PART IVB - THIi INVESTMENT COMMITTI'B

47B. (l ) A Sacco sooicty with a Special |und shall cstablish an lnvestment Committee.

(2) The Invcstment Committee shall comprise ol lour members appointcd by the sor:ial

irnpact members.

(3) A person is qualified lor appoinlment to the Investment Comrniltee if that pelson

(a) holds a degree in econonrics from a university lecognized in Kenya;

(b) holds a degree in finance from a university recognized in Kenya;

(c) holds a degree in law from a university recognized in Kenya; or

(d) holds a degree in the field ol operation in which the Sacco society
predominantly operates from a university recognized in Kenya.

(4) The mcmbers of the Investmcnt Committec shall havc at least six years profe ssional

experience in their above respective fields.

(5) 'l'he membcrs of the Investment Committee shall not be membcrs of thc rclevanl
Sacco society.

(6) The functions of the Investmcnt Committec shall inolude -

(a) considering and approving applications by cligiblc persons for financing lrom
the Special Fund;

(b) lormulating thc Special Fund lnvestment Policy;

(c) appointing such number of mcmbers to the Advisory Board as it deems

necessary to provide relevant technical input, including: project management, legal and
general advisory services to thc eligible person in rclation to a project financed with
funds from the Special Fund;

(d) to deterrnine the tcrms of rcimbursenrcnt of all reasonable oosts incurred by
the Advisory Board; and

(e) to determine the provisions to be madc fol capital and recurrcnt exper.rditure

for the operation o[the Spccial Fund.

47C. The Special Irund Investmcnt Polioy shall slipulate investmcnt criteria to be applied
by the investment comrriltee including-
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(a) thc mrnir.nurn and nraxirntrrn rnvcstmcnt arrounts rn any srnglc eligible person,

(b) thc rnvcsturent rules and the investlncllt process rtrcludrng urrnintulrr

commrtment and lnvcstmcnt periods and procedurcs for draw down,

(c) exposurc lluuts to rndrvrdual chgible person,

(d) the prefcrrcd modc ofdivestrture lrom the eligrble person;

(e) disclosc a clcar strategl, lor the drversrficatiorl of invcstments rn thc eligiblc
pcrson; and

(l) criteria {br detclmrnrng whcther an investmcnt shall bc by way of debt or
equity

Recommcndation

TI{AT the proposed anrcndrncnt to scctrorl 47 ol thc Sacco Societies Act be delcted

Justification

The proposed Investmcnt Comnlltee rs an arnorphous body because it is neither a Commrttee of
thc Board lror management Thc ploposcd hrvestmcnt Comrrrittce sceks to scr vc partrsan

rntcrcsts this is discrinr irratory.

PAIIl'IVC - TI{E SPIICIAL FUND TIIUSTBE

47D. (1) A Sacco socrcty wlth a Spccial Fund shall have a Spccral liund Tlustce

(2) A Specral Fund Trustee shall bc apporntcd by the socral rrnpact menrbers on such

tcrms the socral rrnpact rt'tcrttbcrs shall dccrn rleccssary

(3) A Spccral Fur.rd-lluslcc shall -

(a) bc a bocly corpolatc havrng a paid-up caprtal of not lcss than five mrllion
Konya Shrllrngs,

(b) bc cmpowelcd by rts memorandunr antl artrclcs ol associatron to undertake

1r u sts:

(c) not bc a menrbcr of thc rclevant Sacco socrety, and
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(d) have a dcmonstrablc track record of at least thrce ycars as a trustee ol in thc

alternatlvc, onc ol mole of its directors or partners shall have a demonstrablc
track rccord in thc ntanagcmeltt of a trust lbr a pcrrod of at least three years

(4) Thc functions ol'tltc Spccial Fund Trustec shall includc -

(a) taking rnto custody the special fund, any lncontc accruutg to tt and any

sccurity lurnrshed pursuant to any rnvestlnent made liom the Speoial Fund

and holding such funds, income or secunty lor the benefit of social impact
membcrs,

(b) managing, controllrng and adrninisterrng the Spccial Irund in such manner and

for such purposc as bcst promotcs the objccts for which thc Special Fund rs

established;
(c) investrng any monics of thc Specral Fund uot rmmcdiately required lor the

purposcs for wl.ucl.r the Special Fund is established,
(d) keeping propcr books and records ol acoount wrth respect to lncontc,

expenditure, lrabrlrtrcs and asscts of the Special lrund,
(c) collccting and rnarntaining thc rncome of socral lmpact members includurg

maintenanoe ol'rncLvrdual mernbcrship rccords;
(f) providrng mcnrbcrs wrth thcir individual financial records; and
(g) such other funotrons as may be allocated to it by the by-laws of the Sacco

soclety.

(5) The Special Fund 'l-rustee shall bc remunerated lor therr servrce from thc Specral
Fund

Rccommcndation

THAT the proposed arnendmeul to sectton 47 ofthe Sacco Socictres Act be deleted.

'l-he proposed creation of a Specral Iruud 'frustee contradlcts thc cxisting stl'ucture under the
Sacco Societies Regulatory Authority (SASRA) Therefore, rIpassed, the provrsron is likely to
occasion needless opcrational conflrcts in thc seotor.
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{.3 Micro and Small Enterprises Act,2012 (No. 55 of 2012)

Section 4

( l ) Insert the word "associations" immediately after the word "Enterprises".

(2) Insert the word "associations" immediately after the word "Enterprises".
(3) Insert the words "Associations and Umbrella Organizations" immediately after the word

"Enterprises".

Committee Recommendation
Agreed to

Section 29 Insert the following subsection immediately after subsection (2) -

(4) The Authority shall have its headquarters in Nairobi and may establish such other offrces

in the Counties as it deems appropriate.

Committee Recommendation

Agreed to

Section 31 Insert the following paragraphs immediately after paragraph (k) -

(l) to undertake accreditation ofbusiness development service providers; and

(m) to perform any other function necessary for the implementation of this Act or other

written law.

Committee Recommendation
Agreed to

Section 48 Insefi the words "County Governments" immediately after the word "agencies".

Committee Recommendation
Agreed to

Section 49 Insert the words "County Governments" immediately after the word "agencies".

Committee Recommendation
Agreed to
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Section 5l

(5) Insert the following paragraph immediately after paragraph (d) -
(da) such monies as may be appropriated by Parliament.

(6) Delete the words "treasury bills, treasury bonds or other securities issued by the
Government and any income from the investments shall be credited to the Fund" and
substitute therefor the expression "accordance with the Public Finance Management Act,
2012".

Committee Recommendation
Agreed to

Section 53

(l ) Delete the expressions "Community-based organization" and .'non-govemmental

organizations".

(4) Delete and substitute therefor the following subsection-

(4) The Fund shall be managed in accordance with the Public Finance Management Act,
2012.

Committee Recommendation

Agreed to

21 | P a g e



5.0 CoMMII'TIiIi OI]SERVATIONS

The Comnritlec made the following observatior.rs on the proposed Bill;

l. 'I'he Cooperative Societics Act,

The l)rincipal Act provides for the constitution, registration and regulation of thc coopcratives in

the country and rclatcd policies. 'fhe proposed anrendment secks to introduce a ncw type of
membership of thc coopelative societies called social impact rnembership, with the apploval of
the Cabinct Secretary. The purpose of this is to make use of the established legal fran.rework of
the cooperatives to create a system of social impact investment. I-iowever, the social inrpact

menrber will not pay rnembership fees and voting rights will be Iimited to rcsolutiorls legarding

the special fund, investment committee and the special fund trustee.

2. Thc Sacco Societics Act

This Act plovides for licensing, regulation, supervision and promotion of thc Sacco Socictics iu

the country arrd also establishment ofthe Sacco Societies Rcgulatory Authority.

The main arnendment here is the provision for a possible establislunent of a spccial lund into

which social impact members will contribute money for social impact investment that is meant 1o

be borrowed by eligible persons for the purpose offunding their start-ups and viable innovations.

In palticular, the amendment provides for tlie establishnrent of a Special Fund, Irrvcstmcnt

Comrnittce, Advisory Board of the investment Committec, Spccial Fund 'l'rustee which is a

corporate administrator of the special fund and the eligible pcrsons within the specific Sacco

Socicty wlierc the spccial fund is established.

It is wolth noting that the proposed new form of mcmbcrship of tlie Cooperativc Societies and

the claborate framcwork of operating the ncw arraugement intends to rnake use of tlie already

establishcd legal frarr.rework and success of the cooperatives rnovement in Kenya. Ncvertheless,

it is cvidcnt that tlrcre is no provision as to the bcncfits Iikely to accrue to the Sacco Society that

rnay establish such special fund since the bencficiaries seem to be solely, the social irnpact

niembers. In addition, there is no provision as to the contingcllt liabilities that ulay atise ou

account of cstablishing and opelating this ncw system within the Saccos.

3. Thc Micro & Small Bnterpriscs Act.
'l he Micro & Small linterpriscs Act provides lor tlrc pror.notion, development anrl regulation of
thc Miclo and Small Enterpriscs in thc country and also cstablishment of the Micro & Small

linterpriscs Authority.

'l-l.re nrain thrusts of the proposcd amcndment are two-{bld: first, thcre is tl.re introduction ol an

additional lunction to thc Micro and Small E,ntclprises Authority which is to undcrtake

accreditation of business devclopment service providers. '['he second one rclates to the
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introduction ol'ncw sotn'cc o1'lirnding to thc Micro and Srnall llnterpriscs Iruncl as I'allianrcntuly
Appropriatior.r. Sincc part of thc payouts lionr thc liurcl is rncant to lirnd SMEs, thcn this lattcr
proposal may bc consirlerccl alongsidc thc lirct that flunding lor SMl.ls may bc achicvcd through

thc alrcady cxisting l(cnya Inclustrial I')statcs (KIIi) mechanisnr or the now proposccl social luntl
under thc Sn CCO Socicties lcgislation.

23 
I



(r.0 COMMIT'II,Fl IiIICOMM liNI)ATION

Having analyzed thc Ilill vis-zi-vis the memorarida submittecl by the public, the Comrnittee

reoommcnds the Bill be approved and passed by tl,e Housc as fbllows

'l'lre Ooopcralir c Socicties ..\ct. ((lap. {90)

THAT, the amendments proposcd to the Cooperativc Socictics Act, (Cap.490) be deleted.

Justification

'l'l.re Comrr.rittee proposed that the amendments proposed to the nct be dcleted for the following
reasons-

The proposed cxcmption of the "social irnpact rrcrnbcrs" from payment of subscription

fecs violates principle number three ol thc cooperative movement on equality of
rmernbcrs. Thc principle provides that members ofa coopcrative shall lank equally.

2. The proposed amendments fulther violatc the cooperative plinciple on open and

democratic control of a cooperativc entity by its menrbers.

3. The proposed amcndment that a resolution to create a class of "social impact members"

passed a by members at lhc annual gencral nrccting should be approved by the Cabinet

Secretary u'as a violation of tlie provisions ol the principal Act and the pecking order

within the coopcrative. '['he sh'uctures in the sectol rcquirc that the Cornmissioncr of
Cooperativcs approvcs rcsolutions of thc annual gcneral mecting whcreas the Cabinet

Secletary lrandles appcals rvhich emanatc fiour rcsolutions approved by the

Commissioner.

4. Coopcratives are by nature and association of pcrsons, not capital. 1'he proposed

amcndments, if calried are likcly to ovcrhaul tlris globally rccogriized practice thcreby

converting coopcratives to associations olcapital,

5. 'l-he proposed definition of thc tcrrn "social irrpact mcmber" is unnecessary as it docs not

fit within the colltcxt of coopcrative socielies as dcllned by the lnternational Cooperativc

Alliance (lCA).

6. '['l.re proposed ameudments wcrc structurcd in such a mallner as to crcate an avcnue for
tlic proposcd social impact members to operatc outsidc thc primary rr,rles of coopcrative

societics. lfcarricd, the amcndrncnl will accord the proposed "social impact metnbcrs" an

undue advarrtagc ovcl oldinarv r.ncmbcls.
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7. The proposed amentlt.nents wcre exclusionary ar.rd discriminatory they sought to subject
the cooperative rights of ordinary members to the rights ol'the proposed Special Class

Members.

8. The Ministry submitted that it was not consulted on account of the proposed amendments
and further submitted, that the proposcd amendmcnts ncgate the philosophy, principles
and values of thc coopclative ltlovetncnt.

Finally, the Ministry submitted that cfforts were underway to iniliate wholesornc revicw
of the National Cooperative Policy. 1'he outcome of 1he excroise will result a more

comprehensive, inforrned and guided review of the respective Cooperative Societies Act
(Cap. 490)

The Sacco Socictics Act, No. I { ol 200tl

THAT, thc amendments proposcd to thc Sacco Socicties Act, No. l4 of2008 be deleled

Justilication.

The Committee proposed that the amendments proposed to the Act be deleted for the following
reasons-

2. The International Cooperativc Alliance dellnes a cooperative society as an autonomous
association of persons united voluntarily to meet their common economic, social and

cultural needs and aspirations through a jointly owned and democratically controllcd
enlerprise. 'Ihe proposed amcndmcnts fhil to take cognizancc provisions of the
Inlernational Cooperative Alliancc and thc foundations upon which the sector is

grounded.

3. The creation of the proposed Investment Fund is tantamount to creatir.rg a parallol
governance structure outside the provisions of the nct. The Act providcs that the Board
shall be the governir.rg body ol'the society.

4. The Investmcn( Committec proposed to bc r:reatcd under 1hc Ilill is an amorphous body
because it is neither a Cornmittec of the Board !'ror part ol'the management team. Further,
the proposed Investment Committee Iacks interplay with the structures already existing
within the Sacco societies nlovement.

5. Additionally, structures akin to the proposed Investnlent lrund exist in thc relcvant
legislations, narnely thc Sacco Socicties Act, No. 14 ol' 2008 and the Cooperativcs
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Socictics Act (Cap. 490). Parlicularly, section 90A of the Cooperatives Act establishes

the Cooperatives Developrnent Fund,'l-he Fund is establislied lor the general purpose of
promoting the overall interests ol'thc Cooperative sector ir.r Kcnya.

6. In as much as the amendments nray bc viewed as providing Saccos with an additional

source of income, thc idea fallacious because Sacco havc the option of accessing external

capital from banks or capital venture companies.

7. Further, the operations of the proposed Special Fund Trustee will run parallel to the

existing structures under the Sacco l.novement, particularly tl.re Sacco Societies

Rcgulatory Authority (SASRA).

8. 'l'he restriction of the surplus wl.rich enlanates lrorn the Spccial l-'und to Special Impact

Members only is out rightly discriminatory.

9. 'I'he proposed amendment to grant the invcstment committec thc power to develop a

Special Fund Investment Policy is susceptible to abuse to thc disadvantage of Saccos and

their members. In that, the invcstnrent committec may opt to irrvcst funds in spheres

where thc Sacco and its members have no interest or control.

10.'l'he core objective of the entitics proposed to bc created and subscqucntly aligned 1o the

Special Fund is to lurther pafiisan irltel'ests. lror instance, thc proposed amendments

provide that the Special Fund 'I-rustee shall be renrunerated liom the Special Fund but

does not provide a mechanism for sctting and review ofthe remuncration.

I l. Irinally, the Ministry of Industry, Tradc and Cooperatives subrnitted that it was in the

process of under taking wholcsorne review of the National Coopclativc Policy. 1'he

outcome of the review exercise will result a more comprehensivc, inlornrcd and guided

review of tl.re Sacco Socicties Act, No. l4 of 2008.

I hr' \litlo arrd Snrall Iltt(t rltriscr ,\ct. i\o. 55 ol 2lll2

1'lIA'f, thc amendments to thc Micro and Small Iintcrprises Act bc adopted as proposcd
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7.0 DEPARTMENTAL C]oMMI'I"I'EB ON SPOR'TS CIJI,TURIi AND 1'oTJRISM
The Departmental committee on Sports culture and '['ourism considered thc proposccl
amendments to The Betting, Lotlerics and (iarning Act (cap 131) containod in'lhe statute Law
(Miscellaneous Amendments) (No.2), Bill 2018 and made the lo owing recommendations, that:-

Gcneral Recommcndations:

The Betting, Gaming and Lotteries Act should to be rationally anrencled, there is nced for a

comprchensive review of the existing legislation with legard to the provisions of the Fourth
Schedule ofthe Constitution on the shared function ofbctting and lotteries betwccn National
Government and counties;

2. That the provisions on penalty sections in the existing legislation need to bc rcviscd to
consolidate all the fort eight (48) offences under a comrnon regulatory liamework to ensure
that all elements ofthe industry are properly regulated and to curb unfair competition among
the various platforms within the industry and harmonized penalties;

3. There is need to clearly ancl.ror diffcrent tax regimes for diflerent lbrrn of gaming ar.rd

lotteries in law since their operations are different;

4. The committee recommends that specific regulations lor online gaming platlbrms bc
developed, to safeguard the public against fraud, while keeping in check avenues tbr abusc
on those platforms;

5. Revenue generaled from the bctting, lottclies and gaming industly should be wcll channelecl
to supporting sports developn.renl in the country.

The Spccific recommcndations on the Statute Law Misccllancous (Amcndmcnts) Bitt 2018
on Betting Gaming and Lotteries Act (.thc Act')

Based on the above general recommendations the committee madc the following
recommendations on the proposals under thc statute Law (Miscellancous Amendments) (No. 2)
Bill 2018-

(i) Section 2 of the Act

(a) by inserting the Ibllowing new definitions in thc proposed amendment to section 2 in
its proper alphabetical sequence-
"cabinet Secretary" means the cabinet secretary for the time being responsible for
matters relating to betting, lotteries and gaming.";

"lottery turnovcr" rneans the total lottcry gloss turn over less amounts paid to
charities, prizes arid discounts";
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(ii)

(iit)

(b) by dcleting the proposed definrtron of "Minister";

Scction 3 of thc Act: by deletrng the proposed arnendment to scctton 3(2A) and by

dcleting thc proposcd ameudments to scctron 3(10),

Scction 5 of thc Act: by dcleting the proposcd aurendment to scctrort 5(3) and by deletrng

thc proposed amcndment to sectron 5(4).

Scction 6 of the Act by deletrng thc proposcd amcndtneut to section 6(l),

Scction 8 of the Act: by deleting thc proposed amendment to section 8(3),

Scction l0 of thc Act: by deleturg thc proposed amcndment to section l0(2)1

Section 1l of thc Act by delcting the proposcd antcudmcnt to sec(ion l1(4),

Scction 29A of thc Act: by delelrng tlic proposed allcndmenl to section 29A(l);

Scction 36 of thc Act: by dcletrng the proposed anrendrncnl. to scction 36(l)(a) and (b)

and36(2),

Scction 44A ofthe Act: by deletrng the proposed amendment to section 44A(l),

Scction 53 of thc Act: by deletrng the proposcd amcudmcnt to section 53(1);

Scction 54 of thc Act: by deletrng the proposcd arnendmcnt to sectron 54(2Xb),

Scction 55 of the Act: by deletrng the proposed antendment to section 55( I ),

Scction 55A of thc Act: by dclcting the proposed atttendtttent to scctton 55A(l)

Scction 59B of thc Act by dclctrng thc proposed amcndrttettt to sectton 59B(l),

Scction 59 of thc Act by dclctrng tlie proposcd arnendntcnt to sectron 59(2), and

Section 6l of thc Act: by delctrng the ploposed amcudntent to scctlon 6l

(rv)

(v)

(vi)

(vii)

(virr)

(rx)

(x)

(xr)

(xii)

(xiii)

(xrv)

(xv)

(xvr)

(xvu)

It.O DIi|'AIIT M ITNTA l, ('OM M I't'tti Ii O\ l-r\N l)S
'l'hc Departmental Comrnrttec on Lands consrdercd thc proposed ameudtnents to'l'hc Ulban

Areas and Citics Act No l3 of 201 I contarned rn 'l'hc Statutc Law (Mrsccllaneous nmendmerrts)

(No 2), Ilill 2018 and thc lollowirrg r ecolnr'ncndatron. that -

llavrng ar.ralyzcd the Ilrll vis-a-vis thc mcmolanda subnritted by the public, thc Comtntttee

approvcd the proposcd amendlnents to thc Ulban Areas and Crtlcs Act. 20ll as ploposed rn the

Brll.
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9.0'tHI,] DF],PAR1'MI.]N'TAL (]OMNII-I'TII[, oN I,AI}OUR AND SO(]IAI, WI|LI.'ARI.]

The Dcpartmental committee on Labour and Social welfare considcred thc proposcd
amendments to Thc National Employment Authority Act contained in Thc Statutc Law
(Miscellaneous Amendments) (No.2), Bill 201 8 and madc the following rccommendations, that:-

'Ihe Committee approvcd the proposed amendments to The National [imployment Authority Act
as proposed in the Bill.

IO.O TI{E DEPARTMEN'I'AI, COMMIT'I'ET| ON TRANSPoR'I, PT,]I]LIC WORKS ANI)
I{OUSING
The Departmental Committee on Transport, Public Works ancl Housing considered the ploposed
amendments to The Urban Area and Citics Act, No. l 3 of 201 I containcd in -l hc Statutc Law
(Miscellaneous Amendments) (No.2), Bill 2018 and rnade the following recommendations, rhat:-

The National Assembly adopts the amenclment to the urban Area and cities Act, No. l3 ol20ll
as proposed in the Bill.

I1.O TI{E I)EPAR'I'MBNTAL COMMI'T1'EE ON HEALTH
The Committee lraving considered tlrc Bill and the submissions from the stakcholders makes the
following recommendations;

i. The proposed amendments on thc Title to I)clcte the word "Hospital" and substitutc
therelor the word "l lealth" be ADOII| ED.

ii. 1'he proposed amendntents on the long title to Delete the word "LIospital" and substitute
therefor the word "l-lealth" be ADOITTED.

iii. The proposed amendmcr.rts on Section I to Delete the word "Hospital" and substilutc
therefor the word "llealth" bc ADOITTEI).

iv. The proposed amcndments on Section 2 to;

Delete the word "llospital" appearing in the dcfinition of the term "lloard" and substitute
therefor the word "Health".

Delete the word "Hospital" appearing in the definition ol'the tcrm "card" and substitutc thcrefirr
tl.re word "Health".

I)elcte the word "llospital" appearing in the definition of'the term "Fund" and substitutc thcrelor
the word "Flcalth".
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Delete the definition of the word "Mir.rister" and substitute therefor the following ncw dcfinition-
"Cabinet Secretary" means the Cabinet Secretary fol thc tinre being responsible for matters

rclating to health be ADOPTED.

v. That a further amendment be inse(ed in section 2 by inserting the following new

dcfinition in proper alphabetic sequcnce- "Ministry" r'neans the ministry for the time being

rcsponsible for matters relating to heahh.

vi. The proposed amendments to Section 3 (l) to Delctc thc word "Hospital" and substitute

therelor the word "Health" be ADOPTED.

vii. The proposed amendmenl to section 3(2)(a) be further amended by deleting sub-

paragraph (ii) of paragraph (a).

.lustification: An introduction of the requirement of the er.nployer to match the contribution ofthe
employec may be abrupt and cause an unforescen cconomic burden on the part ofthe cmployer.

Moreover Treasury had submitted before the House proposals to lcvy an additional tax of 202 on

ccllular money trarlsfcr to fund Universal Health Coverage.

viii. 'i'he proposed amcndments to Section 4(l ) to Delete the word "Hospital" and substitute

tlrerefor the word "Health" be ADOPTED.

ix. The ploposed anrendment to section 4(l)(e) be deleted and substituted therefor the

following new paragrapl.r- "(e) the Director General for health or his or her rcpresentativc"

Justification: this is to align the Act with the rccently enactcd Ilealth Act No. 2l ol20l7, which

cstablishes the office of thc Direclor General lor hcalth, who shall be the technical advisor to the

Governnrent on all matters relating to health withirr thc health sector.

x. Proposed amendr.nents to Sectior.rs a (1) (0 (g), (h), (i) and () be DROPl')llD.

Justification: The Committee finds thc retainnrent of tliese stakcholders in the board as good for

lepresentation, diversity and oversight. These lcprcscntativcs lcprcsent those who majorly fund

the board. The proposed arneudrncnts also corrtradicts Section 5 (l )(c) ofthc Act which provides

that one olthe objects and functions olthe Board is to protcct the intercsts ol contributors of thc

fund. Moreovcr, having a Board whose majority of mcmbcrs are appointed by the Cabinet

Sccretary would weaken the indcpendcnce and oversight mandatc olthe Board.

xi. Proposed insertion ofa ncw Scction 4 (l) (k) reading "one person non.rinated by tlie
Council of Covernors with knowlcdgc and cxpcrience relatir.rg kr hcalth" be ADOPTIjD.

xii. The proposed amcndments to Scction 5(l) to Inscrt thc lollowing new paragraph

irnmediately altcr paragraph (l)- "(ia) to administcr en.rploycc bcncfits on behall of the national

governrnent, the county govcrnmcnts and employcrs in rcspect of their employees" bc lurther
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amended by inserting the words "as provided under scction 22(3) of this Act" immediately after
thc word "benefits".

Justification: It is important to expressly statc in clear lcrms that the benefits providcd for under

tlre new paragraph are those conlemplated under scction 22(3) of the Act, so as to avoid
ambiguity.

xiii. The proposed amendment to section l0 be further amended to provide that thc Chief
Executive Officer shall serve for a term of three years renewable for one furthcr term of three

years.

Justification: Leaving it upon the Board to prcscribe tlrc term of the Chief Executive Officer n.ray

lead to unforeseen abuse. It is therefbre impcrative 1o set a clear tenr,rre of the Chief Exccutive
Officer expressly in the Act.

xiv. Thc proposed amendment to section l5(2) bc further amended by DIILETINC the

proposed new paragraph (c).

Justification: This amendment lacks consideratior.r ol'cost implications to employers and would
therefore impose unforeseen financial burden on employers. In mitigation, Trcasury subrnitted
before the House that it would levy an additional 2o/o lax on cellular money transfers to f'und

Universal I{ealth Coverage.

xv. The proposed Deletion of Section 16 (3) (c) be ADOPI'ED.

xvi. The proposcd amendments to Section l6 (a) by deleting and substituting thereof with the
following subsection - "(4) No sum deducted from the salary or othcr remuneration of an

employee by his employer in accordance with the provisions of this Act shall be recoverable
from the employer by that employee, after it has been remilted to the Fund" be AI)OPTED.

xvii. T'he proposed Deletion of Sectiorr 2l (5) (a) be ADOPTED.

Further, that section 2l (l) be amended by deleting the word "Hospital" and substituting therefbr
the word "llealth".

Justification: This amendnrent serves to bring this section in line with the amendntcnts proposed
in the Bill, so as to change the name of the card lrom tlic National Hospital Insurance Card to the
National Health Insurance Card.

xviii. The proposed amendment of section 22(3) be ADOPTIID.

Further, section 22 be amended in subsection (3) by delcting the word "Minister" and
substituting theref<rr the word "Cabinet Secrctary".
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Justificatron: This amendnrent servcs to eliminate 1hc word "Mirirster" whrch rs no longer in use

and substitute rt rvrth the constrtutronally recognrzed term of "Cabinet Secretary".

xix 'fhe proposed amendmcnts to Section 23 ( l) be further amcndcd by deletrng the word

"maintain" and substitutir.rg thercfol the words "cause to be kept".

Justificatron: The arncndnrcnt is necessary as the lunction ofkecping and maiutaining regrsters ls

perforrned by the officers of the Board on bchalfofthe Board

xx. The proposed Delctron of Sectior.r 23 (2) bc n DOPTED

xxl The proposed Delctron of Scctron 24 bc ADOI'-IED.

xxir 'lhe proposed Dclctror.r of Sectron 25 (2) (b) and (c) be ADOPTED.

xxrri The proposed deletion of scction 25(3) be ADOPTED

Further that thc deleted scctron 25(3) be substituted by a new subsectior] creating the offence of
printing or manufactururg a fake or rllegal NI-IIF card as below-

"(3) Any person who-

(a) prints, r.nanufactures or issucs the National l-lealtli Insurance cards rn cilcumstanccs other
(han as contemplated rn this Act;

(b) mrsuscs the card for purposcs llot contemplated iri this Act,

(c) fraudulently obtains or uses a card to obtarn bcncfits, or

(d) mrsrcprcsents himsclf or helsell'in telatlon to thc catds,

comrnlts an offence and rs lrable on convlctron to a finc not cxceeding one mtllion shillings, or to

rmprisonment for a term not cxcccdrng five years, or to both "

Justification' Thcrc rs need to havc a provisron creating tl.rc olTcnce of prinling or manufacturrng

fake NFllIi calds. as well as irrposrng a penaltv for thc samc l'here should not be a vacuuu.l lr')

thc larv rn rcspect to tl.re offcnce.

xxlv I'he ploposcd arncndmcnts to Section 26 (a) by delctrng and substrtutrng thereol'with tlrc
lollowrng subseclion - "(a) any nrattcrs incidental to pal,mcnt and collcctron of any contributron

under thrs Act or to the issue or replaccmcnt oIcards under tlls Act" bc ADOI']'fED

Irurther, tl.rat section 26 bc furthcr amendcd rn the openrng scntcncc by dcletrng the word

"Mrnistcr" ar.rd substituting thcrelbl tl.re word "Cabinct Secretary"

.lustlficatlon thc amendmcnt selvcs to dclctc the rvord "Mrnrstcr" which is rro longcr rn use and

to substrtute therclor the term "Cablnct Sccrctary" as provrded lll thc Constltutron
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xxv. That a ncw ar.nendment be intloduced to section 29(l) by inserting a new palagraph to

provide for regulations prescribing the manner and procedurc ol'entering inlo contracls between

the Board and health service providcrs as below-

"(d) prescribing the manner and procedure of entering into conlracts between the Board and thc

health service providers"

Justification: thc Board should enlcr into contracts with health service providers as plovided for

in the regulations, but this power shall be exercised in consultation with the Cabinet Sccretary.

xxvi. The proposed amendment in section 30 to insert a new subsection immediately aftcr
subsection (1) be DROI'l'ED.

Justification: Giving the NI-llF Board the power to enter oontracts with foreign heahh scrvicc
providers may lcad to abuse during the negotiation process.

xxvii. The proposed amendments to Section 30 (3) be further amended by deleting the proposed

new subsection (3) and substituting therefor the following new subsection- "'l'he Board shall usc

the regulations prescribed under seotion 29(l) (d) of this Act to cnter into contracts with hcalth

service providers."

Justification: This amendment retains thc power of the Boad to enter into oontracts with healtlr

service providers, but such contracts shall only be entercd into in terms of the regulations
prescribed by the Boarc'l in consultation with the Cabinet Secretary.

xxviii. The proposed amendmenls 1o Section 30 by insertion o1'new sub-sections Insert the

following new subsections immediately after subsection (3)-

(4) The Board shall, by notice in the Gazette and in such other manner as the Board may deenl

appropriate, declare the heallh service providers referred to in subsection (l) to bc contracted

health service providers for purposcs of this Act.

(5) A deolaration under this scction shall be subject to fulfillment by the health service provider
of such criteria, including meeting quality standards set by the Ministry.

(6) Every oontracted I.rcalth servicc provider shall be issucd with such identification as may be

prescribed by the Board and such identillcation shall be displayccl in a conspicuous position in

the health services providers premiscs.

(7) The Board shall terminate the contract with any health service provider where such health

service provider fails to meet the criteria prescribed under subseclion (5).

(8) Upon tennination of a contract under subsection (7), the Board shall, by notice in thc Gazette,

revokc the declaration rnade under subsection (4) be ADOI''I llD.
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xxix. Thc proposed antendment to section 30 to insert a new subsectiou (9) be further amended

to provide lor a firre of fivc hundrcd thousand shillings for the offence of displayiug an

identification without the authority of the Boald.

.lustification: the proposed new subscction (9) as contained in thc Bill creatcs an offerrcc witlrout
prcscribing a penalty. In the abscncc ol'a pcnalty under tliis subsection, the general pcnalty in
section 45 of the Act of a finc not cxcceding filty thousand shillings may be too lenient to
iurpose on a health service provider which does not cornply with the requireurenls prescribed by
the Board.

xxx. 'l-he proposcd amendment to scction 34(l) bc furtlier anrcnded by deleting the words "in
qr,roted equitics, fixed income, property, guaranteed lunds, fixed dcposit accounts and".

Justification: 'fhe Fund requires liquid assets to respond 1o its cole niandate, and investment in
some of these options may not alrvays allow lor convenient acccss to the fturds as and when it
rtay be needed by thc l-und to discharge its mandate.

The proposed amendment to scction 36 be ADOPTEDxxxt

xxxii. l-he proposed amendments to Scction 43 to Delete the u,ords "Workmen's Compensation

Act" and substitutc therefor the expression "Work Injury Bencllts Act (Cap. 236)" be

ADOPTED.

l.'ur1her, that the scction be amended bl dcloting the expression "(Cap. 236) and substituting
thcrefor the expression "No. I 3 ol2007".

.lustification: This arncndmcnt is nccessary lor purposes ofcorrcct refcrcnciug ofthe Act.

xxxiii. The proposcd amcndmcnts to Irirst Schcdule Paragraph I to the word" Ilospital"
appearing in lhe definition of the tclnr "appointcd day" and substitutc therelor the word
"lJealth", and to Delete thc word "l'lospital" appearing in tl.re definition of thc tcrrn "Iund" and

substitute therefor thc word "l{ealth". bc ADOPTIII).

I2.O DI,],PAI{TMTIN'I'AI, COMiVII'I']'I'E ON I'I)TICAI'ION AND ITIiSI'AI{CII
'l'hc Statute Law (Miscellaneous Amcndr.nents) (No. 2) Bill, 201 8 sccks to rrrakc valious widc
ranging amcndments to various statutcs. 'l he amendmcnts to the 'l'echnical and Vocational
Ilducation and'l'raining Act, No.29 o1'20lll wcrc comrnittcd 1o thc Dcpartmental Conrnrittcc on

llclucation and ltcsearch and it nrade thc lbllo.,ving rccommcndation,

SCHITI)IJLIi
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In the proposed amendments to thc Technical and Vocational Education and'lraining Act, 2013-

by deleting the proposed amendmcnts to scction 2;

by inserting the expression "( 1)" immcdiatcly afier the exprcssion "s. 46";

by inserting the following new paragraph immediately aftcr the proposcd new palagraph (ba) in

thc proposed amendments to section 46

"Delele the word "three" appearing in paragrapl.r (d)(iv) and substitute therefor the word "two";

by deleting the proposed amendments to section 52;

by deleting the proposed amendmcnts to section 58.

Justification: (sections 2, 52 and 58)'l'he realignment of the Acts to the Corrstitution, meant tliat

education training should be placed in the education dockct. Allowing the proposed amendments

to sections 2,52 and 58 means going back to the previous rcgime.

TVETA has brought in a regulatory position for all institutions providing education and training

between basic and university cducation for coherenoe and cnsuring rccognition of national

qualifications and portability of compctencies ir.rternationally.

Scction 46 - TI.re proposed amendments are to ensure the composition of the Council are as per

the MWONGOZO principles whereby a Board should have a maximum ol'ninc members.

I3.O DEPARTMEN'TAL COMMIT'I'I!,E ()N FINANCB ANI) NA'I'I0NAI, I'I,ANNIN(;
The Statute Law (Miscellaneous Amendments) (No. 2) llill, 201 8 sccks to make various wide
ranging amendmerlts to various statutcs. As far as thc Depaltmcntal Committcc ou Finance and

Natiorral Planrring is concerned the Bill was seeking 1o amend thc Statistics Ac1 (No. 4 of 2006)
and the Public Procurement and Asset l)isposal Act,20l5, (No. 33 ol20l5).

Having considered the Bill and engagcment with the National Trcasury, ihc Comrnittec made ths

following amendments;

SCIIEDULE

'l'l IA'l' the Schedulc to the Ilill be amcndccl-
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luscrtrng thc followrrrg new amendmcnt-

s.5(3) Insert tlre word "preferably" rmrncdiately after the word
"degree" 1

rn thc ploposed section 6(l) (d) by dcleting tlte words "and ensunng drscrplne among the staff',

Inserting the lollowrng new anrcndment-

s.8 (l) Delcte and substitute thelcofthc lollorving new subsecliorr-

Thc Dilector-General shall be recrurlcd through a cornpctitive process by the Board and

appointed by thc Presrdent, with the approval of the National Assembly.

by dcleting the following proposcd arnendnrent to section 8(2)

"Delete thc expresslon "an advancccl degree rn a relevant field as specified in section 5(3)" and

substrtutc thercfor the expression "a dcglce in statrstics, economics, dernoglaphy or
mathcmatrcs".

rn thc proposed new section 8A by-

(r) rn paragraph (a) by delcting the word ''postgraduatc";

(ir) deleting paragraph (c) and substrtutrng thcreofthc followrr.rg new paragraph-

(c) rs a rcgistercd Celtrfied Public Sccretarl,tn good standiug u'ith the Instttutc,

(2) ln tlie proposcd amendments to thc Publrc Procurcment and Asset Disposal Act -
in the proposed ameudmcnt to sectlon 2 by inscrtrng the following definition-

"pubhcrzc" lras the mcaning assrgned to it undcl the Public Finance Managenlcnt Act,

by dclctrng thc proposed an'rendulent to scctlon 7(2) and substituting therefor the follor.vrng nerv

amendmcnt-

s 7(2) lnscrt the followrng
palagraph (l)-

new paragraphs rmntedrately after

(1a) to dcvclop and promote the trarnrng and capacity

devclopnrcnt for procurcment and supply chain managerrent

sen ices cadrc at thc national level:

(lb) to support thc tlalnlng and capacrty devclopurcnt lor
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proourenlent and supply chain management scrvices cadre at

the county level;

(lc) dovelop and managc the state portal on procurcmcnt and

assct disposal and ensure that it is availablc and casily

acccssiblc.

in the proposed amendments to seclion 9(l) by inserting the following new amendment-

Renumber the existing paragraph (s) as (t)

by deleting the proposed amendment to scction 4l (1) (J) and substituting therelbr the following
new amendment-

s.4l (l) Inscrt the following new paragrapl.r imurccliately after

paragraph (i)-

O is determined by the review Board to have filed a

request that is lrivolous or vexatious or made solely fol the

purpose of delaying the procurement or procurement or

perlbrmance of a contract.

ir.r tl.re proposed amcndment to section a6 (\ (c) by deleting the word "an" appearing before tl.rc

word "officer" and substiluting therefor the words "a qr-ralilied and expericnccd procurement"

by inserting the following new amendment-

s. 55(l) Delete the expression "section 38" and substitutc therefor thc

expression "section 4l "

in the proposed arnendment 1o seclion l2l@) by inserting the word "entily" immediately aftcr'

the word "procurir.rg";

in the proposed amendment to section 124 by deleting the expression "alternativc selection
methods" and substituting therefor the expression "single source selection"

by deleting tl.rc proposed amendment to scction 1 39 (4).

14.0 DEPAII.'I'MI.INTAL COMMI't]'EIi ()N r\GIl.lCtlLl't,Rll AND LIvl,lsl'OcK
'fhe Statutc Law (Miscellaneous Amcndmcnts) (No. 2) Uill, 2018 seeks to makc various wide
ranging amendrneuts to various statutcs. As lar as the Dcpartmental Committee on Agriculturc
and Livestock is concerned the Bill was secking to amend Ihc Dairy Industry Aot (Cap. 336),
The Crops Act,20l3 (No. 16 of 2013) and l-he Fisheries Management and Dcvcloprnent Act,
2016 (No. 35 o1'2016).
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Having considered the Bill the Committee made the following recommendations:-

l. Thc Dairy Industry Act (Cap,336)

Clause (3) The Committee proposes deletion.

Clause (19) The Committee proposes deletion.

Clause (20) The Committee proposes deletion.

Clause (31) The Committee proposes deletion.

Clause (33) The Committee proposes deletion.

2. The Crops Act,2013 (No, 16 of2013)
The Committee agreed to the proposals contained in the Bill.

3. The Fisherics Management and Development Act, 2016 (No. 35 of 2016)

Clause 86.(3) The Committee Proposes deletion.

Clause 88.(l) The Committee Proposes the deletion of the words "includirig in" after national
jurisdiction.

I5.O DEPARTMENTAL COMMITTEE ON ENERGY
The Statute Law (Miscellaneous Amendments) (No. 2) Bill,20l8 seeks to make various wide
ranging amendments to various statutes. As far as the Departmental Committee on Agriculture
and Livestock is concerned the Bill was seeking to amend The Energy Act, 2006 Qtlo. l2 of
2006)

Having considered the Bill, the Committee recommends that, the clause in the Statute law
(Miscellaneous Amendments) Q.lo.2) Bill, 2018 that seeks to make amendment to the statute-the

Energy Act,2006 (No.12 of2006 be rejected by the House.

SIGNED DATE i'( )q?
HON. KANINI KEGA, M.I' (CHAIRPERSON)

DEPARTMENTAL COMMITTEE ON TRADE, INDUSTRY AND COOPERATIVE
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MINUTES OF THE I41]I SIT'I'INC OIT TI{E DEPAII,TMENTAL COMMITTEE ON
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Korir Cenerali Nixon Kiprotich, MP

Nduati Joseph Ngugi, MP
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N{lN. NO.059DC-N/201 ti I'ItIiLIMINAITIIiS

'l'hc Charrperson callcd the nrectrug to ol(lcl at 1030 am and procecdcd to say tlrc prayct llc
thcrcafter rnvrted the I-egal Counscl to brrcf the Colnnlttee on lhe Statute I-arl

I\{IN. NO.0(r0/DC-N/20I {t BtUIiF ON TIIO S'r'A't'tr't'E LAW
(r\4rsctit,t,ANltous AMriNt)MEN'l's) (No. I AND 2)

tlILl,,20ili

I hc ('onrrnrttcc uas br rcled by' thc lcgal courrscl as lollows, that -

l-hc llrlls plol)oscs to antend.

I Thc Co-opelatlvcs Socrctrcs Act. (C'ap 490) to crcatc a ncu, lbrnr ofnicnrbcrs ol'co'opcralrve
socictrcs by creatrng a ncrv class ol'nrcmbcrs targcted towalds socral rr.r.rpact ruvcsturcnts -l'he

llrll sccks to salcguatd ntcnrbcr rrghls 11 lhc denloclatrc chorcc nl co-ol)clatlvc socrctrcs [r1,

grVrnu lhc Cal)lr)ct Sccrctal)' sul)cr\ r\()ry po\\'cls to l)r'cvcnt ollplcs\ron o1'nrcmbcrs bY clcatloll
ol'sttch ncu classcs It also sccl's to lrnlt thc vottng llowcls of socral inrl;act mcml.rcrs to spccrfic
Icsttluttons, ntallltcnancc anrl oPcralrorr ol thc proPosccl Spccral liLrncl. rrrvestrllcnt conllt'uttcc.
rcn.runcratrol) of the sltccral lirrrd trLrslcc arrcl srr.nrlar allarrs

2 lhc Sacco SoctcttcsAct. (No l-l ol 200ti) to crcatc an c\cclltlolr to tlic rcstuctc(l lnvcstnrcnls
that a Saccct \ocrcty rs I)c Irttc(l 10 rllakc lhc l}tll secks lcl pror rtlc lirr thc cstablrshntcrrt ol'a
('otlltltlttcc to nlonrtol and srr;.lcrrrsc thc Spccral lrrrnd anrl thc al)l)orntnlcn( ol'a Spccral lltrncl
'l rLtstcr-'rvho shall bc rcsltonsrblc lor rcccn,rng ancl rnvcstrng g thc Sltccral I,rLncl
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3.'l'hc Miclo and Snrall l.).rtclpliscs Act to crcale a conduoive etrvirontttent lbr iuvestots.

4. 1'he lixport Processing Zones nct 1cl cleate a conducivc envilonment Ibl investots in thc

r.nanul'acturing sector and proruoting value atlclition.

5. 'l'he incfi"rstrial property act to align thc delirritions ir.r thc aot with the constitutiou.

6. 't he Anti-Counlerfeit Act, 200tl to makc 1;rovisions lclatiug to thc lloard ancl

7. 'l'he Competition Ar,t to plovide for thc mode ol' appointmellt of chait persons of thc

Competilion Authority

'll.re Comnrittcc was furthcl infblnrcd that, it is worth noting that cven though'l'he Statute Lalv
(Misoellaneous Amendr.nents) Ilill,20lu (Nationat Assen.rbly Bill No. l2 and l3) should idcally
contain rninor and consequential amcnclnents, solne of the proposecl alnclldmcnts in the Bill
seeln to contain many ancl substautive ar.ncndr.nents which may llcgate the philosophical principlc
behind the introduction o[ the "omnibus" l]ill.

MIN.NO.O6I/DC-N/20I8 CONSIDEIiATIONOFMIiMOITANDA

'l-hc Comnittee received ancl consideletl n.rcrnoLanda fiom thc following stzrkcholdels as follows,

1. Ministry of Industry 'f radc aud Coopcratives
Cooperalive Societies Act

The Ministry opposed thc ptoposctl crcation of a class of 'social itnpact rnembers' otr account of'

1he fact that, the proposed antcndrnent negates the philosophy, principles atrd values ol'the
coopelative lnovement.

Further, exemption of the saicl urembels lrom payrnont ol'subscliption I'ccs violates plinciple

number three ofthe coopclativc rnovelncnt on equality o1'meurbcls.

Fulther, that the approval ol'the rcsolution oreating a category 'special class trtembo|s' llies iu
the face of section 3 of the Coopclativc SocicLies Aot. 'l he Ministry was of thc vicw that thc rolc

of the Cabinet Secrctary is limitcd to ploviding sclviccs whicl.r nray bc requircd fbr the e[ficient

opelation of cooperativcs ancl tl.re adn.rin istlat ioll of the ptovisions of the Act.

ln stllll, tllc Ministry sttbrnittccl that coopetativcs at'o b1' llttttlrc .tll associatioli of petsons, not

capittrl and that any attelrpts to providc othclwisc ought not lrc ctttcrtaiued.

Sacco Societics Act
'l'he Ministry sr.rbmitted that it was opposcd the ploposed cleation of a Spccial l:und since tltc

samc exists in the C)oopclzrtivcs Act section 90A "Ooopclativc Iund"
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-l'hc Ministly was further opposed to tlie cleation of an Ln estment Furrd sincc this would be
tal)talnoultt to creating a parallel govelnance stl'uctul'e outside section 28 which provides that the
Iloard shall be the governing body of tlre society.

l'hat tlre ptoposed Investtneut Committee is an arrrolphous body since it neither a Comnrittee of
thc BoaId noL management.

Crcation of the ploposed Special lund Tlustce will run palailel to the existing stlucture undertlte
Sacco Societies Regulatory Ar"rthority (SASI{A).

The Ministly is in the process of under taking wholesome review of the National Cooperative
Policy. The exercise will result iu a nrore comprehensive, guided and infornred review of the
cooperatives laws proposed lol antendnrent.

2. Council of Governors
'l'he Council subrnitted that an inter-goverunental techr.rical committee should bc folned to
review the entile plincipal Act since it rvas folrned prior to the formation ofcounty govenlulents.

l'hc Council further subnrittcd that llie Cooperatives Act does not take cognizance ofcounties yet
the Saoco Societies Act rnakes Lefcrence to the Sacco Act on several occasions.

3, KUSCCO
Coo rative Societies Act

KTJSCCO hcld the view that t[.re proposed definition was ulluecessal y ar.rd that it does not fit
within the context of cooperative socicties as defined [:y the Intelnational Coopctativc Alliance
(rcA),

I he union was opposed to the creation of a riew class of urembers on thc glound that the said
membcls will operate outsidc the primary rules and plinciplcs ofcooperativc societies.

KUSCCO further submitted that the proposed anleudnleuts violate the Intcrnational cooperative
plinciples on opeu voluntary mernberslrip aud denrocratic control.

Fttrthcr', that tlie proposcd atnendrttent ,uvas a 'r,iolation of iuternational principle numbcr tlrree op
econouric nrernbeL pal'ticipation.

KLJSCCO was opposed to tlre proposed amcndnrent on tlre ground that approval of lesolutions
passed at the annual getieral meeting is a lunction of tl.re Commissioner o1'cooperatives wliilst
thc lunction olthe Cabinet Secretary is lirrited to handling appcals emanatirrg {r'om thc tlecisions
of the Cornmissioncr of Coopelativcs.

4li)aEe
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'l-he union also opposed thc amendment on the glound i1'carried as culrcntly drafted the spccial

class membels will only champion their intcrests.

l'he union opposed the amendment on the groulid that the provision gleatly limits the rights ol
ordiuary membels and accords preferential treatlnent to the special class rnernbers.

In sum, KUSCCO was of the vicw that the pr-oposed arnendments were disoriminatory.

Sacco Societies Act
The union submitted that-

Section 2

(a) The proposed definition was unnecessary; and

(b) The proposed definition violates tlie cooperative principle whioh is the ground norm of
. the coouerative sectol.t

Section 17

submitted that-

(u) It was opposed to the proposed cloation of a new class of r.neurbels on the glound that as

currently structure, the said members stand to opel'ate or(side the core principles of the

cooperative movement.

Section 19

submitted thar-

(a) It was opposed to the proposed amendrncnt on thc ground if callied, the special class

tnembers will only chan.rpion their interests thus defeating the plinciple ol' bipartisanship in the

cooperative sector.

Scction 2l

submitted thar-

(a) It was opposed to this arnendr.nent or1 the glound that the provision lirnits the righls of
ordinary members and accotds plefelential lrcatment to the spccial class members.

4, Cooperativc Alliance of Kcnya
Coon erative Societies Act

'l-he Cooperative Alliance of Kenya submitted that cooperativc principles require that mcnrbcrs
of a cooperative rank equally. No menrbcr ol a coopcrative n'lovenlcnl. should be accorded
prelerential treatment above other rnembcls.

cl



Further, tliat tlrc ploposctl amendment was bolh exclusionary and discriruinatory as it seeks to
make the lights ol oldinary r.nenrbers subject to tlie lights oI the ploposed Special Class

Merrrbels.

Sacco Socielies Act
Subrnitted that the ploposecl amendmeuts were out lightly disclinrinatory.

Irurtlicl tltat the proposcd aurendmeut violale the basic cooperative principles
principle on the econouric participation of members

5. Anjarwalla & Khanna Co. Advocatcs

Anjarwalla & Kahanna Co. advocates subnritted that-

including the

Scction 32 The proposcd provisiori is arbitlarily broad. It will compel importers to pay for
searches with the Anti-Cor.rntelfeit Aullroritl,. Too r.nuch would be lost waiting for searches.
The provision does not limit its application to good inrported in the course of trade. If carried it
would be an offence to irllport any kind ofgoods for pelsonal use into Kenya.

Recontnrcndatiott

Deletion of the provision

Scction 34

S 348 (1) Registration of 'l'r'adeuralks is a uratter for the Kenya Industlial Properties htstitute
(KIPI),

This will be tantamour.rt. to unnecessary duplication ol tasks anrougst governmcnt agcncics. Thus
buldcning investors arrd irnpacting negativcly on thc ease of doing business in Kenya. lhe
provision flies in thc lacc of the plinciple of tellitoriality in tradernarks and II) r'ights 'fhe

provisiotr as rcad togcthcr with the oflcnce creatcd under scctiou 32O presumcs that tlre
trademark or intellcctual property mark will as of right havc been registcred in Kenya. l'his is not
practicable as it is possiblc to use [P rights without rcgistcring thenr.

S. 34ll (2) The scction accords the Autholity power to approve or decline applications lor
lecoldation tlademarks.

It howcvcr fails to ploi,idc a clitelion lor suclt apltroval ancl denial.

Reconuncndaliott

'l hc critelion fol such apploval or dcnial should bc sct-out expressly.

'['hc sanrc should bc Iinritcd to confir'niation that thc clocunrcntary proof of cutrcncy and validity
ol'tlre registration nrark at Kll)[.

S, 341] (3) 'l'he proposcd scction lequires that thc citizcnship and political julisdictional dctails
bc availcrl at the poillt ol secking lcgistlation.

Ita
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Recommendaliott

The requirenrent to plovide citizenship details should be expunged.

S. 348(6) The proposed section proposes to that thc rccordation of a trademark shall be in folce
for one year only.

This time frame is unreasonably short in the impoltation business.

This will reduce the ease of doing business in I(enya,

Recommendation

Validity of the recordation of the tlademark should be annexed to the validity ol' the
corresponding registration at KIPI which is 10 ycars.

S.348(10)'fhis seotion is on renewal of rccordaliorr. It appears the word "renewal" was lelt out,

Recommendation

Insert the phrasc "for renewal of the recordation trademalk" irnrnediately after the words
"written application".

It is also ploposed that the expulsion ofthc mandatory renewal ofthe recordation trademark,

S. 348(13) This seotion requires the issues of an anti-counterfeit device upon payrnent of a
specified fee. This will impact negatively on the ease ofdoing business in Kenya.

Recommendatiott

The security device sllould be issued fiee ofcharge or upon payment ofa nor.ninal fee.

S. 348(14) The section proposes destruotion of goods intporled to Kenya and which do not bcar
the anti-counterfcit security devic,e. As a general rule destruction of goods can only be
undertakeu on the strength of a court order'. 'fhe section does not specify the meaning of
originally imported into Kenya. Thus, it could be applied in retrospect.

Recomntendatiott

Destruction ofgoods ought to be contingent upon-

(a) Application by a holder ofa certificate issued under the Act.

(b) Issuance ofa court otder.
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MIN. NO.0(r2ll)C-N/20 I tt COMMII'1'IiE OI}SDITVA'I'I ()NS

'l hc Corrmiltcc nladc tltc lollo'"ving obsert,ations on thc proposed llill:

l. 1.hc Cooperativc Socictics Act,
'l'he Principal t\ct providcs fbl thc constitution, r'cgistlation an(l rcgulation ol thc cooltcratives in
the countly and rclatcd policics.'l'hc proposccl anrcnrlnrcnl sccks to intloduce a ucu'tvpc of
rncubetsltip ol tltc coopcrativc socicties callcd social inrltact nrcnrtrcrslrip, rvitli the apploval oI
the Cabinet Secretary. 1-he pur'posc of this is to rral<e use of thc cstablishcd legal fianrewolk of
the coopctativcs to creatc a systcrn of social iurpzrct investnrcnt. I lor.r,cvcr', the social inrpact
niember rvill not pa1,mcmbelslrip fees and voting lights lvill bc lintitcd to lesolt(ions regarding
the special lirud. invcstmcnt conlll'rittec and thc spccial lilnd trustcc.

2. 'I'hc Sacco Socictics Act
'l'his Act ptoviclcs fir liccnsing, rcgulation. supclvision and plorrrotion ol the Sacco Socicties in
the couutry and also establishmcnt olthe Sacco Socictics Regulator'1, ALrtholity.

The main arncntlment hcrc is thc pro\/ision Ibl a possible establishrncnt ol a special lund into
u'lrich social inrpact urembcrs lvill contribute rloncl, lor social irnl)act invcstmeut that is ntcant to
be bottorvcd by cligiblc pcrsons lol thc pur'1;osc of Iunding thcir stalt-u1.rs and viable innot,ations.

ln palticulat, lltc amcndnre:rt plovides fol thc cstablishurent ol'a Spccial lund, Invcstntenl
Committce, r\clvisoly Boalcl of the Invcsturcnt Oonrmittee, Spccial [urrd 'l'rustee which is a

corporatc adnrinistlatol of thc spccial lund ancl tlrc cligiblc pclsons rvithin thc spccific Sacco

Socicty wlrcrc thc spccial lirnd is cstablished.

It is worth noting that thc plol.roscd nerv foln.r o1'rncrnbclship ol'thc Ooopclativc Socicties and

thc claborate fianro.voll< of'opcrating the nerv al raugcn.rerlt intcnrls to ntake usc of thc already
cstablished lcgal lianrcwolk arrcl succcss of thc coopcratives urovclucut in Kcnya. Ncveltlielcss,
it is cvidcut that (hcrc is no plovision as 10 thc bcnclits likel-v to accnlc to thc Sacco Socict), that

ma1, establisli such special lirnd sincc thc bcncllcialics seeur to bc solcly, thc social inrpact

mcr.nbers. In aticlition. tlic|c is no provision ils 1o thc contingcnt liabilitics that nta), arisc on

accor-rnt ol'establishing and opclating this ncrv s1'stcnt ri ithin thc Saccos.

3. 'l'hc Miclo & Surall Ilntcrpriscs Acl.
'l'hc Miclc.r & Snrall Iirttctpriscs Act providcs lor tlrc promotion. rlcvclopnrcnt ancl rcgulation o{'
thc N4icro arrtl Snrall Iintcr'pliscs in thc countr'1, irnd also cstablislrnrcnt ol'thc N4icro & Sruall
linterpliscs Authoritl,.

'l hc ntain thrusts oi'thc ploposccl arlcndnrcnt alc 1u'o-lbld: Ijls1, tlrclc is tlrc introcluctiorr ol'an
aclditional lirnction (o tlic N4iclo ancl Small I:ntcrpliscs ALrtholity which is to unclcltakc
accreditation ol' busincss clcvclopnrcnt sc[r,icc ploViders. 'l'hc scconcl ol'lc lclatcs to thc
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introduction ol'new sourcc of hrnding to thc Micro ancl Sn.rall Iintcrprises Fund as Parliarncr-rtary

Appropt iation. Since palt o1-tlro payouts fi'om tlie lunrl is urcant to fund SMl.ls, tlien this lattcL

proposal may be consideled alongside the lact that luncling Ibr SMEs nray be irchieved thlough
the already existing Kenya Inclustrial [states (KIIJ) mcchanisnr or the now ploposcd social fund

under thc SACCO Socictics lcgislation.

4. 'Ihc Export I'roccssing Act,
l-he first arneudment rclates to Section 2 ol' the Aot b1, introducing cligiblc activities in the
Export Pror:essiug Zoncs. 'l'hcy courplise ol agricultural activitics prccecling ltroccssir.rg as wcll
as value addition, acluaculture, daily & ranching as wcll as silviculture. 'l he sccond anrcndment
is about opcning up the criteria of cleclaling an Export l)roccssing Zone kt include a land antl
bLrilding or palts of thcnr. 'l'lic lhird amendurer'rt pr'oposes to relax thc clualifications of an lll)Z
developer or operator to lcducc thc minimum peliod olholding land lil the IIPZ aotivity frorr l0
to 10 ycars and building for 6 ycals.

5. Thc Industrial Propcrty Act
The Industlial Propelty Act providcs for promotion of inventivc and innovativc activities to

. facilitate the acquisition oftechnology tlrrougli the glant and regulation o1'palents, utility models,
ter:hnovatior.rs and industl ial designs anrong others.

The main thrust olthe proposecl amcndmcrrt to this Act is thc alignmcnt to tJrc plovisions ol'thc
Constitution of Kenya 2010 and other clarifications suclr as rcplacir.rg "minislcr" with "Cabinet
Sccrctary"; correctirrg sor.ne reI'crcncing eu'ols .ls well as introcluoing a slightly rnore elaboratc
procedure fol the application, cxar.nination, opltositior.r ancl registration o1'patents.

6. 'I'hc Anti-Countcrlbit Act,
The proposed amendmcr.tt in this Act reiates to trausl'olming tirc Anli-(lountcrfcit Agcncy inlo an
Authotity and intloclucir.tg new dcfinitions that is; cousuurcl ancl oounterleit n.rark which alc key,
in 1l.re flrnctioning ol the institution. Secondly, thc Agcncy is proposed to be given additional
functions whicl.r are policy advisory ancl rcsearch on intcllcctual proi)clty and coul'ttcrfcit mattel's.
l'hird, the Executive Dilcctor and insl:ectors front thc Agcnoy havc bccn proposed to be given
powers sante as tlre Con'lrnissioncl Gcncral fol KRA ancl customs oflicel lcspectively, u4rcn
dealing with importation o1' cor-rntelleit goods. l;ourth, it also plesclibes elabolatc pl'ovisions to
addrcss offenses undcr counlerfeiting including a tip-olf lionr conslullcrs bcing able to trigger an
inspection. Finally, the aurenclncnl ploposes an elzrboratc proccdurc lbl recording and issuancc
of anti-counterfeit seculity device, at a 1;r'csclibcd lcc, by thc Agency, the trader.narks {br goods
to be irnported into the countr'1,. 'l-his will also extend to copl,riglits, tlade narnes and other fillms
of intellcctual property, and thc Agcncy is ploltoscd to bc glatitcrl powcrs to scize aud dcstro),
counterlcit goods ir.nported into thc corLntty but {bund without sccurity devioc.

Ideally, the proposetl arreucL.ucr.rts scek to strengthcn the Anti-Countcl leit Agcncy in ortlcl to bc
in a position to acklress thc prolil'c|ation ol countclfcits iuto tlie country, thereby cvading
paymcnt of necessary taxcs zrnd disrcgarding thc intcllcctual prol)crty. 'l'hc pcnalties have also
becu cnhanced fol dcterlent.
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7. 'l'he Competition Act,
l'his law provides for the promoting and safeguarding cornpetition iu the ecouomy as well as

protecting collsulners from unfavorable rnarket conducl.

There is ouly one antendnrent is proposed for this Act, which is the change of the appointing
autholity of the chailpelson of the Competition Authority fiorn the Cabinet Secretary to the
President. This is Iikely to give the Board of the autholity a profile fol effective performance of
its functions.

MIN. NO.063/DC-N/2018 ADJOUITNMENT

1'he Chailperson adjoulned thc mceti $ ar 12.45 p.r:r. The date for the next nreeting will be held

oll ltotlcc

t
r

( hairpcrson)

c ( )DATE
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MINUTES OF THIC 15. I qI'I"IINC OF'THI1 DEPARTMEN'TAL COMMI'I'TEE ON

TRADE, INDUSTRY AND COOPITRATIVES I{ELD ON THURSDAY I4,I'IIJUNE, 2018

IN CPA ROOM, MAIN PARI,IAMEN'I'BUILDING, AT 10.30 AM.

PRESENT

L Hon. Kanini Kega, MP --Chairpcrson

2. i{on. Cornelly Serem, MP -Vice Chairperson

3. Hon. Alois Musa Lentoimaga, MP

4. Hon. Audrew Mwadirne, MP

5. Hon. Daniel Maanzo, MP

6. Hon. James Mukwe, MP

7. Hon. Kipruto Moi, MP

8. Hon. Gichimu Robert, MP

9. Hor:. Kimani Patrick Wainaina Jungle, MI)

10. Hon. Nduati Joseph Ngugi, MP

1 l. Hon. Wachira Rahab Mukami, MP

12. Hon. (Dr.) Wilbelforce Oundo, Phd, MP

APOLOGIES

I . I{on. Alexander Kimutai l(igen Kosgey, MP

2. I-lon. Bunyasi Johr-r Sakwa, MP

3. Hon. Murungi Kathuri, MP

4. Hon. Jones Mlolwa, MP

5. Hon. Wanyonyi Feldinand, MP

6. Hon. Anab Moharned Gure, Ml)

7. Hon. Korir Generali Nixon l(iprotich, MI)

l lirarl i.



IN AI"tIiNDANC]'

S'I'A.KIiIIOI,DIiItS

I lranrvc I Krdenda

2 ('har lcs W Mal.unda

3 lr4s l)or rs Grthua

4 Ms Mat ta Ou1,a

5 Mr [phantus Mogelc

6 N4r. J O Adero

7. l)r .lohn Akotlr

NA'I'I ONAI, ASSIiMI}I,Y

I Mr I} rck Nyanbalr

2 lr4s. Nurr K Nataan

i Mr Pcter Mwaur a

4 Mr, Jonathan l-emurt

5 Mr Chclanga Mar1,o

6 N4s Wrnrficd ALrcno

I Mr. Rrcliald Sang

('uo EP./.n

nG CIIO Spccral llconourc Zoncs Authollty

I\4rnrstr l ol' Industr 1 , l-r'adc ancl Coopcratrvcs

Corp Sccr ctar l lil)7-A

Account Nlanager Legal Servrcc Iil)Z.A

DI) NCA.

I)l) A(lr\

Cler k Assrslant lll
Cler k Assrstant Il I

l,egal Corursel Il

Irsca I Analyst

I{cscar ch Otficcr lll

Ar,rdro Officer

Scr gcant zrt Ar ms

M I N. NO.064/l)C-N/20 I tt I'ITIiI,IMINAIIIIiS

l'hc ('harrpcrson callcd thc urcctrng to orclcr al l0i0 anr antl procccdcd to say thc praycr

lntrotluctrons rvcrc madc thcrcalicr and thc stakcholdcrs rrcrc ur\,ltc(l Lo srtbnrit thcrr \rc\ s on
(hc Slatutc Larv (N4isccllancous 1\rncntlrncnt) Ilrlt. 2018

MtN. NO.065/|)C-N/20t 8 i\,ilit,t'ilN(; wl't.It s]'AtfliiloLr)lills oN't'IIll
s't'A'l.tll'It t,Aw (MIsc[,Lt,ANIious
AMtiNI)i\,tIiNTS) llI Ll., 20 1 8

sl,t('t A l. I icoNolvl IC T.oNlis A r. J't't lot{t]'Y
I hc C'hrcl llxccutn,c Officcr (lJI'l-A) NIr Mahrncla subuilttcd as lirllows. that.-
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EPZA welconrcs the proposed arncndnrcnts as it will crcate a conclucive cnvironmctit for

ir.rvcstors in the manufacturing sector ancl promoting valnc addition.

'fhe proposed amendments seeks to broaclcn thc list ol'ellgible activities under thc lrl']Z Act (Cap

5 1 7) o1' thc Laws of Kenya

The proposal seeks 10 reduce Lhe cost oI' valuc addilion on local agricultural ploducLs by

integrating tl.re agricultr"rral aclivitics with dilcct value addition under the Export I)roccssing

Zores (EPZ,) program as opposed to tlle olrrrenl situaLion where thc separation approach leads to

inoreasecl costs zts the agricultural aotivitics arc taxecl ancl aclministeled under a separatc

regulatoly regirnc then tlrc value addition is legulated undc: the IlPZs, This will expand IrPZ

bcnefits to thc aglicultulal aclivity and thclclble urakc Kcnya's value aclded aglicultulal prcclttcts

more compctitive globatly.

Cornrnercial activities havc bccn allowed r,rndcr Llrc EPZ Act sincc ir.roeption of the DPZ progranl.

EPZA works rvitli I(liA Customs Serviccs lvl.uch is plcscnl at all EPZs and is mandatec[ to

collect revenue to cusLu'e oompliance ancl collect taxes on llPZ local salcs.

The ploposed amendment targets attraction of investments in Giobal Sourcing/Buying Ilouses

(lPI{ own-ers/btand owners); I{egional I)istribution/Logistios Hubs (e.g. intern.rediate goods and

consumables) with lull taxes paid Ibl domestic salcs.

The current restriclior.r rnakes Kenya unattractive as a regional tladc logistics hub ancl dcrrics

local manufacturers leady access to critical inputs to support manufactr-u'ing investurents.

AN']'I.COIJN'1I]R.IIEI'I- AG1,]NCY

The CEO ACA, Mr. Krder-rda sr-rbn.rittcd as lbllows, that;-

The Ager.rcy welcor.ne the prolrosecl ar.nencfileuts as it u,ill keep away countelfcits flor.t.t tl.tc

rlalkct and ensure lail competition ancl easc of doing business lirr legitimatc businesses.

ACA's cxperier.rce has shown thal Lrnblantlecl goods alc a major soulce of IP infringernents.

Kerrya is undel obligation to provide protectiou fol tradcn.ralks legistered in othcr cuLtutrics

under TRIPS and in respect olgoods that are traded ir1 thc country. 'l hcrclble, IP ptoteclion urust

not be made voh"rntaly ir oldel to protcct thc II'owuels, govclnment, consumers and the genclal

public fror.r.r harrrfnl counterfcit goods.
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MIN. NO.066/DC-N/2018 COMMITTEE OBSERVATIONS

The Committee observed that,

'l'he Bill seem to contaill many and substar.rtive ar.nendrnents wl.rich may negate the philosophical

principle behind the irrtloductior.r of tl.re "omnibus" Bill rvhich should ideally contain minol and

consequential arnendments.

There u,as need to hold another consultative ureeting with the Special Economic Zones

Autholity, Anti-Cour-rterfeit Autl'ror:ity in conjuuctiorr with the Ministry of Industry, Trade aud

Cooperatives so tliat Membels can be well informed regarding tl.re proposed amendments. It was

thelefore lecommended that t[]e secretariat to organize a relreat on the sar.ne.

MIN. NO.067/DC-N/2018 ADJOURNMENT

'l'he Chairperson adjourned the nteeting at 12.45 p.nr. T'he date fol the next n'reeting will be held

on notice

SIGNI'I)

(Chairpcrson)

DATE r.(rl.[.

4lPa.re



MINUTES OF'tHE 16,I'II SITTIN(; OF TIII' DEPAIITMI4NTAL COMMITTEE ON

TRADE, INDUSTRY AND coopBRATIvES HELD oN TUESDAY lgrri .IUNti,2018 IN

coMMIT'I'EII I{ooM oN 41rr FLooR pRornclloN HousE, AT 10.00 AM.

PRESENT

l. Hon. Kanini Kega, MP - Chairperson

2. Hon. Cornelly Sclem, MP -Vicc Chairperson

3. Hon. Alois Musa I-entoimaga, MP

4. Hon. Andrew Mwadirne, MP

5. Hon. Daniel Maanzo, MP

6. Hon. Wanyonyi Ferdinand, MP

7. Hon. Joues Mlolwa, MP

8. Hon. Kipruto Moi, MP

9. Hon. Gichimu I{obert, MP

10. Hon. Nduati Joseph Ngugi, MP

1 l. Hon. (l)r.) Wilberforce Oundo, Phd, MP

APOLOGIIIS

1 . Hon. Alexandel Kirnutai Kigen Kosgey, MP

2. Hon. Buuyasi John Sakwa, MP

3. Hon. Murungi Kathuri, MP

4. Hon. James Mukwe, Ml)

5. Hon. Anab Mohamed Gure, MP

6. Hon. Kirnani Patrick Wainaina Jungle, MP

7. Hon. Korir Generali Nixon Kiprotich, MP

8. Ilon. Wachira I{ahab Mukarrii, MI']
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IN AI"TENDANCIi,

NATIONAI, ASS[,MBI,Y

2

J

4

5

Ir4r

Ms

Mt.

Mr,

Mr

Iir rck N1'anrbatr

Nur r K Na(aan

Peter Mu,aura

Clrelanga Mar1,o

[{ichar d Sang

Clcrk n ssrslant lll
Clerk Assrstant lll
I-cgal Counscl II

Ilcsear ch OIlrccr III

Scr geant at r\r trts

MIN. NO.068n)C-N/2018 PIIIiLIMINAITI IiS

-l'hc 
Charrltcrson callctl thc trectlng to otdcl at l0 00 ant anrl procccdctl to say thc playcr

MIN. NO.069/DC.N/20I8 CONSII)IIITA'II()N OI.' TIIIT SI'A'I'IJTB LAW
(MISCTaI,LANEOUS AMTiNDMEN'I'S) (NO. 2) IIILL,
2018

lhc Comnrittec dchbcratcd on thc llill as lbllorvs

Clausc lly Clausc Analysis

'l'he (louttrttttcc analyzctl thc ;;roposcd anrcnclmcrrts clausc lry clause and made rts

t ccottt tttcrtda t ro rrs as Irlllows

l. Coopcra(ir.cs Socic(ics Act, (Cap. 490)

Scction 2

Insctt the lollorirng ncrr tlclrnrtron llt propcr alphahctrcal sc(plcncc-

"soctal turpact tnctrbct" rncans a nrcmbcr bclongrng to a class cstablrshcd unclcr scctron I7(2).

Cornnrittcc llccomrncnrl irtion

'l l IA'l' tlic pr oposccl arttcnclrcnt to scctlon 2 ol'thc ('ooltcr attvc S()clctlcs Act, I)c dclctccl
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Justification

The provision sought to be introduced through the proposed amenclment violates the cooperative

principle on equality of members. 'l'he ploposed arnendment if carried will segregate the sectot'

by according preferential treatment to the proposed social irnpact membels.

Section I7 Renumber the existing plovision as subsection (l).

Insert the following new subsectious immediately after subsection (l ) -

(2) The annual general meeting of a co-operative society tnay resolve by ordinary

resolution to create a class ofsocial irnpact rnembels ofthe co-operative socicty.

(3) The social impact members under subsection (2) shall be exempted from payment to

the society in respect of membership of the society.

(4) A resolution of the annual general meeting of a co-operative society under subsectiou

(2) shall be subject to the approval of the Cabinet Sccretary.

Committee Recommendation

THAT the proposed amendment to section l7 olthe Cooperative Societies Act, be deleted

Justification

The proposed amendment seeks to ntake provision for the passing ofa resolution creating a class

of social impact members at the Annual General Meeting of a cooperative society. The pLoposed

amendment violates the equality plinciple of the cooperative n'Iovetnent.

Furlher, the proposed exenrption of social impact mcmbers lrom payment of membelship lee is

as discriminatory as it is unlair.

Section 19

Renumber the existing provision as subsection (1).

lnsert the following new subsections irnmediatcly aftet subsection ( I )--

3lP.:..:,:



(2) Notwithstanding subsection (l), social impact rner.nbels shall only vote on resolutions
lelating to the special fLrnd, the investment courmittee, the special luud tlustee and the matters

incidental thereto.

(3) The members of the society, othet than social impact mernbers slrall not be entitled to

vote on lratters teserved fol the social impact mernbers,

Committec Rccommendation

'I'I{AT, tlie proposed amendment to section I 9 of 1he Cooperative Societies Act, be deleted.

.lu.stification

The ploposed arlendment seeks to accord plclerential treatment to social impact rnernbers by
lequiling them to vote only on resolutions lclatiug to tlle special fund, thc iuvestmellt cornmittee,
the special fund trustee and matters incidental thereto.

Section 2l (a)

lnseft the expression "subject to section l9(2) and l9(3) of this Act," at the begimring of the

paragraph.

Cornmittcc Rccommcndation

'l'llA'l', the ploposed amendrlent to section 2l (a) of the Coopelative Societies Act be deleted

Justification

1'he proposed anteudment seeks to amend a non-existenl scction. The principal Act contain a any

provisiorl numbered section 2l (a).

2. Sacco Socictics Act,2008 (No. l4 of2008)

Scction 2

lnselt lhe lollowing new definitions in proper alphabetical sequeuce -

"Advisory Boald" thc Advisory lloald constituted under scctiorr 47ll(4)(c);
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"eligible peLsor.r" ureaus a member of the Sacco society in r.i4rioh the relevant Special

Fund has been established who satisfies the critelia set out in this Act, the regulations and the by-

laws of the Sacco Society;

"lnvestment Committee" lneans a committcc establishcd under section 47i);

"social impact member" has the n.reaniug assigned to it in the Co-operative Societies Act;

"Special F-und" means a fund establishcd under section 47n;

"Special F und Investrnerit Policy" means the policy forr.nulated by the Investment

Committee to govenl investments fiorn the Special Fund; and

"Special Fund Trustee" means the trustee of the Special Fund constituted under sectiolt

4'1C

Committee Recornmendation

'IHAT the proposed amendrrent to section 2 ofthe Saoco Societies Act, be deleted

Justification

The proposed amendment seeks to introduce new definitions whose primary objective is to
provide for the creation of stluctules which are contlary to the oooperative principles and the

existing provisions of the plincipal Act. Furtl.rer', it is notewortliy that the proposed amendmenls

particularly violate principle number three of the cooperative principles or.r equality of
contlibutions aurong members.

Further, there is no inter-play between existing structures in the Sacco sectol and the proposed

arnendments.

,< Scction 38

Inserl the lollowing expression at the beginning of the subsection -

"Subject to Part IVA of the Act,"

Recommendation

TI{AT the proposed ameudmcut to section 3 8( I ) of the Sacco Societies Act, be delcted

Justi{ication

1-he proposed amendment seeks to create a Spccial lrund under the principal Aot. The special

fund proposed to be oreated under the proposcd ncw Part IVA docs not synchroniz-e with existing
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slructules in the Sacco lnovement. Thelefore, the failure to synchronize with existing structures

in the Sacco rnovement renders the ploposed Spccial Fund inoperable under the plevailing Sacco

societies regime.

Ncn, Inselt the followiug parts imurcdiatcly aftel section 47-

PART IVA. TI{E SPECIAL FUND

47A. (l) A Sacco society may establish a lund to be known as the Special Fund

(2) There shall be paid into the Spccial Fund monies received fiorn the social impact
mernbers.

(3) 1'he lnvestmerrt Committee shall dctemriue the amount of contribution into the

Special Fund by social impact members.

(4) The Special Fund shall be applied towards -

(a) providing start-up and eally stage financing to an eligible person with
respect to viable innovations as assessed by the lnvestment Committee;

(b) the remuneration of tlrc Special Fund Trustee and the membels of the

Investment Committec; and

(c) taxes, cosls and olhcl charges which may accrue as a result of operation of
the Spccial Fund.

(5) Any investments fiom the Special lfund shall be in accoldance with the Special [runcl

lnvestn.rent Policy.

(6) A document involving a function under subsectiou (4) shalt be validly executed if
signed by tlre Special Fund 1'rustee, and a rnembel of the Investrrrent Comrnittee who is
autllorized by the L.rvesturcnt Committee, ancl any further requilernenl stipulated in the by-laws
of the Sacco society.

(7) All income frorn the Special l"und shall be distlibuted by the Spccial l"und trustee as

apploved by tlte Investnrent Committec aurong the social impact mernbcrs pro rata their

contribution to tlic Special Fund.

(8) 1-he Sacco socict)' shall havc a fitst cltatge oyet things or atlicles llroduced with the

aid ofmoncy lent to an cligible person fi-onr thc Spccial lrund.

(9) 'l'he Sacco society shall havc a Irlst chalge over the shale or irltercst in the capital

and on the deposits ol- an eligible person, and upoll any dividend, bonus or accuurulated funds
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payable to an eligible pcrson in rcspcct ol any clebt dnc [rom such person lo tltc Sacco socicty,
and the Sacco society nray set olT any sLrm crcdited or payablc to such cligiblc pelson lowalds
the paynlent of arry such dcbt.

(10) A Sacco society that cstablishcs a Special Fund shall make such provisiorrs unrier its
by-laws fol the lrettcr carrying out ol'this scction.

Ilecommcndation

TI{AT the proposed ar.nendr.nent t<,r scction 47 of the Sacco Societies Act, be dclcted

Justification

'l'hc Special |uud proposcd to be crcatcd undel the ptoposcd new Part IVA violates cxisting
structllles ir.r the coopelativc moven'Icnt. Irstablisliing the l;und rvould bc tantamouut to creating a

palallel governance stluctlrre or"rtside the piovisions o1'thc Act. The Act providc that the Boalcl
shall be the governing body of the society.

Additionatly, the proposed restliction of thc surplus funds that eutanate frorn tlic Spccial l.'und to

Special hnpact Meurbers only is out tightly discriminatory.

Irurther, the Fund has no relation to strulctLltcs ourrently cxisting under the principal Act

PART IVB - TTII' INVIISTMIIN'I'COMMITTEE

478. (1) A Sacco society with a Spccial Fund shall establish arl Investment Comnrittee

(2) Tlie Investment Cot.utnittcc shall con.rprise ol lbul ntembers appointed by the social
irnpact members.

(3) A person is qualified lbl appointment to tlic Lrvcstnrcnt Committcc if lhat pcrson

(a) holds a degrec in cconomics lroni a univclsity recognized in Kcnya;

(b) holds a dcgree in {luance llorr a univcrsily rccogr.rized iti Kcuya;

(c) holds a degree in law Ilour a universily rcoogliized in Kenya; or

(l) holds a degrce in thc lield of opcration ir.r which thc Sacoo societl,
preclourinantly operates fi<lm a univcrsity lecognizccl in Kcnya.

(4) 'I-hc mcmbcls of the InvcsLnrcul (lommittec slrail have at least six ycals ptofcssional
expcricncc in theil abovc lcspcotivc liclcls.
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(5) I'he mcmbers ol the Investment Committce shall not be menrbers of the relevalt
Sacco society.

(6) The functions of the Investurent Committee shall include -

(a) consideling and approvir.rg applications by cligible persons for finar.rcing fiorl
the Special Fund:

(b) folrnulating the Special Fund Investment Policy;

(c) appointing such nurnber of mentbers to the Advisory Board as it deems

necessary to provide relevant technical inpr"rt, inclr"rding: project management, Iegal and

general advisory services to the eligible person in relation to a project financed with
funds from the Special Fund;

(d) to determine the tenns of reimburseurent of all reasonable costs incurred by
the Advisory Board; and

(e) to determine the provisious to be nrade fol capital and lecurrent expenditule

fol the opelation ofthe Special Fund.

47C. The Special Fund Investment Policy shalt stipulate investment criteria to be applied

by the investment committee including-

(a) the minimum and rnaximum investrrcnt errl'ror.lnts iu any single eligible person;

([:) the investment lules and the ir]veslmeut process including urinimunr

cornrnitmerrt and investment periods and procedures for draw down;

(c) exposure lirnits to individual eligible person;

(d) the prefelred mode oldivestiture lLom thc cligible persou;

(e) disclose a clear strategy fol tlre cliversification of investurents in the eligible
person; and

(l) criteria fol detcrmining ',vhether an il)vcstlneut shall be by way of debt or
equiti,.

Recommendation

8ll);rgr.,

TI{A'I'the proposed arnendmeut to seclion 47 of the Sacco Socicties Act be deleted



.Iustification

The proposed Investmenl Cornrnittee is an arrolphous bocly becausc it is neither a Conrrnittec ol
the Iloard nol' managenlerlt, 'l-hc proposecl lnvestnrent Conrrrittec seeks to servc prtt tisan

intercsts this is discriminatory.

PAIT'I'IVC - TIIII SI'ECIAL FUND TI{US'I'IIE

47D. (1) A Sacco society with a Special Fund shali havc a Special Fund Tmstcc

(2) A Special Furrd 'l'rustee shall be appointed by the social inrpact membcrs on such

terms thc social irnpact rrerlbers shall deem lteoessaly.

(:l) A Special Fund l-rustec shall -

(4)

(a) be a body corpolate having a paid-up capital ol not less than fivc million
Kenya Shillings;

(b) be empowercd by its rneurorandunr and altioles of assooiation to undcltake

trusts;
(c) not be a tnentbcl ol'the relevant Sacco society; and

(d) liave a deuronsllable hack lecord ol'at lcast thlee years as.t tnlstec or in the

altcrnalivc, oue or u'rorc of its directors 01' pattncrs sl,all havc a denronstlat:le

tt'ack lecold in thc management o1' a tlust lirr a period ol at least threc years.

Tl.re funclions of the Spccial Fund Trustee shall inolude -

(a) taking into oustody the special fund, any incornc acoruing to it ancl any

security Iurnished pru'suant to any investnlent rnadc fiom the Spccial Fund

and holding such furds, incor.nc ol scculity lol thc benefit ol social impact

mcrnbers;
(b) managing, cor.rtlolling and adnrinistcling thc Speoial Fund in such manuer ancl

fol such purpose as best pronrotcs the ob.jects lol which the Spccial Irund is

established;
(c) invcsting any nronies of the Special lfund not irnmediately recluilcd lirr the

purposes lbl which the Special Fuud is cstatrlished;
(d) keeping proper books and rocords of accor-u.rt with respect to incomc,

expenditule, liabilities ancl assets of thc Spccial |uncl;
(e) collecting and r.rraintaining tlie incon.rc oI social inrpact rnembels including

maintonance of individual mcr.nbclship records;
(f) ploviding urcmbcls with their individr-ral financial records; ancl

(g) such othcl functions as may be allocatecl to it by the by-laws of the Sacco

society.

el



(5) The Special Fund Tlustee shall be rernurlelated for (heil service fronr the Special

Fund.

Recommendatiou

TI{A'[ the proposed aurendment to sectiou 47 of the Sacco Societies Act be deleted.

The proposed creation of a Special Fur.rd Trustce contladlcts the existing structure under lhe

Sacco Societies Regulatory Autlrolity (SASRA). Thelefore, if passed, the provision is likely to

occasion needless operationaI couflicts in the sector.

3. Micro and Small Entcrpriscs Act,2012 (No. 55 of 2012)

Scction 4

(l) Inserl the word "associatious" iurmediately aflel the word "Enterplises".
(2) Inselt the word "associatior.rs" imrnediately aftel the word "Enterprises".
(3) Insert tlie words "Associations and Umbrella Olganizations" irnmediatcly after the word

"Enterprises".

Committee Recommcndation
Agreed to

Section 29 lnsert the lollowing subscction inrntediately after subsection (2) -

(4) The Authority shall have its headqualters in Nairobi and niay establish sucli otlier offices

in the Counties as it dcerns appropriate.

Committee Itecommcndation

Agreed to

Scction 3l lnsert thc following palagraphs inrnrediately altcl paraglaph (k) -

(l) to undeltake accleditation ol business dcvclopment selvice providers; and

(m) to pelfolm auy otllcr functiou rlecessnry for thc inrplcmentation of, this Act ol other

u,ritten law.

Committec Ilccommendation
Agleed to
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Section 48 Insert the words "County Governments" immediately after the word "agencies"

Committee Recommendation
Agleed to

Section 49 Insert the wolds "County Governments" immedialely aftel the word "agencies"

Committee Recommcndation
Agreed to

Section 51

(5) Insert the following paragraph imrnediately afler paragraph (cl)

(da) such mouies as may be appropriated by Parliament.

(6) Delete the words "treasury bills, treasury bonds or other securities issued by thc

Government and any income from the investments shall be credited to the Fund" and

substitute therefor the expression "accordance with thc Pr,rblic Finance Management Ac1,

2012"_

Committee Recommendation
Agreed to

Section 53

(l) Delete the exprcssions "Cornmunity-based olganizalion" and "non-govemmenlal
organizations".

(4) Delete and substitute thelefor the following subsection-

(4) The Fund shall be managed in accordance with thc Public Finance Management Act,
2012.

Committee Recommendation

Agreed to
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REPUBLIC OF KENYA

NATIONAL ASSEMBLY
I'WELFTH PARLIAMENT - SECOND SESSION

ACT TO BE AMENOED COMMITTEE
The BettinS Lottcries aod GamrnS Act [Cap ]3tl

The Erylr!!!!ry 4!t r!"p-336)
The s Act No. )6 of 2013

ln the matter of cottlideration by the National AbsemLly of the
Statute Law (Miscellaneous Amendrirentsl [No.2] Bill, 2Ol8

[National Assernbly BillNo. t3 of ZOlS] .

l',r'-"\\

Article 118[]ltbl of the Constitution provides that, .'portiomant 
sholt focilttote

public participdtion ond nwlvenrent in the legislotive ond othet business of
Porlioment ond its Committees-. Standing Ord6r 127[3) provid€s that, .the
Deportmentol Comnfttee to which o Ei is committed shdll f@ititote Dublic
podtctootiao ond sholl toke nta oLcDunt views ond rccammendotr,nsofihe pvbtic
when the Committee mokesits rcpod to the House"_

The Stat!ts Law IMiscellaneous Amendmenrs] [ o.z],Bi . ?ol8 [Narionat
Assembly Blll No- 13 ot 20181 was publishsd on tod Airil. ZO]S and read a
First Tim. on 18$ April, 2018 The Sill is in keepinS wirh the pr.ctice of rnakins
va ious amcndnenrs wtnch do no( mBirt the publtc.rron of separate Bttts and
consolidatinS them into one Bill. Ihe Bill therEfore proposes amcndments to
various Acts ol Parliament. Pursuant to the prcvisions of StandinE Oder 12701
of the National Assembly StendinS O.d€rs which provides that: a 8i,/,howrg been
rcod d Fnst Time shollstond committad to the retewnt DeportmentotCommittee
without question tteing ptt and Standtng order 216 ts)tbl which mandates
Departmental Committsei to study ond review o legislotion refercd to it, the
proposod amendments to vanous Acts ot Partiam€nt stand committed to the
followinS 0epartmental Committees of the Nat ionat Assembty:-

c ATIONAL GOVERNMENT CONSTITUENCY
DEVE[OPMENT FUND

BOMACHOGE BORABU CONSTITUENCY
\1

d,.d).it.'ond.ri,'.ldc!td,dne,{:ld..tn..{id.hlbfuh

The Fisheries Manasement and DevelopmentAct
No.35of2ol6
The Cooperatives Soc,et,!-s Act Ca 4-o0
The Sacco Socielies Act No.l4of2OOo
The Micro and Small EnterprisEs Act No. 55 of
2012
Public Private ParlnershipAct No.l5 oi 2Ol3
The NEt,ooal Hosp'ral lnsurance Fund Act No. z
ofl99A

Health

The Statistics Act No.4 of 2006
The Public Procurement & Asset oisposalActNo

Finance and National
PlanoinS

33 of 2015
The Ene En

TheUrbanAreas and Cities Act No.l3 of 20ll
14 The Technical and Vocational tducation and

4

5

I

tl

EducatioDsnd

rbrdr6r,ntu6n&torE{ r!tusEn!Laj!,..&
nd.'hnftin+rlli@,!l&c{rtlj2

,,4.'eid!g'il6.[',.t|i'1d,fu d.bD,Frb'
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s,rnq4frEt4dElr
,.l.Etiplldr*n-!ttr'bdE(d.Lk&<hd erbr.&.tu@r lqdr!-r.

T.aini Act No. 29 ot 2013
t5 theNationaltmploymcntAuthontyNo 3oi2016

Pursu6nt to Article ll80)(b) and Standrn8 Order tZ7t3l. rhe Clerk of the Nationat
Assembly invites members of the Public to submit any represcntations rhey rnay
have on the Stature Law IMis.ellineous AmendmEnts) [No.2), Bi , zor8.
The represeotations may be foiwarde.J to the ClErk of rhe tt atton6t Asse mbty,
P.O. Eox 41442-OOlOO, Nairobi; hand-delivered to the OfricE ot rhe Cterk.
Main Pa.liament Buildirgs, Nanobii o..maited to cterk@partiament.Bo.kei
to be ,eceivcd on or before Mon.lay, l4,i May, zola at 5:OO pm. The Eitt nray
be fouod on the Pa,liameni lvebsite at http:/wwv. partaament.8o ke.6i http
/www.kenyalaw.ors.
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IIEPUBI-IC OF KENYA l,

MINISTRY OF INDUSTRY, TRADE AND COOPERATIVES
C)fficc of the (labinct Sccretan,

'l'clephone: 020 -27 31 531. -9
l;ax 020-2731511
l.imai[: cs.moied@grnail.corrr
When replying please quote

ll'el; MITC/SDC/3/16

Social Sccurttv FIorrse, IJlock A
Bishops [to,rd. (iapitol I till
P.O. Box .10547 001100
NAIROBI

Datc I l'r' Mr1,. 20 I 8

Mr. Michael Sialai. EBS
Cllelk of the National assembly.

l)arliament Building,
I' O Box 41842-00100,

NAIROBI

IN'I'HE MATTER OF CONSIDERA'IION I}Y THE NA'TIONAL ASSIINIBLY OF'I'I{E
STATUTE OF LAlv (MISCELENEOUS AMIINDMENTS) (No.2) tlILL,2tu8

(NATIONAL ASSBMBLY BILL NO. 13 of 2018)

ltelcrence is rnade to an adveltisenient by Parliamenl in the l)aily Nation of 7'l' \,[ay 2018

inviting the public for sublnission of mernoranda on the above subject.
lleing tlie Ministry responsible fot Oo-operative groq/th and devclopnrent, we hclebl make our'

submissiolrs as r!'gard to the proposcd arneudmcnt to tl.rc Co-opcrative Societ.ies Act (Cap. 490)

and the Sacco Societies Act No. l4 of2008.

l. '[HIl Co-OPERATTVE SOCII,TTES ACT (CAp..t90)
't he Act relates to the constitutioli, registlation and rcgulation of Co-opclative socicties and fol'
purposes incidentals therelo.

l)roJroscd amendmcnts

'l hc ploposed amendments crcatc a class of srrcial inrpact rnembcrs o[ lhc co-opcrative societics
subject to approval of the Cabinct sccretary. 'l-hese r.nembers ate cxctnpled honr paynient to the

socictv in respect of their membcrship. 'fhis ciass olnerv nrenrbers shall only vote on lesolutions
in lelation to special fund, investnrent coulr.nittec and spccial lund truslec. OtlLer rnembers of the

socicty shall l)ot be entitled to vote oll matters reserved ftrl the spccial intpact nrembels.



Submission

We object to the cleation of the Social impact membcls due to tl.re lollowing

l. Tlre creation of a special class ol'membelships ncgatcs tlle philosophy, principles and

values of co-operatives on segrcgatiou bascd orr class, gcndcr', creed, religion and color:

2. IJxernpting some members from payrrcnt of membership fee is against thc co-operat.ivc

principle nurnbcr 3 on econornic menrber participation rvhich requires all membcrs ro

contribute equitably lo ecouonric activities of the co-operative;

3. The approval of the resolution establisliing Special hnpact Mernbers by the Cabinct

Secretary dcnies any aggricvcd party right to appcal. 'fhe approval by Cabinet Secrctary

is also ir.rconsistent with Section 3 of the Co-operativc Societies Act which states illter

alia "'l-he Comrnissionel shall bc responsiblc iol the growth and development oi'co-
operalive societies by ploviding such sen,ices as rnay be required by co-opcrativc'

societies lbr their olganization, registration. opcration. zrdvanccrrent, dissolurion and firl
adr.r.rinistration of the provisions of this Act"; and

4. Denying a section of urcmbers l'r'om particil;ation in tlccision making of any Co-opelaLiuc

business is contrary to co-opcrativc principles ancl values. Co-operatives by nattrrc arc

association o1'pclsous and not capital. Co-opelativc plinciple nuurber 2 on democratic

rnernber conlrol stipulatcs that co-operatives aLc dcnrocratic organization controllcd by

their membcls who actively partioipate in sctting their policies and nraking decisions. Co-

operatives mernbers har.'e cqual volcs olr all mattcrs peltaining to co-opcrative business.

This is also in conlravcntion of Co-opelativc Socictics Act 2 I on rights of mcmbers.

2. SACCO SOCIEI'IDS AC'l'NO. 14. Ol'2008
This Act provides ibr licensing, rcgulation, supcrvision aucl promotion ol'Sacco societics and

establishcs the Sacco Socictics Regulatory Authority.

Proposcd amendments

The Miscellaneous Amcndnrcnts Bill ploposes to atnend thc Sacco Socicties Act, (No. i4 ol

2008) to cleate eln excnrption to the restricted investlnents that a Sacco society is pernritted tri

make.'fhe bill seeks 1o providc 1or thc esrablishnrcni ol'a Spccial Iruntl b1'Sacco socictics. tltc

cstablishmcnt of trn Investmcnt Cor.r.rrlittcc to monitor and supervisc the Specral Irund arrd the

appoinrment ol'a Special Fund Tnrstcc who shall bc rcsponsiblc lill receiving an<l investing rlt,

Special Irund.

Submission

We objeot 1o thc creation o1'thc Sper:iai liund, Invcstrncnt (lonrntittce and Special Iiuntl ttLislcc:

due to thc foilo,'ving:

,)



l . The creatior.r ol thc fund is not ncccssaiy sir.rcc a similar funtl cxist under thc Co-opcralive

Societies Act scclion 90 A"-Co-operativc Devclopment Fund"l
2. 'l'he establishrnent of an Invcstment courmittee will intloduce a parallcl govcrnancc

stl'ucture outsidc lhe existing structurc plovidcd in section 28 of Co-operative Societics

Act which stipulates that the Committee (tloard) shall bc the govcrning bodyr ol the

society;

3. The appointment ol the investmcnl cornmittce by the Social Lnpact Members is contrary

to the provisions of Scction 28 (3) which exclusively cont-crs powers to the Managemenl

(Board) to cnter into cor)tracts:

4. The Investment committee is an eirorphous and arnbigLrorrs entity since it is neither a

committee olthe governing body nor llranagerncnti

5. The prescribed qualification fol lllvestrncnt Commitlcc is i-rn-iniplementable in its current

forrn since it lequires an individual to posses a multiplicity of'bachelor degrees;

6. The establishment of the special tirncl tmstcc u,ill oreate anotlier center of opcration

oulside thc jurisdiction of the cxisting govcruing authority (SACCO board). f-urther, thc

relationship between the Special Funti Ilustee as a body corporatc and the Sacco Societl'

as a legal entity is not clearly spellecl out in the amendments. 1'hus these ameudrnents

will causc collflicts and confusion in tirc adn.rinistration ofSacco business; and

7. Restricting the sliaring of surplus flonr the Special l'rund to Special InTpact Members only

is discrimiuatory and tl.rerefore against the co-oper'ative spiril.

Conclusion

Universally. Co-oPerativcs are autonourous association of pelsons united voluntarily to meet

their oommon economic, social. an.i cultural necds and aspirations through a jointly owned and

demooratically- controlled cntelprise wlrose Iegislation trrc guided by ILO's recommcudations on

the promotion of Co-opcratives ,

Co-operatives are loundecl on the valucs ol scll'hclp, sclf responsibility and sell' sufficiency.
Sincc independencc Co-operatives havc continued tlanslbmring the lives o1' Kenyans by
etnpowering them socially and economicalJy. 'l-hc clcation of neu, structures to promote social

impact in co-operatives is superfluous and unwarranled. 't'his hitl introduces un-mitigated lisks to
the ordinary rnembers sincc any malpractice on the liurtl rvill be bornc by thc membels.'l'he bill
discourages savings mobilization by ordinaly menrbcrs sincc thcrc will be no moti.iation lilr
them to save as lhcy can access (unds contlibLnctl by Social Irrpact Menrbets

'li.re proposed ar.ttertdments thrcaten thc existcrrce ol' co-opclalives institrrtions in the Oour.rtly

and thereforc we arc opposed to the amcnclntents.



Way fonvard

TIrc Mrnrstry is ur the final stagcs tiI'rcvrewing tl.re Natronal Ooopcrative l)evelopmenr pohcv

whrch will pavc the rva1, for- a comprclrensivc review of all coopcratrvc lcgislatrons. It is our

consrdered vicw lhat at tlils stage an)/ plece meal anrcn<lurcnt o1' the co-operatrve Iaus rs

unncceY_ --,]
j
It/,'/

Adan Nlohamcd. llGI I
CAI}INIIT SECITETA IIY

4
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COUNCIL OF GOVERNORS

Westlands Delta House 2"d Floor,Waiyaki Way.

PO. BOX 40401-00100,
Nairobi.

Tel :(ozo) 24o33r4,24o33r3
+zs4 7zg 77? z9t

E - m a i I : i nfo@cog. go. ke

OUR REF: CC6/6/12 Vol. 5

Michael Siala i, EBS

The Clerk of the NationalAssembly
Pa rliame nt Buildings
NAIBOBT.

r 7th May, zorS

M' s ( Cl
)

Dear

LETTER FORWARDING THE LE6ISLATIVE MEMORANDUM ON THE STATUTE LAW
(MISCELLANEoUS AMENDMENTS) BILL, 2or8

The above sub,ect matter and our letter dated lth May, zor8 in which we req u ested
extension of time to submit our memoranda refer.

The Council of 6overnors appreciates that in realizing the objects of Devolution,
the principles of consultation and cooperation under Article 6(z) and Article r89 of
the Co nstitution are inevitable.

Based on these principles, the Council of 6overnors has reviewed the Statute Law
(Miscellaneous Amendments) Bill (National Assembly Bills No. 12 and r3) and would
like to forward for the consideration of the National Assembly the legislative
memoranda atta ched h erewith.

€6Yours

Jacqueline Mogeni
e.h ref ,E;ecutive Officer

ECT=I]VE

CLERK'S OFFICE

1B MAY 2O1S
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Additronal Recommendations

1. Formatton of an intergovernmental techni(al commtttee to review the entire
princrpal Act since tt,s a Iegrslation that was passed before the comlng in of County
Covemments.

2. lncorporatton of the recommendatrons of the Defunct Transition Authority Report
that highlight the role of County Goveriments ln development and regulatron of
SACCOs

J. Further Amendments to the Cooperattve Soclettes Aat. The Cooperattve Society A(t
r997 does not recognize Counties yet the Sacco So<ieties Act keeps referring to it

4. The Sacco Soctety (Amendment) Brll, zot8 only address a small part of the pflncipal
Act.

Page 8 of8



c._I
, c[L--

4Y
COUNCIL OF GOVERNORS S l,k-'*i-

LEGISLATIVE MEMORANDUM ON THE STATUTE LAW (MISCELLANEOUS AMENDMENTS)
(NO. 2) BrLL, 2018 - THE SACCO SOCIETTES ACT (NO. t4 OF zoo8)

To
THE NATIONALASSEMBLY

From
THE COUNCIL OF GOVERNORS

llPate



o
a!

(u(UC
!-co
<oc
L-l

!tr!8r!(Ulo--o
(/:TD
t^U\^

-!lP-roEe
0, bn
c-oJOJ(uP
E:TTJ

<oJt
t)orl .L
b 95
.14 ! r-
or-!Y
e=HEfriuui
.F* F

c-(u
On>':-;ouabo
Cs
f-o
qr h!
-q o_ a

o jg >'

@-l

i9,
\oYo
P.g(u:^
.9 o-
!E tr

ro.;oJ
9ef
^ :l .x:o

oEo
cl,,o)oc=

i;E v
cp\/1
o!i
0J 'a- tl
-EvOF\OL!

!
oE
o

c
.9
ro
a
bou
ro
c

C
(u
9.

C'(u>,o
go
TUF<
cLno0,
- t::
o+Pc)2-
o(o!!
(u bD,-
cdjli

VCTF
a,rl!!

= 
bog
C>(u(/1O

-cc>\J(U(u,a .9 -o
-cP -.:' o
robo
rri!=
Y 1-.! c
: bo;
d 9c

!JqHoJ

XD -ou vi rts
=(UQlo
=FC.,,iqr=oJ

vULCrp.-?9:.
.EEJ:
Y i!!=
t aJ r<
r! oLl:
ouo:
! ooc F

E-o 6:

.jni.n

bo
E
;o
o\F
(u
-c
-o
c./

o
!
c
o

o
E
q

o
U
o

tr
ao

col vol qJ

ol -c
^rl F

B

t0J-o>.

l,.l (, - fu
c.iQligEUb
LU^C
6Yr/1 e
iarcq.r._i:E>
-\J(Jr--oru--
0., (^ i- TJ
U >'q.,E
L!trrr
ai-.=lD
L=(J\J
oJ L! O-o)
-E-o-op .tE ao L4.9U9.3
o(4-i:
ir- -: E ii FqJi^!:V;E>J
o,rcl9P

'":rcoc(u-.!:':ofr
P.Y.l::=e7X'';i
b E,/1 :aoUPP,
7a* 3cb'-c ol r. -
3 - l.6!i€EUEo dr l+ o:=

-l-o9h'
Z o d on -6va!c^
o--=6-<-VEE:
6QYao)
OJ(uE:P
6-o!O
(J.n-.aoF
SqEppy
^-LP=trUF'- };u "i = 

U oJ.T*EUEgE-;;
=-P-'=r!-9;d,h_ol_cvYor{=orc
H = 9 6':
-c)>u=VILCL!

iioh-o!
t^.!-4*=.1o
-c>.e ClgPIP\iY
o-A9aJ

:'j ;_E i:
=O4ar:_YLr:ar-
-, lE m t^ Y_Er/r;2€F.ooJFt

00oo
l!
o

oz
F

F
IJ,J

o
o

Lrl
I
F
z

=)l
oiz
d_
o
=luJl

EI

-c

a!
c
E
a
':
c
o



@

a
c-oo 0.J

=o>iqJC\-o q,
g€

9l!
r00
C^0r 6-
a(, o-
i c.,

'; bD
u-occ'ii ,!

2.4
x9
(JO<:4'U
.qJ 69u3y
Or
(Ji

39"uc<t
l!-C
'oo
tro'tr -oO-pg=
*o
33u=i";
:.o
.Y E-_oc
v'; a:OL/)
-cf
'9 o,r IEb:q,, > :a
tLaP+'lAFb5:E!
0J 

=!qoq
&Br
ob;
YlqJ!otriLJ+
r-lcc
^, 0, q,

F>r!

,./il

.g

.!4
d,4
ot
d
.d
u{
di

_d;l
ol
cld
rll
JI
baq

5
H

s
elql

-l
trl

.el

s
.4
bn
d,TrJ
olq
.E
-l
ct
drl

EI
EI!l
tu
>t
olt
>l
dj
olU
d
dd

=l

EI

o
o
(u

_c

-c.g
E
.!p
E
o

h>
LO'O)Zo--
E'-
.! .9
=or;q
.qr i4
0J(U'u .>.9fi
^(u
UOtoo
(u\F
-cO
0., cPAnt-

br5i_ qJ

iio
ql !fry
C^.!Y
Ero
OJ .E-cP
6;q,, I'Fa
CLf(uotr
uF
bo .=
o '11

Oc
;EYub:
Ebo!>.
ctLorccl
.!i:o 

o./

9n9>-
Y-oo-(u
-c ..lJ

Uts9cfr]
o.r .r- 'i

-EOUP r.! ui
{:traJt'6_ .9 E 0.,

€ H! F

GIgB
F5^>.

3:E,qEeo;
ol<cI-eedEL7 o- or .9.r u -o .''1orE_E
E U EE
-s.gEE
o o! bo-o i, ,^ c
I 0., ii- F

EigEoJ::rE(u-oYu_()
q., b'E E
iouoJ
o oh E
r,,roic
ESEE
fu!-E'o.sE;EE }
orrcg€sh;
h!Eg
5 B,; F
.:l L u 0.,iirE,qcu
.-OJ;>
P E YE(^i-Jii39e4!olY
E Y.: e

Xe'so
d,qgH<;T EXl oi o.: E r.,, o
6.Qr^E'i_iPl>
(n=rv
^.E^'r,U-tr8
S:=5!
9l!oo

L -i: 
- 

hn

1: >1 -v

f I .^
LJ(JVIcU(u
^ H*ug 5g't v\ v\
F@orH E.i
O' .;F
lE=X
.rJ rfr (,
ro 5.q
Ol .!v
.! tia =ubO bD.!(U lv- (-o
c-c
-ctroF o-
. rbD!;C

Curfl=
b.9 'o#
E.E h-
^ 

U ;'\JJoo
.9 o Yc
!'i=oJI.9lo\t:E Q 5.;
ioP 'YI u '',in ;ib0c-o Y qJ-
C: JbO
l! '' -ce tr '- -Yc vl .Fc
c'E dP'iE X f,".u
3 n .-ppfl.E

X I 'PAs
osi;Y9
q., :{ ltl-o.='o .y .. c i!g E E:.[

:i(J oro - Y-;l o
.o.E.C@-\F ! .c-oE
I [ 9od

,L!L]i .- \,EE i[J :
E "i .i6cooorh y 

= 
oPo

Ag HH;
,L CY)>g F - cE; ii*-;

:.: cEE
\JTA\FLC
o,t' XEh
-cr-oYl+Jkoriy
e=-CvhoE l-tl .E



lssues of consideration in the sAcco societies Act 2oog include but are not limited to;

Proposed Amendment

2lnterpretatton Provrdes for def inltron and
rnterpretation

The oblects and functions of the
Authority sha ll be to-
(a) lrcense Sacco socretres to
carry out d epostt-ta ktng b usrness
rn accordance wrth thrs Act;

Inclusion of:
"County Covernments" means the County
Covernment established by Article 76(r) of
the Constitutlon.

Justification for amendment
and recommendation

County Covernments have a

critrcal role to play rn the
promotton an.l regulation of
SACCOS as provided rn the Forth
Schedule of the Constttutton
specifrcally the ones that are
hmited to an lndtvldual County
o eration
Delete the word "Minrster,,and
substitute with ,,Cabinet

Secretary"
Add the wordl "rn consultatton
wrth County Covernm ents,,
immediately after regulatrons.
Some of rhe deposlt-taktng and
non-deposit taL.tng SACCOS are rn

the;urrsdrction and control of
County Ccvernments and hence
need for therr rnclusron in
development of the re ulations.
Delete Section 5(b) "regulate and
sup ervise Saccc socteties,'

J. Applrcatton

5. Objects
functions of

and

the
Auth o r vt

The proviso 5(b) does
tnto consrderation the

not take
fact that

SACCOs

Section No. Provision of Section in the Act

l(2) For the purposes of
subsectron (1Xb), the M rnrster
may make regulatrons-
(a) specifying the non-deposrt
takrng bustness to which that
su bsectron ap pires; and
(b) prescrrbrng measures for the
con.ru ct of the specrfred
busrness-

Section 3(z) should read as follows:
3(z) For the purposes of subsectron (r)(b),
the Cabrnet Secretary may make regulations
rn consultatron wrth County Covernments-
(a) specifying the non-deposit taking
busrness to which that subsection apphes ;
and
(b) prescrrbing measures for the conduct of
the specrfied b us'ness.

The Sectron 5 should be amended to read:
The objects and functlons of the Authonty
shall be to-
(a) hcense Sacco socreties to carry out
deposit-taktng busrness rn accordance wrth
thrs Act; non-de osr- takrn

Page 4 ol I
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(c) requrre or oversee Sacco
societies' workout plan to avert
or alleviate financial difficultres;
(d) prescribe the maxtmum
number of years an external
audrtor may serve the same
Sacco society;
(e) exercise such incidental
powers as may be necessary or
reqursrte to enable it to
effectrvely carry out rts functrons
und er thrs Act.

(d) prescribe the maximum number of vears
an external auditor may serve the same
deposit-taktng Sacco society;
(e) exercrse such incidental powers as may
be necessary or requisite to enabte tt to
effectively carry out its functions under this
Act.
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Additronal Recommendations

1. Formatron of an intergovernmental te(hnical committee to review the rnttre
prin(ipal A(t since it,s a hgrslatton thet was p:ssed before the comrng in of County
6ovemments.

2, ln(orporatron of the re<ommendetions of the Defunct Transition Authortty Report
that highlrght the role of County Gov.rnments in devclopment and regul.tion of
SACCOs.

I Further Amendments to the Cooparetive Societies Act. The Coop€rative So(iety Act
r997 does not recognize Countlas yet the Sacco Socteties A(t kaeps refernng to tt

4. ihe Sa((o Society (Amendment) Btll, totg only address a small part of the princtpal
Act.
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COUNCIL OF GOVERNORS

LEGISLATIVE MEMORANDUM ON THE STATUTE LAW (MISCELLANEOUS AMENDMENTS)
(NO. 2) BILL, 2018. THE MICRO AND SMALL ENTERPRISES ACT ZOTZ (ruO.SS Or ZOrZ)

To
THE NATIONALASSEMBLY

From
THE COUNCIL OF GOVERNORS

llPaee



MEMOBANOUM ON THE MLCBoANDSMALL E.I IEBPBISESACT zorz (N.o.5s oE 2o12)

The Councrl of Covernors,

ln recognition of Arttcle r(4) of the constrtutron of Kenya, that soverelgn power of the people rs exercised at the national level
and the county level;

ln further recognition of Artrcle 6 (u ) that governments at the natronal and county Ievels are distinct; and

Aware of the need for coordtnatlon and consultation between the Natronal covernment and county covernments to ensure thatlegrslatton responds to the key Issues facrng devolution, and further reflects the sprrrt and oblects of devolutron.

The Counctl hereby notes as follows on the The Mrcro and Small Enterpnses Act 2012 (No. 55 of zorz) (the Brll):

A. General (ommentst
The obJect of thrs Bill is amend the Micro and small Enterprrses Act 2012 (No. 55 of zorz) in a vrew to amend the MSE Act to create
a conducive environment for tnvestors.

considerations in reviewing the statute Law (Miscellaneous Amendments) (No. z) Bill, zor8-The Micro and small Enterprises
A(t zor2 (No. 55 of zotu )

The Councrl of Covernors considered the followrng:

l constltutlonal threshold (Envrsaged under the Fourth schedule of the constltution on Trade development and regulation
rnclu d rng fa rr tra ding practices.

2l)'
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The Council

include and

included in t

The Council is in agreement with the proposed amendments in the Statute Law
The Micro and Small Enterprises Act 2ot2 (No. 55 of zorz),

(Miscellaneous Amendments) (No. 2) Bill, 2oi8-

The council proposes further amendments to the Micro and Small Enterprises Act 2012 (No. 55 of:or:) as follows;

Section No. Provision of Section in the Act

proposes that there is need to review the Principal Act (The Micro and Small Enterprises Act 2oi2 (No. 55 of 2012) to
expand the functions of county covernments in the development and regulation of the sector aside from the ones
he proposed amendments.

3r. Functions of the
Authority

The Functions of the Authority
shall be to -

46. Authority to
advise on zoning,
etc, of land.

46. The Authority shall advise and
Iiaise with the relevant authorities
for the earmarking and zoning
out of land for the development
of micro and small enterprises.

Proposed Amendment Justification for amendment and
recommendation

The Functions of the
Authority in consu ltation
with County Covernments
shall be to...

e Principal Act is amended by
inserting "in consultation with County
Covernments" immediately after the
word Authority.
County Governments are key not only in
the implementation but also in the
achievement of the stipulated functions

Th

of the Authorit
The Authority shall advise
and liaise with the relevant
N ationa I Covernment
Ministries, Agencies, County
Covernments and authorities
for the earmarking and
zoning out of land for the
development of micro and
small enterprises.

The Principal Act is amended by
inserting " Nationa I Covernment
Ministries, Agencies, County
Covernments and" immediately after
the word relevant.
Article 6l(3) of the Constitutions
mandates County Covernments to hold
community land on behalf of
Communities. This theiefore means that
in the event of earmarkin and zonin

4l
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(c) access of loans granted under
section 53 (z) by micro and small
enterpnses;
(d) prescribing the form of
accounts to be used by
associations or umbrella
orga nizatron;
(e) securrng the submissron to the
Regrstrar of penodrcal retu rns
relating to the constttutton, rules,
membership and management of
assocrattons or umbrella
organrzatton;
(f) Prescrrbing penaltres for the
breach of any such regulations.

(b) access of loans granted
under section 5l (2) by mrcro
and small enterprises;
(c) prescribing the form of
accounts to be used by
assocrations or umbrella
organization;
(d) securrng the submrssron
to the Regtstrar of periodrcal
returns relating to the
constitution, rules,
membership and
management of assocratrons
or umbrella organlzatton;
(e) Prescrrbing penalties for
the breach of any such
re ulations.

doing busrness hence affecting the Ease
of Doing Business in the Country due to
multiphcity of taxes and levies.
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As the acto's in this sector, charlenges being experienced on the ground can only be solved
through poiicy direction and not piecemeal amenchnents that do not take into considerations
the ernerging issues and innovations.

The lnternational Co-operative Alliance (lcA) defines a co-operative as .,An autonornous
association ofpersons united voluntarily to lneet their comrnon econorrric, social, and cultural
needs and aspirations through a jointly owned and dernocratically-contr.olled enterprise,'.

The co-operative identity includes the principles and values. As part ofthe international co-
operative movement, all co-operatives in Kenya conduct theil business in accor{arrce rvith
internationaily shared co-operative principles and valtres.

Menrbership to a co-operative is open to all persons who wish to benefir fi.orrr co-operative
rnernbership and are willing to accept the corresponding responsibilities withogt gender., racial,
social, religious or political d iscriurination. Menrbers have an equal voice comuronly r.eferrecl
to as "One rrember one vote".

The supretne authority ofa co-operative society is vested in general rnernbers who elect lheir
Board members, the proposed amendrnents seeks to usurp the powers ofthe Board clLrlll,elected
by the board.

Pronosed chan ses the Co-on erative Societies Act. CAP 490.

s.2 Ir.rsert tlre following nerv definition on proper alphabetical sequence-,,social irnpact
rnember" means a member belonging to a class established under section I 7(2);

Tlrc definirion of rhe social intpoct does notft itr the contexl of co-operarive societies as
leJined by llre Inlernotional Co-operative Allirtnce, the principles, tnl values as ypell as
llrc fLO recontntendation 193, of which we subscrihe lo fls a country.

s.17 Itenurnber the existing provision as subsection

(l). Insert the following new subsections inrlnediately atler subsection ( I )-

(2) The annual general rneeti.g of a co-ope.ative society may resolve by ordinary rcsolution
to create a class of social impact merrber.s of the c-oper.ative socicty.

Tltis is oguinsl then Intenruliottol Co-operulive Principles of Volutltuty ond ope n
nrcntbarship ttul dentocralic men ter conlrol.

(3) The social itnpact meutbers under Subsection (2) slrall be exernpted frotn payment to the
society in respect of membership ofthe sociery.

The Inlernalional Co-opernlive pt.inciJtle nuntber lhree stote, thet.e hos to be econontic
ntenrber l'trliciltaliott, lhe quolncnfion of nrcnbership is t,ell statcl in sl7 the Co-
operalive Societies Act, CAP 490.

(4) A resolution ofthe annLral gerrcral nteeting ol'a co-olterarive society ulrder subsection (2)
shall be subject to the approval of the Cabinet Secrcrarl,.

)



A resolution of tlrc annual genercl meeting is final nntl any approval can only be by the

Commissioner of Co-operalives. Tlrc cabinet Secretary can only handle appeds on an1

mattets ,flt the Commissioner connol resolve.

s.I9 Renumber the existing provision as subsection

( I ). Insert The following new subsections inrtnediately after subsection ( 1 )-

(2) Notwithstanding Subsection (1), Social impact mernbers shall only vote on resolutions

relating to the special fund, the investrnent committee, the special fund trttstee and the nlatlers

incidental thereto.

This is an ittegal board in Co-operalive, whst !1nv2 a board xtilhin a Board ond for whot

(Jse? The Co-operatives socielies flrc compelenl enough lo hnndle Financial business of

any nature.

This is ttot covered anywhere witltitt the substanlive co-operalive slruclure'

(3) The mernbers ofthe society, othcr than social impact mernbers shall not be entitled to

vote on matters reserved fol the social impact tnembers

Yf/lnse society is this? This rtoes notfit anywlrcre within the co-operulive sttucture, Tlte

Co-operulive principles are very clear, there should be no class or any fornt of
discrimination on any member of a co-operdive society.

s.2l(a) lnsert the expression "subject to section l9(2) anrl l9(3) or this Act," at the beginning

of the paragraph.

It does not suflice

2. The Sacco Societies Act . fNo. 14 of 2008)

The Statute Law (Miscellanco us Amcndmcnts) fNo.2) Bi1t.2018

s.2 Inse( the following new definitions in proper alphabetical sequence-

"Advisory Board" the Advisoly Board constituted under section alB$)(c),

Not necessary, the advisory Board nrcmbers can only be duly elected as per the spell out

q ualifications within tlrc Acl

"etigible person" means a tnembcr of'the Sacco

Society in which the relevant Special Furrd has been establislred rvho satisfies [he criteria set

out in this Act, the regulations and the by-laws o[the Sacco Society;

"Investment Comrnittee" nteans a colnmitlec establishcd under section 4TlS;

"social itnpact uetnber" has the mcaning assigned to it in the Co-operative Societies Act;

Soci(impact nlembers not definctl,I.he Co-operalives dre social itt llfittu'e and ca,'r)j lhe

role purported ltere, whal ncw role i.s expactctl to s uflice tltis definilion'

l



"Special Fund" means a fund established under section 4 7 A;

"Special Fund lnvestment Policy" rneans the policy forrnulated by the lnvestprent Coprrnittee
to govern investments frorn the Special Fund; and

"Special Fund rrustee" rreans the trustee ofthe special Fund constituted under section 47C.

s.38(l) Inserl the lollorving expression at the beginning ofthe subsection-

"Subject to Part IV A of the Acr,,,

New. Insert the following parts immediately after section 47-

PART IV A.TI{D SPECIAL FUND

4 7 A. (l) A Sacco society may establish a fund to be known as the Special Fund .

(2) There shall be paid into the Speciat Fund rnonies received from the social irnpact
merrbers.

Whal's the source offrurds, arc v)e exposing the SACCOS to ntonqt Launtlering? Sl5 CAp
490 has lintitatiott of slnreholding by nrcntbers, horv tvitt this appty?

(3) The Investment collrlittee shall deterrnine the anrount ofcontribution into the Special
Fund by social irnpact rrembers.

(4)The Special Fund shall be applied towards-

( a) providing staft-up and early stage financing to an eligible person with respect to viable
innovations as assessed by the Investment Cornmittee;

'I'he Iloard nnkes policies tlnt govent operaliotts of the Co-operative societies

(b) the retnuneration of the Special Fund Trustee and tlte rnetnbers ofthe lnvestment
Cornntittee; and

(c) taxes, costs and other charges which rnay accrue as a result of operation of the Special
Fund.

l,lthy expose Co-operatives who are already heavil)t toxed?

(5)Any investtnents fronl the Special Fund shaltbe in accordarrce with the Special Irund
Investment Policy.

(6)A docuurent involving a function under subsectiorr (4) shall be validly executed rfsigned
by the Special Fund. Trustee, and a rnerrber ofthe lnvestlnent Comntitlee rvho is authorized
by the Investrnent Cornntittee, and any further requirenrcnt stipLtlated in the 91,-tn1y5 6f166
Sacco society.

This is Usurping lhe powers of tha Boord of the Co-oparotivc Socie\t

(7) All income [r'orn the Speoial Fund shall bc distribLrted by thc Special FLrrrcl rnrsrec as
approved by thc Investl]]etlt Contrnittee antong the social irnpact merr.rbcrs pro rata their
contribution to thc Special Fund.

Whose plttflrnr x'ill lhe.y be usirrg to nruke ittconrclntn busirtcss?

7'his is ugainst tlra Co-o?crative l)ritrciplas, is tliscrintinutit'e. licortontic b<:nclits urc slrurctl
h-y ull N'ho parliciptle in o co-opcr live setup.
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What are xte cxposing Co-operalives to?

(8) The Sacco society shall have a lirst charge over .things or afticles produced with the aid of
money lent to an eligible person from the Special Fund.

(9) The Sacco society shall have a first charge over the share or interest in the capital and on
the deposits ofan eligible person, and upon any dividend, bonus or accumulated Funds payabl€
to an eligible person in respect ofany debt due from such person to the Sacco society, and the
Sacco society may set off any sut'n credited or payable to such eligible per.sot.t towards tlte
payment of any such debt.

(10) A Sacco society that establishes a Special Fund shall make such provisions unrier its by-
Iaws for the better carrying out of this section.

LYhy impose foreign ideologies to the SACCO where nrcmbers have not cottsidered il Jit to
do so.

PART IVB -THE II{VESTMENT COMMITTEIT

478. (l) A Sacco society with a Special iund shall establish an Investment Corrrnirtee.

Non n*ntbers connot govern a SACCO, lhe slruclure is very cletr, lhere is enouglr
prudenlial guidelines to nnnage such futrds withoul entertaining foreigners.

(2) The Invcstrnent Committee shallcornprise of four rnernbers appointed by the social impact
mernbers.

(3) A person is qualified for appointrncnt to the lnvestlnent Committee ifthat person-

( a) Holds a degree in econourics from a university recognized in Kenya;

(b) Holds a degree in tinance frorn a university recognized in Kenya;

(c) Holds a degree in law frorr a university recognized in Kenya; or

(d) Holds a degree in the field ofoperation in which the Sacco sociefy predorninantly operates
from a university recognized in Kenya.

(4) The nrembers of the Investurent Corrmittee shall havc at least six years professional

experience in their above respective fields.

(5) The mernbers of the Investment Conlnittee shall not be mernbers of the relevant Sacco

society.

Mentberslrip of the SACCOs is verl clear. Sl7 oJ CAP 490 gives the qutliJication oJ'

members.

(6) The functions ofthe Investrnent Clonlnittee shall include-

(a) consideling and approving applications f:y eligiblc pcrsons

for firrancing from the Special Fund;

(b) fonnulating the Special Fund Investrnent Policy;

(c) appointing such nurnber of nrembcrs to the Advisory l]oard

5



as it deelns necessary to provide rerevant tecrrnicar input, incruding: project management, regal
and general advisory services to the eligible person irr relation to a project financed with funds
from the Special Fund;

(d) to determine the terms of reimbursernent ofall reaso,able costs incurred by the Advisory
Board; and

(e) to deterrnine the provisions to be made for capitar and recurrent expenditure for the
operation of the Special Fund.

47C. The Special Fund Investment

Policy shall stipulate inveshnent criteria to be applied by the investnrent committee including-

(a) the rninimum and maxirnum investrnent amounts ln any single eligible person;

(b) the investrnent rules and the investnlent process including rninimurn commitlrent and
investment periods and procedures for draw down;

(c) exposure lirnits to individual eligible person;

(d) the preferred mode of divestiture from the eligible person;

(e) disclose a clear strategy lor the diversification of investments in the eligibte person; and

(f) criteria for determining whether an investment shall be by way of debt or equity

PART IVC-]'I.IE SPECIAL FUND TRUSTEE.

47D. (l) A Sacco society rvith a Special Fund shall have a Special Fund Trustee.

(2)A Special Fund rrustee shall be appointed by the social irnpact members on such terms the
social irnpact mernbers shall deern rlecessary.

(3)A Special FLrnd TrLrstee shall-

Corporale membersltip does not exist irt a Co-operotive society unless irt a case of UNION.

(a) be a body corporate having a paid-up capital ofnot less than five rnillion Kenya Shillings;

(b) be ernpowered by its mernorarrdum and afticles of association to undertake trustsi

(c) not be a rnember of the relevant Sacco society; and

(d) have a dernonstrable track record ol at least three ycars as a trustee or in the alternative,
one or nrore ol its directors or patlners shall have a derlonstrable track record in the
lnanagelnent of a trust for a period of at least three years.

(4)The functions ofthe Special lrund'lrustee shall include-

a) taking iuto custody the special lLrrrd, any incornc accruiug to it and any security furnishecl
pursuant to any investment made fi'orn the Special FLrncl and holding such funds, incorne or
security lor thc benefit ofsocial itnpact rnembers,

(b) managing, controlling and administering the Spccial Irurrd in such rtranner and fbr suclr
purpose as bcst pronlotes the ob.jects for which the Special FLrnd is established;

6



(c) investing any monies of the special Fund not irnmediately required for the p,rposes for
which the Speciai Fund is established;

(d) keeping proper books and records ofaccount with respect to income, expenditure, liabilities

and assets of the Special Fund;

(e) collecting and rnaintaining the income ofsocial irnpact rrrenrbers including maintenance o1-

irrd ividual mernbership records;

(l) providing mernbers with their individual financial records; and

(g) such other functions as may be allocated to it by the by-larvs ofthe Sacco society

KUSCCO POSITION

l. There's no mischief that is being addressed by the said amendments.
2. There were no stakeholder engagements and ,,;uch graye amendments should not be

allowed.
3. The antendntents are nol in the best interest of the SACCOs and should not be allowed

to proceed.

4, Tlte Co-opernlives Socielies sh'uctura is substntllive in noturu and cannot be anentled
t lro ug lt mi sce llaneo us o me ndme nts,

5. The proposed National Co-operative developnrcnt policy does not provide for the social
Intpact ntentbers.

6. The defnition of the Social Intpacl Members is nat il1 tandem with the co-operative
Identity and is in conflict ryilh the Internolional Co-operative Principles.

7. The state Departtnent ofco-operalives (lid nol engage the stakeholders on the inten on
to review the Act and the benefts derived fi'onr introduction of the nev concept of
menfiership all together.

8. There's a danger ofexposing the co-operative Moyenpnt to other players vho do not
originally share in the ICA principles, vision, ntission and values ofthe Co-operatives.

9. The Antendments should be recalled in entirety and let the State Department oICo-
operatives engage the Stakeholders proactively on anlt changes in the Co-operative
Societies Ad.

Thanks for finding time to read our lengthy mcrrorandul-r'l

With walrn Co-operative Re s

Georgc Ototo, MBS, ICUDD

Managins Director

l. 'fhe Attorney General,
Sheria lJouse,

llararn bee Avenue
NAIROI}I
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2. Cabinet Secretary,
Ministry of Industry, Trade and Co-operatives
NSSF Building,
NAIROBI.

3. Principal Secretary,
Ministry of Industry, Trade and Co-operatives
NSSF Building,
NAIROBI.

4 Comm issioner for Co-operatives Development,
Ministry of Industry, Trade and Co-operatives
NSSF Building,
N OBI.

5, Executive Director,
Co-operative Alliance of Kenya,
NAIROBI.

6. Managing Director,
Co-operative Bank of Kenya,
NAIROBI.

7. Group Chief Executive OfIicer,
CIC Insurance Croup Limited,
P.O Box 59485-00200,
NAIROBI.

8. Chief Executive Officer,
National Co-operative Housing Union (NACHLT)
Sukamba Court,
Suite 5, Ngong Rd,
NAI OBI.
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,nAK CO-{lPERATIVE

ALLIAI{GE or

KEI{YA !.IMITED

14tr'May 20lB

MEMORANDUM ON THE PROPOSED S'rAT{J]'E I.,AW
(MISCELLANEOUS AMENDMENTS) BILI_r 20r8 (NATIONAL

ASS'rl,n BL,Y BILL NO. rz OF 2018) THB CO-OPERATTVE SOCIETTES
ACT, CAP 490 & THE SACCO SOCIETIES ACT

The Ciei-li of tlre National .dssembly
Parlinment Buildings
P.O, Box 41842-A0100
]VAIROI]I. t)\ c--
Cc.

The Attorney (leneral
Sherirr House
P.O. Box 40112 -00I00
NAIBAEt

I'h e Cirairperson
Trnde, Industrl, and Co-operativcs Committec
iVational Assembly of Kenya
P.O. Box 41842-00100
NAIROBI.

U 1tt

)

;\ A (

About thc Co-operalive Alliance of Kenya

Cu-,:-'p.'erati're ,q.iliance crf l(errya (ilAK) is an urnbrella Aper Co_operative
()rgar:isation ibrnied by the co-opclative Movcrneni in Kenyr. Its solc purpcse
is to .epresent rhe interests o1' co-operarive societies t'oih lccall). ancl
intematir.lnalll,. .l'his nranciate inte,r alia extenils to proviciing g1r:ner.ai cc.,nsultalcy-
ar:rl acivocacY serrriccs to the co-oper'ative urovcnrent. Jn ext.)cr-rtips_ its rluties anc
role-r, (lAI( dlarvs it.s nrandate {iom the cro-opcrative sccictics Act cAI) .190

rir-rder uhich it (cAK) is lornrcii ancl rcgistei'etl. (.l,rr. k-, r,hicir llsc is urr allliiate

NA'I'I
E:'

; i i.i,,,l','llij I
i

lii,li\iii J Ii I) i, , ), r.r'.i , ,, ,.,,, ,. I



of thc International Co-operatrve Allrance (lCA) operates r,vrthrn Internatronal

Co-operatrve Princrples as are constituted and periodically revrsccl from trme to

trrne by the ICA.

The Co-operatlve lllovement has grown ovcr time stnce the turn ol'thc century.

There are over 22,000 registered Co-operattves societies, rvtth an estinrated

membershrp of l5 million people, The Co-operative sector is actrve ln many

sectors of the econornic rncluding but not limited to lrinanctal, agricultural
productron, manufacturing, insurance and tt'ansport The Co-operattve financtal
sector has mobilized over KES 640 billion as at the close of the ycar 2016 wrth

an asset base of KIIS 780 brllion An estrmated 500,000 persons ale directly
employed in the sector wtth some other' 1,500,000 pet'sons derrvrng tlieit'

Iivelrl-rood frotn Co-opet attve related actlvrties.

Partrcipation rn the pt'ocess of developrng Iegal frameworks regulatrng the Co-

operatrve Sector rs oue of out' core advocacy roles that we play ln this respect,

wc are concemed wrth ameudments to thc Co-operative Societies Act and tl-re

Sacco Societies Act ptoposed by the Statute I-aw (Miscellaueous Amendments)

Brll, 2018 (Natronal Asscmbly Bill No. 12 of 2018) (the SI.MA brll) Wc

therelore present ollr vrews by way of wnttcn memoLatlda as follows

The CAK has today the 14,r, day of May 20 I 8, held a natronal co-opcrattve leadet's

fonrm with countrywrcie represcutatiol of the co-operatlve move ment and made

the fotlora,ing resoluttons ir-r regard to thc proposed anrendments

A, PROPOSED AMBNDMBNTS
SOCIETIES ACT

TO THB CO-OPI'RATIVE

l. Section 2. Itrsertion of a Nerv Dcfinition In Scction 2 In lts Propcr

Sequence "Social Itnpact Membcr"

The SI-MA brll sccks to an.rcnd Scction 2 of the Co-opcrattve SoctctLcs Act (the

CSn) by introducrrrg a ncrv dcfinrtron by virtue of seekrng to amcucl Section i7

o1'thc CSA As wc will den'ronstrate belotv cotlcetning ploposecl at.l]ctldtnent to

ScctrOn 17, therc ls absolutcly llo reason [o clltertatn thrs ploposctl atletldtlrent

2. Scction 17. Crcation of'a New Class of Membcrs

Scctror.r 17 rs proposccl to bc antenclcd bl,ntal<rng the cxlstlllg pro\/lsloll to bc sub-

scctton (l) ancl rntrocluce othcr-i subscctrOns, rvhrch havc thc lollo$'trlg elfect.

)



By way of an orclinary resolutiol-t approved by the cabirlet Secretary, members

can resolve to cl.eate a class of members rcferred to as "social Impact Mernbels".

These members shall not be subject to the primary and nonnal requirement

demanding that each member. has to subscribe and purchase a given minimum

number of shares in a Co-operative sociefy the member wishes to be admitted

into membership.

3. Section 19. Voting Rights

The consequence right fol each meurber to have one vote irrespective of number

ofshares held in the society expressed in Section 19 has, by virtue ofthe proposed

amendment to Section 17, been qualified by a proposed amendment to Section

19.

Proposed amendment to Section 19 seeks to make the existing provision to be a

sub-section and thereafter insert other 2 more sub-sections, which will have the

following effect;

The so called,,social Impact Mcmbers" shall, to the exclusion of other members

of the society, only vote on resolutions relating to the Special Fund' the

Investment committee, the Special Fund Trustee and matters incidental thereto'

This sirnply means that this special class of members only vote in matters

conceming them ancl to the exclusion of the rest of the membcrs'

4. Section 21. Other Rights of Mernbers

Section 2i is proposed to be amcndccl by inserting the expression "subjcct to

19(2) and tO(:;" at the beginning of the paragraph' The light to attend and

participate in decisions taken in a general meeting of the society and to vote; to

te elected into organs of the socieq/; use and enjoyrnent of the facilities and

sewices of the society;to legitirrate information relating to the society, at'e sought

to be subject to the rights sought to be granted to the so called "Social Impact

Members"

5. Our Vicws on thc Above Proposed Amendnrents

In accordance wirl-r General Conlelcnce of the ILO Recommcndation 193 
'

l.MerrrberStatesslrou[c{adoptsl-lcciliclegislationandr.egulationsotr
cooperatives, r,vhichare guiclcrl Lry the cooperative valttes and principles set

out in Paragraph -i. ancl rcvisc st"tch legislation and tcgr-rlatiotls u'hen

appropriate.
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2. Governments should consult cooperative organizations. as u,ell as the
ernployers' and workers' organizations concerned, in the forurr"Llation and
revision of legislation, policies and regulations applicable to coopelatives. l

Iu this regard rve do express our views on the above amendments as tbllou,s,

(i) Equality of Membership-once a person is admitted into membership

of a co-operative society, he ranks equal with other members in respect

to fundamental issues such as: the minirnurn nurnber of shares he

subscribes to and pays for; one vote irrespective of shares held and

interest in the society; attending and participation in general meetings

where he votes on resolutions taken; to be elected into leadership

position; enjoy the use of all facilities and selices of the society; and

access to all legitimate information relating to the society. A ll these

rights that are enjoyed by the member may further be regulated by the

by-laws of the society.

This proposed amendtnent, in our view, completes distorls this

arrangement which has since time immemorial been based on the co-

operative principles. If this arnendment were to be allowed, the co-

operative spirit, which does not thrive in a discriminative environmeut,

will eventually die. We urge you to reject these amendments.

(ii) Thc co-operative policy and the co-operative p rin ci ples-The position

and rights of a membel'of a co-operative society are not ouly defined in

the CSA, but do spring from the existing co-operative policy which in

turn is heavily hinged on iitc internationaily recognised co-opeiative

principles of:

a) Voluntary and open rnembership;

b) Democratic member contro l;

c) Ilconomic participation by n.rembers;

d) Autonomy and independence;

e) Education, trainirrg and infolntation;

Q Co-operation amor.tg co-opcratives; and

g) Concem for community in gcneral

as arc provided in Section 4 ot'thc CSA.

) ILO R l9l - Promotion o{ Co-opcratives Rccornnrcndation.2002 (No. I9l) 90'r'Il,C Scssion. Ccneva

4



a

The International Co-operative Alliance (lCA) defines a co-operative

society as an autonomous association of persons united voluntarily to

meet their common economic, socia[, and cultural needs and aspirations

through a jointly-owned and democratically-contro lled enterprise. The

co-operative business model therefore is not a local innovation so much

so that one can legislate on one of its hrnclamental issue such as this

without taking into account the foundation upon which the co-operative

sector is built. The co-operati,re principles are the foundation which

stands the big risk of erosion if the proposed amendments were to pass

in their current fonn. The issue of membership is core and runs across

the board to.touch every sphere of a co-operative society.

If this amendment were to pass in its current folm, it will mean that

members of the same co-operative society wi,l be discrirninated against

each other based oti their contribution to the society. Their exercise of
dernocracy as a tool of control of the co-operativc society will be

affected because theil right to vote is cultailed in matters to do with

Special Fund, the Investment Cornmittee, the Special Fund Trustee and

matters incidental thereto.

(iii) Economic participation by a member-Members fonn and .ioin co-

operatives to plimarily meet their social and econotnic need. The

proposed amendment does not explain how the society and its members

are likely to benefit from this new class oi'members. The co-opelative

principle of economic participation by tnetubets presupposes that

members contributc economically to the wellbeing of the co-operative

society on the expectation that they in tum benefit from the proceeds or

surplus accruing. It is apparerrt that though the intent olthis amendment

is to affect the co-operative principles of economic participation by a

member, democratic member contlol, and that of autonomy and

independence, justification for such step has not been provided.

(iv) The Special Fund, the Investment Committee, the Special Fund

Trustee

The SI-MA bill rnakes mention of the iibove terminologies as those

which can be votctl by the social itnpact members to the exclusion of
other rnetnbers. llowcver thcse terminologics have not bcen delincd nor

havc they been cxplained in thc proposccl arnendment of this CSA is

conccrned. 'fhc r-rse ol tertns oonveying a supposcd mcaning o1'this

5



t

proportion cannot just be thrown in there without sitting them well in
the statute sought to be amended. The usage of these terms should

therefore be rejected for lacking a place in the CSA.

B, PROPOSED AMENDMENTS TO THE SACCO SOCIBTIES ACT
l. Section 2. Insertion of New Definitions in Section 2 in Proper

alpha betical Sequence

The SLMA bill introduces new terms to the Sacco Societies Act (SSA) such as

the "Advisory Board", "eligible person", "investment committee", "social impact

member", "special fund", "special fund investment policy" and, "special fund

trustee". Having dealt with the "social impact rnember" under CSA, the rest of
the definitions introduced in the SSA are by virtue of seeking to amend section

47 of the SSA. As it will ernerge below, the proposed amenclments make a

mockery of the SSA and tl.re creation of the Sacco Societies Regulatory Authority
as a regulator of deposit-taking Saccos.

2. Section 47A. Special Fund

Ihe SLMA bill proposes to amend the SSA by introducing a new sectiot.t

irnrnediately after section 47 . The gist of this section is the establishment of the

special fund whose sole soul'ce are monies received h'orn social impact mcubers.

The investment committee determines the amounts to be contributed by social

impact mernbers. The purpose of this fund is to extcud credit to eligiblc persons

to invest in start-ups and early stage financing of their ventures, and for

remunerating thc spccial fund ti'ustee. Investm€nts arcund this f":nd shall be

guidcd by a specral fund investment policy.

Income accruing liom the investment of the special fund shall be shared by thc

special fund trustee among the social impact members pro rata each meurbcr's

contribution to the furrd.

The Sacco society shall have a first charge on products producccl by the eligible

pcrson who lras bcen advanced credit ii'om the spccial fund.

'l-he Sacco socicty shall cqually havc a Ilst chargc over thc sl-rares and cleposits

held by an cligiblc person, interest, dividend, bonus ot'accunrulatcd funds payable

to an eligiblc persou it-t rcspect of arry clebt dr-re li'ont the cligiblc pet'son to Lhc

Sacco society.
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Provisions shall be made in the bylaws for bettcr bringing into cffect the special

fund

3. Section 47B. The Investment Committee

Section 47B provides.that a sacco Society with a spccial fund shall establish an

investments committee cornprising four menrbers appointed by the social impact

members. such members shall not be menrbers of the relevant sacco society.

The functions of the investment committee shalt be to inter alia oonsider and

approve applications by thc eligible persons for financing, formulate the special

fund investment policy, appoint merrbers to the advisorl boald'

4. Section 47C. The Special Fund In vestment PolicY

This proposed amenclnent shall create the special fund investment policy to inter

alia guide in matters such as the minitnum and maximum investments amounts

an eligible person may be cligible; rninimum cr..rmmitment and investment periods

ancl pr.ocedures for draw clown; exposure lirnits to individual eligible persou;

criteria to cletet.mine whether an investment shall be by r,vay of debt or equity

5. Section 47D. The Special Fund Trustee.

ThisproposedanrendmentdecreesthateverySaccosocietywithaspecialfllnd
shall create a special lund trustee to be appointed by the social impact metnbers'

The special fund trustee shall be a body corpolate l-raving paid up capital of not

less than five m illiorr I(enya shillings and be empowcred by its articles and

rnenorandum of'association to carry out trusts.

The special lund trustee shall not bc a rnember of a relevant Sacco'

Apad from controlling, management and adrninistering the special fund' the

special fund trustee shall execute thc function of intet' alia having custody of the

special funcl, any incorne accruing to it, a[ry sccurity furnished to it, and to hold

such for the bencfit of social irnpact tncmbers.

6. Our Views on the Proposed Amcndments

'lhe proposal to crcate the special frtnd and thc attendant orgaus anci entity in thc

Ibrru olspecial firncl trustcc witllin thc existrng structure atld Iiatllework ol'Sacco



societies do not in any way seek to further the interest of both individual members
and Sacco Societies. These proposed amendrnents, to say the least, l-rave the
puryort and intent to sneak strangers into the roorn, ,,vho not only come to
scavenge on the goodwill and institutional set-up of Sacco Societies, but also to
attack and wreck the foundation upon which Saccos ale built. The following are

some of the reasons for holding this view.

(i) Membership- as sworn above under the CSA, it is not logical to create

a class of members whose interest is to come r.uider the roof of a Sacco

society only for the purpose of furthering their own selfish interest. As
they come in, they create their own fund, manage it themselves to the

extent of forrning a corporate entity in the form of a special fund trustee,

use the institutional framework of Saccos to guarantee and secure credit

advanced to eligible persons as well as rnake recoveries and collections

in respect to monies advanced. At thc end of it all, proceeds accluing

are only shared within the ranks of social impact rnembers without
anything going to the Sacco and ever-rtually to mernbers, as is the nonnal

case when members patronise the products of theil Sacco.

This amangement of membership is discrirn inatory, rnakes no regard for
members who have toiled to build the Sacco irrstitution and is against

the spirit of co-operation and social uptifting and the same should be

discarded.

(ii) Creation of Organs and Special Fund Trustee- the ploposal to create

the special investment committee, advisory board and the special fund

trustee is akin to creating a parallel managcment framcwork in a Sacco

and allow them to operate independent ol'each other without giving

legard to interplay with the existing instinrtional regulatory fratnewot'k.

To allow the creation ofa special fund trustce as a colporate body within

a Sacco to manage thc special fund meaus that thcy,,vill be independent

from the normal operations of the Sacco to tho extent of opening and

running separatc bank accounts; keep separatc bool<s and recolds of
accouut and eventually prepare separate annual slaterncnts of account;

have their separate mectings ol exclusively votc on t'esolutions; sharc

tlie profits withirr themselves without any benetit accruing to the Sacco

or members; and to add salt to insult, employ thc goodwill ancl

institutional network of the Sacco to nlakc collectious and do recovery
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(iv)

on their behalf. To cap it, the members' saving portfolio and shales will

sewe as collateral to the social impact members ler-rding business'

As you can see, this arrangement only advances the interests of the

social irrpact members to the total exclusion of the mernbers and the

Sacco society. We urge you to disallow these proposed amendments'

Interpiiry Betwecr,' Regulatory Bodics and thc Social Impact

Members, Special Fund Trustee+he SSA itas created SASRA as a

regulatory body to license and oversee the operations of deposit+aking

saccos for the purpose of guarding against tikely occurrence of a

systemic risk in the financial co-operatives and to the economy at large'

Sorne of the tools prescribed in the Sacco Societies (Deposir laking

Sacco Business) Regulations, 2010 (the SASRA regulations) ate tl.r e

prudential guidelines in the fonn of minimum capital requiremenis

which should be adhered to at all tirnes by the market players (see Part

III on capital Adequacy) of the SASRA Regulations'

If the alrangernent proposed by arnenclments is to be sustained' how are

these 'independent creatures' going to relate with the regulator and how

clo they fit into the capital :dequacy requit'ements '

Autonomy and Independcncc vis -avis Econornic Pa rticipation-co-

operative entities are autonomous ancl independent' This means that

members own and control their institutions independent of interference

by governr-nent save oll legulatory issues Equally, members fund the

operations and growth of co-operatives through their economic

participation by way of shares and deposits and savings or delivery of

prodr"t, to the co-opelative This process of economic participation

ho*"r". gradual it may seem, cnsures control and ownership of the co-

operative socictY.

However, consideling the natut'c and composition of the ploposed

amendtnents, we are not convinced that members will be autonomous

and indepentlent nor will they rnair-rtain a firm glip on the in'stitutions

they have gladuallY bu ilt

Source of Funding-ono lllay argue that the proposed alnendtnents alc

tiniely since they comc to breach the gap ol lunding to the Sacco

societies. fhat they cotle in to act as a soul'cc o1'alternativc acccss to

9
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credit on the parl of members refened to in the proposed amendrnents
as 'an eligible person'. This cannot be anywhere near the truth.

Apart frorn traditional sources of funding of Saccos (shares, deposits,

savings, capital reserves, earnings from investments, operational
income from interest and other sources) Saccos have acccss to extemal
sources of funds like banks and capital vent,,lre cornpanies. The
traditional sources of funding are cheap and sustainable to the grow r

of Saccos. However lvhere tlie Sacco may need to supplement the

traditional source, it may approach tlte external source depending on
allo,,vable limit of bon-owing and ability to service the debt. As Sacco's
do this, their only obligation to the external lendel is to service the loan

within periods and at the rate of interests agreed. In doing so, at no tinte

are control, autonorny and independence ceded to the external lender.

On the contrary, the Sacco applies this money by lcnding it to membels

in turn earning interest to the Sacco. The intelest eamed is income to
the Sacco, which eventually is shared between the members by way of
surplus at the end of the year. A portion of the income will go to capitai

reselves thus capitalising the Sacco further for the good of the Sacco

and the members at large.

The model proposed by the proposed amendments is the complete

opposite of the above symbiotic relationship. We urge you to reject

these amendments.

(vi) Debt or Equity-among the notable feature the SI-MA bill seeks Lo

introduce is the power given to the inveshnent cornmittce to come up

with special fund investment policy, which can provide rvhethcr the

investment can be in the form of debt or cquity. Tl'ris proposal for

arrendment can greatly be abuscd so as to bind Sacco r.v ith debts or

equity, which in the end rray lead to failure. Molcover', sinoe such

investment is riot gearcd to bcnefit the society, the samc seeurs imrnolal
to us. TI-re proposed amcrrdrrent should be rcjected on account of this

feason

(vii) Increased Exposurc to lLisk-thc proposecl ar.nendrlents sccks to bincl

Sacco societics to collect and recover on behall' of social irnpact

membcrs and sharcs, deposits ancl savings helcl by a rnernber or lcgiblc
person rvill act as sccurity [irr loan or rlor.rics advancecl to thc lcgible
person. This is a big cornprorrise on tlic security ol capital oI a Sacco.
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This is because though the capital slands as security to covcr the social

impact members, thcre is no corresponding con-rpensation by way of
earnings to the sacco.

Likewise, demanding that the sacco should have a first charge over

ploducts procluced by the legible person on account of monies advanced

fi'om the spe,:ial l.uncl will be putting an unneccssary burden on saccos

without demonstrating the consequent benefit that will accrue Doing

rc.:ovet'ies is an operational cost to iire saccos and is not cle:l trn how

saccos will be leimbursed for work done and costs incurred'

C. GENERAL COMMENTS
1. Practice of statute law Iniscellaneous amendments'

a. It is an established practice within the cotnmonwealth tliat the

legislativepfocessthroughtlreStatutelawlniscellancous
amendment ot commonly known as omrribus bills is a process

applied by the govcrnment to make minor and non-controversial and

general housc-kceping amendments Who is/arc this that wants to

sneak major amendments that would have far reaching

ramifications on tht gains of over a ccntury crumbling our

hcritagc?
b. it is our considered view that these amendrnents are not lnlnor or

house-keeping by nature On the contlary, tl-rey have a potential

fundatnental uegative elfect on the co-operative sector' Who wants

to bring down Africa's strongest l5 N{illicn member-owned

movement and whY?

c. The Movenrents'National leadcrship in its Consultative forum

on this 14tr' day of May 2018 has rejected in its totality the

proposed amctrdments and accordingly adviscd that the so-

called Social lmpact menrbcrs do form their own Society and

run it as theY wish.

2. Regulators of thc Sector and the Sector Not Consultcd'

a. Oncc we bccatnc alvarc of these proposed atlendntents' wc soLlght

clarificarion fior.r.r both the Ministry and SASRA as to whcthcr (hey

were privy to thcse atnendt.nents in their capacity as thc rcgulators

of the sectol'. Why was the Co-operative tnovcment left out in thc

11



I
a

consultation process (if there were) of coming up with the
proposed amendments?

b. It shockingly occurred to us that neither of the regulators seemed

aware of the proposed amendments. If the SLMA bill is not the
handwork of any of the co-operative sector regulator,Who then is

the proponent of this bill?
c. Who wants to make a bacl<door alld illegal entry into the.ro-

operative sector by riding on the SLI,LA bill?
d. Who wants to profit and make capital out of the hard earned

savings built in the co-operative sector over a long period?

On behalf of the co-operative movement, we urge you to reject these proposed

amendments on their entirety.

Yours

0sDanie I Marube
EXECUTIVE DIRECTOR

For further inforrnation, please contact us at;
P.O. Box 27162 - 00100
Nairobi
Tel: +254 717634724; +254 202516537; +254 20251654
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