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CHAIRPERSON’S FOREWORD

On behalf of the Departmental Committee on Trade, Industry and Cooperatives in pursuant to
provisions of Standing Order 199 (6), it is my pleasant privilege and honour to present to this
House the Report of the Committee on its consideration of the The Statute Law (Miscellaneous
Amendment) (No. 2) Bill, 2018 (National Assembly Bill No. 13).

This report contains the Committee’s proceedings of the consideration of The Statute Law
(Miscellaneous Amendment) (No. 2) Bill, 2018 (National Assembly Bill No. 13) that was
published on 10" April, 2018 and read a First Time on 18" April, 2018. In processing the Bill,
the Committee invited comments from the public by placing an advert in the Daily Nation on
Monday 7" May, 2018 pursuant to Article 118 of the Constitution. Stakeholders submitted
written memoranda for consideration by the Committee. The Committee has since adopted the
stakeholders’ amendments for introduction into the Bill during the Committee Stage of the Bill.

In considering the Bill, the Committee noted that the Statute Law (Miscellanecous Amendments)
(No. 2) Bill, 2018 (National Assembly Bill No. 13) proposes to amend various Acts of
Parliament. However, the Committee on Trade, Industry and Cooperatives is in charge of
processing amendments in relation to a total of 3 laws. They are: The Cooperative Societies Act,
(Cap. 490), The Sacco Societies Act (No. 14 of 2008) and The Micro and Small Enterprises Act,
2012, (No. 55 of 2012).

The Committee appreciates the assistance provided by the Office of the Speaker and of the Clerk
of the National Assembly that enabled it to discharge its functions in considering The Statute
Law (Miscellaneous Amendments) (No. 2) Bill, 2018 (National Assembly Bill No. 13).

[ take this opportunity to thank all Members of the Committee for their input and valuable
contributions during the deliberations of the submissions by different stakeholders on the Bill.

Pursuant to provisions of Standing Order 199 (6), and on behalf of the Departmental Committee
Trade. Industry and Cooperatives, it is my pleasant privilege and honor to present to this House
the Report of the Committee on its consideration of The Statute Law (Miscellancous
Amendments) (No. 2) Bill, 2018 (National Assembly Bill No. 13).

HON. KANINI KEGA, M.P (CHAIRPERSON)
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EXECUTIVE SUMMARY

The Statute Law (Miscellaneous Amendments) (No. 2) Bill, 2018 (National Assembly Bill No.
13) propose to amend various Acts of Parliament. However, the Committee on Trade, Industry
and Cooperatives is in charge of processing amendments in relation to a total of 3 laws. They
are: The Cooperative Societies Act, The Sacco Societies Act and The Micro and Small
Enterprises Act.

The Committee placed an advert in the dailies on Monday 7" May, 2018, calling for memoranda
from the public on. The Committee received written memoranda from several stakeholders and
oral submissions from The Ministry of Industry, Trade and Cooperates. The Committee
deliberated on and considered the views of the stakeholders and some were adopted by the
committee.

The Committee recommends rejected the proposed amendments to The Cooperatives Societies
Act (Cap 490) and The Sacco Societies Act No. 14 of 2008 and the adoption of the proposed
amendments to the The Micro and Small Enterprises Act No. 55 of 2012

It is worth noting that even though the Statute Law (Miscellaneous Amendments) (No. 2) Bill,
2018 (National Assembly Bill No. 13) should ideally contain minor and consequential
amendments, some of the proposed amendments in the Bill seem to contain many and
substantive amendments which may negate the philosophical principle behind the introduction of
the “omnibus” Bill.
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1.0 INTRODUCTION

1.1 Establishment of the Committee

The Departmental Committee on Trade. Industry and Cooperatives is one of the fifteen

Departmental Committees of the National Assembly established under Standing Order 216

whose mandates pursuant to the Standing Order 216 (5) are as follows:

a)

g)

To investigate, inquire into, and report on all matters relating to the mandate,
management, activities, administration, operations and estimates of the assigned
ministries and departments;

To study the programme and policy objectives of ministries and departments and the
effectiveness of their implementation;

To study and review all legislation referred to it;

To study, access and analyze the relative success of the ministries and departments
measured by the results obtained as compared with their stated objective;

To investigate and inquire into all matters relating to the assigned ministries and
departments as they may be deemed necessary, and as may be referred to the House;

To vet and report on all appointments where the Constitution or any law requires the
National Assembly to approve, except those under Standing Order No.204 (Committee
on appointments); and

To make reports and recommendations to the House as often as possible, including
recommendations of proposed legislation.

1.2 Mandate of the Committee

In accordance with Second Schedule of the Standing Orders, the Committee is mandated to

oversee:-

Trade, securities exchange, consumer protection, pricing policies, commerce, industrialization

including special economic zones, enterprise promotion and development including small and

medium-size enterprises, intellectual property, industrial standards, anti-counterfeit policies and

co-operatives development.

In executing its mandate, the Committee oversees the Ministry of Industry, Trade and

Cooperatives.
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1.3 Committee Membership

The Committee on Trade, Industry and Cooperatives was constituted by the House on Thursday
14" December, 2017 and comprises of the following Members:-

Chairperson Hon. Kanini Kega, MP
Vice Chairperson Hon. Cornelly Serem, MP
Members Hon. Alexander Kimutai Kigen Kosgey, MP

Hon. Alois Musa Lentoimaga, MP

Hon. Anab Mohamed Gure, MP

Hon. Andrew Mwadime, MP

Hon. Bunyasi John Sakwa, MP

Hon. Daniel Maanzo, MP

Hon. Wanyonyi I‘'erdinand, MP

Hon. James Mukwe, MP

Hon. Jones Mlolwa, MP

Hon. Kipruto Moi, MP

Hon. Murungi Kathuri, MP

Hon. Gichimu Robert, MP

Hon. Kimani Patrick Wainaina Jungle, MP
Hon. Korir Generali Nixon Kiprotich, MP
Hon. Nduati Joseph Ngugi, MP

Hon. Wachira Rahab Mukami, MP

Hon. (Dr.) Wilberforce Oundo, Phd, MP

1.4 Committee Secretariat

Mr. Erick Nyambati - Clerk Assistant 111 (Lead Clerk)
Ms. Nuri Kitel Nataan - Clerk Assistant 111

Mr. Peter Mwaura - Legal Counsel |

Mr. Chelang’a Rotich Maiyo - Research Officer I11

Mr. Yaqub Ahmed - Media Relation Officer 111
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2.0 BACKGROUND INFORMATION

The Statute Law (Miscellaneous Amendments) (No.2) Bill, 2018 (National Assembly Bill No.
13) was published on 1o April 2018, and read a first time on 18" April, 2018, and thereafter
committed to various Departmental Committees for consideration pursuant to Standing Order
127

The Bill proposes several amendments to various Acts of Parliament. The Departmental
Committee on Trade, Industry and Co-operatives considered the proposed amendments to The
Cooperatives Socicties Act (Cap 490), The Sacco Societies Act No. 14 of 2008 and The Micro
and Small Enterprises Act No. 55 of 2012.

The Bill proposes to amend; The Co-operatives Societies Act, (Cap. 490) to create a new form of
members of co-operative societies by creating a new class of members targeted towards social
impact investments. The Bill seeks to safeguard member rights in the democratic choice in co-
operative societies by giving the Cabinet Secretary supervisory powers to prevent oppression of
members by creation of such new classes. It also seeks to limit the voting powers of social
impact members to specific resolutions; maintenance and operation of the proposed Special
Fund, investment committee, remuneration of the special fund trustee and similar affairs, The
Sacco Societies Act, (No. 14 of 2008) to create an exception to the restricted investments that a
Sacco society is permitted to make. The Bill seeks to provide for the establishment of a
Committee to monitor and supervise the Special Fund and the appointment of a Special Fund
Trustee who shall be responsible for receiving and investing g the Special Fund, and further
amend The Micro and Small Enterprises Act to create a conducive environment for investors.
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3.0 PUBLIC PARTICIPATION

Following the call for memoranda from the public on Monday 7" May, 2018, the Committee
received written memoranda from The Ministry of Industry, Trade and Cooperatives, The
Council of Governors, Kenya Union of Sacco and Cooperative Alliance of Kenya. The
Committee deliberated on and considered the views of the stakeholders as follows:-

3.1 Cooperative Societies Act, (Cap. 490)

On amendments in the Cooperative Societies Act, (Cap. 490), stakeholders submitted as follows,
that;-

3.1.1 Ministry of Industry Trade and Cooperatives

The Ministry opposed the proposed creation of a class of ‘social impact members’ on account of
the fact that, the proposed amendment negates the philosophy, principles and values of the
cooperative movement.

Further, exemption of the said members from payment of subscription fees violates principle
number three of the cooperative movement on equality of members.

Further, that the approval of the resolution creating a category ‘special class members’ flies in
the face of section 3 of the Cooperative Societies Act. The Ministry was of the view that the role
of the Cabinet Secretary is limited to providing services which may be required for the efficient
operation of cooperatives and the administration of the provisions of the Act,

[n sum, the Ministry submitted that cooperatives are by nature an association of persons, not
capital and that any attempts to provide otherwise ought not be entertained.

3.1.2 Council of Governors
The Council submitted that an inter-governmental technical committee should be formed to
review the entire principal Act since it was formed prior to the formation of county governments.

The Council further submitted that the Cooperatives Act does not take cognizance of counties yet
the Sacco Societies Act makes reference to the Sacco Act on several occasions.

3.1.3 KUSCCO

KUSCCO held the view that the proposed definition was unnecessary and that it does not fit

within the context of cooperative societies as defined by the International Cooperative Alliance
(ICA).

The union was opposed to the creation of a new class of members on the ground that the said
members will operate outside the primary rules and principles of cooperative societies.

9|Pag:t
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KUSCCO further submitted that the proposed amendments violate the International cooperative
principles on open voluntary membership and democratic control.

Further, that the proposed amendment was a violation of international principle number three on
economic member participation.

KUSCCO was opposed to the proposed amendment on the ground that approval of resolutions
passed at the annual general meeting is a function of the Commissioner of cooperatives whilst
the function of the Cabinet Secretary is limited to handling appeals emanating from the decisions
of the Commissioner of Cooperatives.

Further, that the proposed amendment was an attempt to create a Board within a Board.

The union also opposed the amendment on the ground if carried as currently drafted the special
class members will only champion their interests.

The union opposed the amendment on the ground that the provision greatly limits the rights of
ordinary members and accords preferential treatment to the special class members.

In sum, KUSCCO was of the view that the proposed amendments were discriminatory.

3.1.4 Cooperative Alliance of Kenya

The Cooperative Alliance of Kenya submitted that cooperative principles require that members
of a cooperative rank equally. No member of a cooperative movement should be accorded
preferential treatment above other members.

Further, that the proposed amendment was both exclusionary and discriminatory as it seeks to
make the rights of ordinary members subject to the rights of the proposed Special Class
Members.

3.2 The Sacco Societies Act, 2008 (No. 14 of 2008)

On amendments in The Sacco Societies Act, 2008 (No. 14 of 2008), stakeholders submitted as
follows, that;-

3.2.1 Ministry of Industry Trade and Cooperatives
The Ministry submitted that it was opposed the proposed creation of a Special Fund since the
same exists in the Cooperatives Act section 90A “Cooperative Fund”

The Ministry was further opposed to the creation of an Investment Fund since this would be
tantamount to creating a parallel governance structure outside section 28 which provides that the
Board shall be the governing body of the society.

That the proposed Investment Committee is an amorphous body since it neither a Committee of
the Board nor management.
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Creation of the proposed Special Fund Trustee will run parallel to the existing structure under the
Sacco Societies Regulatory Authority (SASRA).

The Ministry is in the process of under taking wholesome review of the National Cooperative
Policy. The exercise will result in a more comprehensive, guided and informed review of the
cooperatives laws proposed for amendment.

3.2.2 KUSCCO
The union submitted that—

Section 2
(a) The proposed definition was unnecessary; and

(b) The proposed definition violates the cooperative principle which is the ground norm of
the cooperative sector.

Section 17
submitted that—

(a) It was opposed to the proposed creation of a new class of members on the ground that as
currently structure, the said members stand to operate outside the core principles of the
cooperative movement.

Section 19
submitted that—

(a) It was opposed to the proposed amendment on the ground if carried, the special class
members will only champion their interests thus defeating the principle of bipartisanship in the
cooperative sector.

Section 21
submitted that—

(a) It was opposed to this amendment on the ground that the provision limits the rights of
ordinary members and accords preferential treatment to the special class members.

3.2.3 Co-operative Alliance of Kenya
Submitted that the proposed amendments were out rightly discriminatory.

Further that the proposed amendment violate the basic cooperative principles including the
principle on the economic participation of members
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4.0 CONSIDERATION OF THE BILL

The Committee deliberated on the Bill as follows—
CLAUSE BY CLAUSE ANALYSIS

The Committee during its fourteenth Sitting analyzed the proposed amendments clause by clause
and made its recommendations as follows—

4.1 Cooperatives Societies Act, (Cap. 490)

Section 2

Insert the following new definition in proper alphabetical sequence-

“social impact member” means a member belonging to a class established under section 17(2);
Committee Recommendation

THAT the proposed amendment to section 2 of the Cooperative Societies Act, be deleted.
Justification

The provision sought to be introduced through the proposed amendment violates the cooperative
principle on equality of members. The proposed amendment if carried will segregate the sector
by according preferential treatment to the proposed social impact members.

Section 17 Renumber the existing provision as subsection (1).
Insert the following new subsections immediately after subsection (1) -

(2) The annual general meeting of a co-operative society may resolve by ordinary
resolution to create a class of social impact members of the co-operative society.

(3) The social impact members under subsection (2) shall be exempted from payment to
the society in respect of membership of the society.

(4) A resolution of the annual general meeting of a co-operative society under subsection
(2) shall be subject to the approval of the Cabinet Secretary.
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Committee Recommendation
THAT the proposed amendment to section 17 of the Cooperative Societies Act, be deleted.
Justification

The proposed amendment seeks to make provision for the passing of a resolution creating a class
of social impact members at the Annual General Meeting of a cooperative society. The proposed
amendment violates the equality principle of the cooperative movement.

Further, the proposed exemption of social impact members from payment of membership fee is
as discriminatory as it is unfair.

Section 19
Renumber the existing provision as subsection (1).
Insert the following new subsections immediately after subsection (1)—

(2) Notwithstanding subsection (1), social impact members shall only vote on resolutions
relating to the special fund, the investment committee, the special fund trustee and the matters
incidental thereto.

(3) The members of the society, other than social impact members shall not be entitled to
vote on matters reserved for the social impact members.

Committee Recommendation

THAT, the proposed amendment to section 19 of the Cooperative Societies Act, be deleted.
Justification

The proposed amendment secks to accord preferential treatment to social impact members by

requiring them to vote only on resolutions relating to the special fund, the investment committee,
the special fund trustee and matters incidental thereto.

Section 21 (a)

Insert the expression “subject to section 19(2) and 19(3) of this Act,” at the beginning of the
paragraph.
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Committee Recommendation
THAT, the proposed amendment to section 21(a) of the Cooperative Societies Act be deleted.
Justification

The proposed amendment seeks to amend a non-existent section. The principal Act contain a any
provision numbered section 21 (a).

4.2 Sacco Societies Act, 2008 (No. 14 of 2008)
Section 2
Insert the following new definitions in proper alphabetical sequence -
“Advisory Board” the Advisory Board constituted under section 47B(4)(c);

“eligible person™ means a member of the Sacco society in which the relevant Special
Fund has been established who satisfies the criteria set out in this Act, the regulations and the by-
laws of the Sacco Society;

“Investment Commitiee™ means a commiltee established under section 47B;
“social impact member™ has the meaning assigned to it in the Co-operative Societies Act;
“Special Fund™ means a fund established under section 47A;

“Special Fund Investment Policy” means the policy formulated by the Investment
Committee to govern investments from the Special I'und; and

“Special Fund Trustee™ means the trustee of the Special Fund constituted under section
47C.

Committee Recommendation
THAT the proposed amendment to section 2 of the Sacco Societies Act, be deleted.
Justification

The proposed amendment seeks to introduce new definitions whose primary objective is to
provide for the creation of structures which are contrary to the cooperative principles and the
existing provisions of the principal Act. Further, it is noteworthy that the proposed amendments
particularly violate principle number three of the cooperative principles on equality of
contributions among members.
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Further, there is no inter-play between existing structures in the Sacco sector and the proposed
amendments.

Section 38

Insert the following expression at the beginning of the subsection -

“Subject to Part IVA of the Act,”

Recommendation

THAT the proposed amendment to section 38(1) of the Sacco Societies Act, be deleted.
Justification

The proposed amendment seeks to create a Special Fund under the principal Act. The special
fund proposed to be created under the proposed new Part [VA does not synchronize with existing
structures in the Sacco movement. Therefore, the failure to synchronize with existing structures
in the Sacco movement renders the proposed Special Fund inoperable under the prevailing Sacco
societies regime.

New Insert the following parts immediately after section 47—
PART IVA - THE SPECIAL FUND
47A. (1) A Sacco society may establish a fund to be known as the Special Fund.

(2) There shall be paid into the Special Fund monies received from the social impact
members.

(3) The Investment Committee shall determine the amount of contribution into the
Special Fund by social impact members.

(4) The Special Fund shall be applied towards -

(a) providing start-up and early stage financing to an eligible person with
respect to viable innovations as assessed by the Investment Committee;

(b) the remuneration of the Special Fund Trustee and the members of the
Investment Committee; and

(¢) taxes, costs and other charges which may accrue as a result of operation of
the Special Fund.
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(5) Any investments from the Special Fund shall be in accoidance with the Special Fund
Investment Policy.

(6) A document mnvolving a function under subsection (4) shall be validly executed if
signed by the Spccial Fund Trustee, and a member of the Investment Committee who 1s
authonized by the Investment Committee, and any further requircment stipulated in the by-laws
of the Sacco society.

(7) All income from the Special Fund shalt be disttibuted by the Special Fund trustee as
approved by the Investment Commuittee among the social impact members pro rata their
contribution to the Special Fund.

{8) The Sacco society shall have a first charge over things or articles produced with the
aid of money lent to an eligible person from the Special Fund

(9 The Sacco society shall have a first chaige over the share or interest n the capital
and on the deposits of an cligible person, and upon any dividend, bonus or accumulated funds
payable to an cligible person 1n respect of any debt due from such person to the Sacco society,
and the Sacco society may setl off any sum credited or payable to such ehigible person towards
the payment of any such debt

(10) A Sacco society that establishes a Special Fund shall make such provisions under its
by-laws for the better carrying out of this section.

Recommendation
THAT the proposed amendment to section 47 of the Sacco Socictics Act, be deleted.

Justification

The Special Fund proposed to be created under the proposed new Part IVA violates existing
structures in the cooperative movement. Establishing the ['und would be tantamount to creating a
parallel governance structure outside the provisions of the Act The Act provide that the Board
shall be the governing body of the society.

Additionally, the proposed 1estriction of the surplus funds that emanate from the Special Fund to
Special Impact Members only is out rightly discriminatory.

I‘urther, the Fund has no relation to structures currently existing undei the principal Acl.
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PART IVB - THE INVESTMENT COMMITTEE
47B. (1) A Sacco society with a Special Fund shall establish an Investment Committee.

(2) The Investment Committee shall comprise of four members appointed by the social
impact members.

(3) A person is qualified for appointment to the Investment Committee if that person—
(a) holds a degree in economics from a university recognized in Kenya;
(b) holds a degree in finance from a university recognized in Kenya;
(¢) holds a degree in law from a university recognized in Kenya; or

(d) holds a degree in the field of operation in which the Sacco society
predominantly operates from a university recognized in Kenya.

(4) The members of the Investment Committee shall have at least six years professional
experience in their above respective fields.

(5) The members of the Investment Committee shall not be members of the relevant
Sacco society.

(6) The functions of the Investment Committee shall include -

(a) considering and approving applications by eligible persons for financing from
the Special FFund;

(b) formulating the Special FFund Investment Policy;

(c) appointing such number of members to the Advisory Board as it deems
necessary to provide relevant technical input, including: project management, legal and
general advisory services to the eligible person in relation to a project financed with
funds from the Special Fund;

(d) to determine the terms of reimbursement of all reasonable costs incurred by
the Advisory Board; and

(e) to determine the provisions to be made for capital and recurrent expenditure
for the operation of the Special Fund.

47C. The Special Fund Investment Policy shall stipulate investment criteria to be applied
by the investment committee including—
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(a) the mmimum and maximum investment amounts 1in any single eligible person,

(b) the 1nvestment rules and the investment process including mimimum
commitment and investment periods and procedures for draw down,

(¢} exposure lunits to individual cligible person,
(d) the preferred mode of divestiture {rom the eligible person;

(e) disclose a clear strategy [o1 the diversification of investments 1 the eligible
person; and

(f) criteria for determmnmng whether an investment shall be by way of debt or
equily

Recommendation
THAT the proposed amendment to section 47 of the Sacco Socteties Act be deleted

Justification

The proposed Investment Conumittee 1s an amorphous body because it is neither a Commuittee of
the Board nor management The proposed Investment Committee sceks to scive partisan
interests this is discriminatory.

PART IVC - THE SPECIAL FUND TRUSTEE
47D. (1) A Sacco soctety with a Special Fund shall have a Special I'und Trustee

(2) A Special Fund Trustee shall be appointed by the social impact members on such
terms the social impact membeis shall deem necessary

(3) A Special Fund Trustee shall -

(a) be a body corporate having a paid-up caprtal ol not less than five mullion
Kenya Shillings,

(b) be empowered by its memorandum and articles of association to undertake
rusts:

(c) not be a member of the relevant Sacco society, and
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(d) have a demonstrable track record of at least three years as a trustee or in the
alternative, onc or mote of its directors or partners shall have a demonstrable
track record in the management of a trust for a period of at least three years

(4) The functions of the Special Fund Trustee shall include -

(a) taking 1nto custody the special fund, any income accrumng to it and any
security furmished pursuant to any investment made {rom the Special Fund
and holding such funds, income or secunity for the benefit of social impact
members,

(b) managing, controtling and administering the Special Fund in such manner and
for such purposc as best promotes the objects for which the Special Fund s
established;

(c) investing any monies of the Special Fund not immediately required for the
purposes for which the Special Fund is established,

{d) keeping proper books and records of account with respect to ncome,
expenditure, habilities and assets of the Special Fund,

(¢} collecting and mamntaining the mcome of social impact members including
maintenance of individual membership records:

(f) providing members with their individual financial records; and

(g) such other functions as may be allocated to it by the by-laws of the Sacco
soclety.

(5) The Special Fund Trustee shall be remunerated for their service from the Special
Fund

Recommendation

THAT the proposed amendment to seclion 47 of the Sacco Socicties Act be deleted.

The proposed creation of a Special Fund Trustee contradicts the existing structure undet the
Sacco Societies Regulatory Authority (SASRA) Therefore, 1f passed, the provision is likely to
occasion ncedless opcrational contlicts in the sector.
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4.3 Micro and Small Enterprises Act, 2012 (No. 55 of 2012)
Section 4

(1) Insert the word “associations” immediately after the word “Enterprises”.

(2) Insert the word “associations” immediately after the word “Enterprises™.

(3) Insert the words “Associations and Umbrella Organizations” immediately after the word
“Enterprises”.

Committee Recommendation
Agreed to

Section 29 Insert the following subsection immediately after subsection (2) -

(4) The Authority shall have its headquarters in Nairobi and may establish such other offices
in the Counties as it deems appropriate.

Committee Recommendation
Agreed to
Section 31 Insert the following paragraphs immediately after paragraph (k) -
(1) to undertake accreditation of business development service providers; and

(m) to perform any other function necessary for the implementation of this Act or other
written law.

Committee Recommendation
Agreed to

Section 48 Insert the words “County Governments” immediately after the word “agencies™.

Committee Recommendation
Agreed to

Section 49 Insert the words “County Governments” immediately after the word “agencies”.

Committee Recommendation
Agreed to
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Section 51

(5) Insert the following paragraph immediately after paragraph (d) —
(da) such monies as may be appropriated by Parliament.

(6) Delete the words “treasury bills, treasury bonds or other securities issued by the
Government and any income from the investments shall be credited to the Fund” and
substitute therefor the expression “accordance with the Public Finance Management Act,
012",

Committee Recommendation
Agreed to

Section 53

(1) Delete the expressions “Community-based organization” and “non-governmental
organizations”.

(4) Delete and substitute therefor the following subsection-

(4) The Fund shall be managed in accordance with the Public Finance Management Act,
2012,

Committee Recommendation

Agreed to
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5.0 COMMITTEE OBSERVATIONS
The Committee made the following observations on the proposed Bill;

1. The Cooperative Societies Act,

The Principal Act provides for the constitution, registration and regulation of the cooperatives in
the country and related policies. The proposed amendment secks to introduce a new type of
membership of the cooperative societies called social impact membership, with the approval of
the Cabinet Secretary. The purpose of this is to make use of the established legal framework of
the cooperatives to create a system of social impact investment. However, the social impact
member will not pay membership fees and voting rights will be limited to resolutions regarding
the special fund, investment committee and the special fund trustee.

2. The Sacco Societies Act
This Act provides for licensing, regulation, supervision and promotion of the Sacco Societies in
the country and also establishment of the Sacco Societies Regulatory Authority.

The main amendment here is the provision for a possible establishment of a special fund into
which social impact members will contribute money for social impact investment that is meant to
be borrowed by eligible persons for the purpose of funding their start-ups and viable innovations.

In particular, the amendment provides for the establishment of a Special Fund, Investment
Committee, Advisory Board of the Investment Committee, Special Fund Trustee which is a
corporate administrator of the special fund and the eligible persons within the specific Sacco
Society where the special fund is established.

It is worth noting that the proposed new form of membership of the Cooperative Societies and
the elaborate framework of operating the new arrangement intends to make use of the already
established legal framework and success of the cooperatives movement in Kenya. Nevertheless,
it is evident that there is no provision as to the benefits likely to accrue to the Sacco Society that
may establish such special fund since the beneficiaries seem to be solely, the social impact
members. In addition, there is no provision as to the contingent liabilities that may arise on
account of establishing and operating this new system within the Saccos.

3. The Micro & Small Enterprises Act.
The Micro & Small Enterprises Act provides for the promotion, development and regulation of
the Micro and Small Enterprises in the country and also establishment of the Micro & Small
Enterprises Authority.

The main thrusts of the proposed amendment are two-fold: first, there is the introduction of an
additional function to the Micro and Small Enterprises Authority which is to undertake
accreditation of business development service providers. The second one relates to the
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introduction of new source of funding to the Micro and Small Enterprises Fund as Parliamentary
Appropriation. Since part of the payouts from the fund is meant to fund SMEs, then this latter
proposal may be considered alongside the fact that funding for SMEs may be achieved through
the already existing Kenya Industrial Estates (KIE) mechanism or the now proposed social fund
under the SACCO Societies legislation.
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6.0 COMMITTEE RECOMMENDATION

Having analyzed the Bill vis-a-vis the memoranda submitted by the public, the Committee
recommends the Bill be approved and passed by the House as follows—

The Cooperative Societies Act, (Cap. 490)

THAT, the amendments proposed to the Cooperative Societies Act, (Cap. 490) be deleted.

Justification

The Committee proposed that the amendments proposed to the Act be deleted for the following

reasons—

I

The proposed exemption of the “social impact members” from payment of subscription
fees violates principle number three of the cooperative movement on equality of
members. The principle provides that members of a cooperative shall rank equally.

The proposed amendments further violate the cooperative principle on open and
democratic control of a cooperative entity by its members.

The proposed amendment that a resolution to create a class of “social impact members”
passed a by members at the annual general meeting should be approved by the Cabinet
Secretary was a violation of the provisions of the principal Act and the pecking order
within the cooperative. The structures in the sector require that the Commissioner of
Cooperatives approves resolutions of the annual general meeting whereas the Cabinet
Secretary handles appeals which emanate from resolutions approved by the
Commissioner.

Cooperatives are by nature and association of persons, not capital. The proposed
amendments, if carried are likely to overhaul this globally recognized practice thereby
converting cooperatives to associations of capital.

The proposed definition of the term “social impact member™ is unnecessary as it does not
fit within the context of cooperative societies as defined by the International Cooperative
Alliance (ICA).

The proposed amendments were structured in such a manner as to create an avenue for
the proposed social impact members to operate outside the primary rules of cooperative
societies. If carried, the amendment will accord the proposed “social impact members” an
undue advantage over ordinary members.
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7. The proposed amendments were exclusionary and discriminatory they sought to subject
the cooperative rights of ordinary members to the rights of the proposed Special Class
Members.

8. The Ministry submitted that it was not consulted on account of the proposed amendments
and further submitted, that the proposed amendments negate the philosophy, principles
and values of the cooperative movement.

1. Finally, the Ministry submitted that efforts were underway to initiate wholesome review
of the National Cooperative Policy. The outcome of the exercise will result a more
comprehensive, informed and guided review of the respective Cooperative Societies Act
(Cap. 490)

The Sacco Societies Act, No. 14 of 2008
THAT, the amendments proposed to the Sacco Societies Act, No. 14 of 2008 be deleted.
Justification.

The Committee proposed that the amendments proposed to the Act be deleted for the following
reasons—

2. The International Cooperative Alliance defines a cooperative society as an autonomous
association of persons united voluntarily to meet their common economic, social and
cultural needs and aspirations through a jointly owned and democratically controlled
enterprise. The proposed amendments fail to take cognizance provisions of the
International Cooperative Alliance and the foundations upon which the sector is
grounded.

3. The creation of the proposed Investment Fund is tantamount to creating a parallel
governance structure outside the provisions of the Act. The Act provides that the Board
shall be the governing body of the society.

4. The Investment Committee proposed to be created under the Bill is an amorphous body
because it is neither a Committee of the Board nor part of the management team. Further,
the proposed Investment Committee lacks interplay with the structures already existing
within the Sacco societies movement.

5. Additionally, structures akin to the proposed Investment Fund exist in the relevant
legislations, namely the Sacco Societies Act, No. 14 of 2008 and the Cooperatives
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Societies Act (Cap. 490). Particularly, section 90A of the Cooperatives Act establishes
the Cooperatives Development Fund. The Fund is established for the general purpose of
promoting the overall interests of the Cooperative sector in Kenya.

6. In as much as the amendments may be viewed as providing Saccos with an additional
source of income, the idea fallacious because Sacco have the option of accessing external
capital from banks or capital venture companies.

7. Further, the operations of the proposed Special Fund Trustee will run parallel to the
existing structures under the Sacco movement, particularly the Sacco Societies
Regulatory Authority (SASRA).

8. The restriction of the surplus which emanates from the Special Fund to Special Impact
Members only is out rightly discriminatory.

9. The proposed amendment to grant the investment committee the power to develop a
Special Fund Investment Policy is susceptible to abuse to the disadvantage of Saccos and
their members. In that, the investment committee may opt to invest funds in spheres
where the Sacco and its members have no interest or control.

10. The core objective of the entities proposed to be created and subsequently aligned to the
Special Fund is to further partisan interests. For instance, the proposed amendments
provide that the Special Fund Trustee shall be remunerated from the Special Fund but
does not provide a mechanism for setting and review of the remuneration.

11. Finally, the Ministry of Industry, Trade and Cooperatives submitted that it was in the
process of under taking wholesome review of the National Cooperative Policy. The
outcome of the review exercise will result a more comprehensive, informed and guided
review of the Sacco Societies Act, No. 14 of 2008.

The Micro and Small Enterprises Act, No. 55 of 2012

THAT, the amendments to the Micro and Small Enterprises Act be adopted as proposed.



7.0 DEPARTMENTAL COMMITTEE ON SPORTS CULTURE AND TOURISM

The Departmental Committee on Sports Culture and Tourism considered the proposed
amendments to The Betting, Lotteries and Gaming Act (Cap 131) contained in The Statute Law
(Miscellaneous Amendments) (No.2), Bill 2018 and made the following recommendations, that:-

General Recommendations:

. The Betting, Gaming and Lotteries Act should to be rationally amended, there is need for a
comprehensive review of the existing legislation with regard to the provisions of the Fourth
Schedule of the Constitution on the shared function of betting and lotteries between National
Government and counties;

2. That the provisions on penalty sections in the existing legislation need to be revised to
consolidate all the fort eight (48) offences under a common regulatory framework to ensure
that all elements of the industry are properly regulated and to curb unfair competition among
the various platforms within the industry and harmonized penalties;

3. There is need to clearly anchor different tax regimes for different form of gaming and
lotteries in law since their operations are different;

4. The Committee recommends that specific regulations for online gaming platforms be
developed, to safeguard the public against fraud, while keeping in check avenues for abuse
on those platforms;

5. Revenue generated from the betting, lotteries and gaming industry should be well channeled
to supporting sports development in the country.

The Specific recommendations on the Statute Law Miscellaneous (Amendments) Bill 2018
on Betting Gaming and Lotteries Act (‘the Act’)

Based on the above general recommendations the committee made the following
recommendations on the proposals under the Statute Law (Miscellanecous Amendments) (No. 2)
Bill 2018—

(1) Section 2 of the Act

(a) by inserting the following new definitions in the proposed amendment to section 2 in
its proper alphabetical sequence—
“Cabinet Secretary” means the Cabinet Secretary for the time being responsible for
matters relating to betting, lotteries and gaming.”;

“lottery turnover” means the total lottery gross turn over less amounts paid to
charities, prizes and discounts™;
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(b) by deleting the proposed definition of “Minister”;
(ii) Section 3 of the Act: by deleting the proposed amendment to section 3(2A) and by
deleting the proposed amendments to scction 3(10),

(ii1)  Section 5 of the Act: by deleting the proposed amendment to section 5(3) and by deleting
the proposed amendment to section 5(4).

(1v)  Section 6 of the Act' by deleting the proposed amendment to section 6(1),

(v)  Section 8 of the Act: by deleting the proposed amendment to section 8(3),

(vi) Section 10 of the Act: by deleting the proposed amendment to section 10(2);
(vii) Section 11 of the Act by deleting the proposed amendment to section 11(4),
(vin) Section 29A of the Act: by deleting the proposed amendment to section 29A(1);

(1x)  Section 36 of the Act: by deleting the proposed amendment to section 36(1)(a) and (b)
and 36(2),

(x) Scction 44A of the Act: by deleting the proposed amendment to section 44A(1),
(x1} Section 53 of the Act: by deleting the proposed amendment to section 53(1);
(x11) Section 54 of the Act: by deleting the proposed amendment to section 54(2)(b),
(xiil)  Section 55 of the Act: by deleting the proposed amendment to section 55(1),
(x1v)  Section 55A of the Act: by delcting the proposed amendment to scction 55A(1)
(xv) Section 59B of the Act by deleting the proposed amendment to section 59B(1),
(xv1) Section 59 of the Act by dcleting the proposed amendment to section 59(2), and

(xvu)  Section 61 of the Act: by delcting the proposed amendment to section 61

8.0 DEPARTMENTAL COMMITTEE ON LANDS

The Departmental Committec on Lands considered the proposed amendments to The Urban
Areas and Cities Act No 13 of 2011 contamed i The Statute Law (Miscellanecous Amendments)
(No 2), Bil! 2018 and the following recommendation, that -

Ilaving analyzed the Bill vis-d-vis the memoranda submitted by the public, the Commuttee
approved the proposcd amendments to the Uiban Areas and Citics Act, 2011 as proposed i the
Bull.
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9.0 THE DEPARTMENTAL COMMITTEE ON LABOUR AND SOCIAL WELFARE

The Departmental Committee on Labour and Social Welfare considered the proposed
amendments to The National Employment Authority Act contained in The Statute Law
(Miscellaneous Amendments) (No.2), Bill 2018 and made the following recommendations, that:-

The Committee approved the proposed amendments to The National Employment Authority Act
as proposed in the Bill.

10.0 THE DEPARTMENTAL COMMITTEE ON TRANSPORT, PUBLIC WORKS AND
HOUSING

The Departmental Committee on Transport, Public Works and Housing considered the proposed
amendments to The Urban Area and Cities Act, No. 13 of 2011 contained in The Statute Law
(Miscellaneous Amendments) (No.2), Bill 2018 and made the following recommendations, that:-

The National Assembly adopts the amendment to the Urban Area and Cities Act, No. 13 of 201
as proposed in the Bill.

11.0 THE DEPARTMENTAL COMMITTEE ON HEALTH
The Committee having considered the Bill and the submissions from the stakeholders makes the
following recommendations;

I The proposed amendments on the Title to Delete the word “Hospital” and substitute
therefor the word “Health” be ADOPTED.

1. The proposed amendments on the long title to Delete the word “Hospital” and substitute
therefor the word “Health” be ADOPTED.

iil. The proposed amendments on Section 1 to Delete the word “Hospital” and substitute
therefor the word “Health” be ADOPTED.

v, The proposed amendments on Section 2 to;

Delete the word “Hospital” appearing in the definition of the term “Board” and substitute
therefor the word “Health”.

Delete the word “Hospital” appearing in the definition of the term “card” and substitute therefor
the word “Health”.

Delete the word “Hospital” appearing in the definition of the term “Fund” and substitute therefor
the word “Health”.
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Delete the definition of the word “Minister” and substitute therefor the following new definition-
“Cabinet Secretary” means the Cabinet Secretary for the time being responsible for matters
relating to health be ADOPTED.

V. That a further amendment be inserted in section 2 by inserting the following new
definition in proper alphabetic sequence- “Ministry” means the ministry for the time being
responsible for matters relating to health.

VI The proposed amendments to Section 3 (1) to Delete the word “Hospital” and substitute
therefor the word “Health” be ADOPTED.

vii.  The proposed amendment to section 3(2)(a) be further amended by deleting sub-
paragraph (ii) of paragraph (a).

Justification: An introduction of the requirement of the employer to match the contribution of the
employee may be abrupt and cause an unforeseen economic burden on the part of the employer.
Moreover Treasury had submitted before the House proposals to levy an additional tax of 2% on
cellular money transfer to fund Universal Health Coverage.

viii.  The proposed amendments to Section 4(1) to Delete the word “Hospital” and substitute
therefor the word “Health” be ADOPTED.

o The proposed amendment to section 4(1)(e) be deleted and substituted therefor the
following new paragraph- “(e) the Director General for health or his or her representative”

Justification: this is to align the Act with the recently enacted Health Act No. 21 of 2017, which
establishes the office of the Director General for health, who shall be the technical advisor to the
Government on all matters relating to health within the health sector.

X. Proposed amendments to Sections 4 (1) (f) (g), (h), (i) and (j) be DROPPED.

Justification: The Committee finds the retainment of these stakeholders in the board as good for
representation, diversity and oversight. These representatives represent those who majorly fund
the board. The proposed amendments also contradicts Section 5 (1)(e) of the Act which provides
that one of the objects and functions of the Board is to protect the interests of contributors of the
fund. Moreover, having a Board whose majority of members are appointed by the Cabinet
Secretary would weaken the independence and oversight mandate of the Board.

XI. Proposed insertion of a new Section 4 (1) (k) reading “one person nominated by the
Council of Governors with knowledge and experience relating to health” be ADOPTED.

xii.  The proposed amendments to Section 5(1) to Insert the following new paragraph
immediately after paragraph (f)- “*(fa) to administer employee benefits on behalf of the national
government, the county governments and employers in respect of their employees™ be further
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amended by inserting the words “as provided under section 22(3) of this Act” immediately after
the word “benefits”.

Justification: It is important to expressly state in clear terms that the benefits provided for under
the new paragraph are those contemplated under section 22(3) of the Act, so as to avoid
ambiguity.

xiii.  The proposed amendment to section 10 be further amended to provide that the Chief
Executive Officer shall serve for a term of three years renewable for one further term of three
years.

Justification: Leaving it upon the Board to prescribe the term of the Chief Executive Officer may
lead to unforeseen abuse. It is therefore imperative to set a clear tenure of the Chief Executive
Officer expressly in the Act.

xiv.  The proposed amendment to section 15(2) be further amended by DELETING the
proposed new paragraph (c).

Justification: This amendment lacks consideration of cost implications to employers and would
therefore impose unforeseen financial burden on employers. In mitigation, Treasury submitted
before the House that it would levy an additional 2% tax on cellular money transfers to fund
Universal Health Coverage.

XV. The proposed Deletion of Section 16 (3) (¢) be ADOPTED.

xvi.  The proposed amendments to Section 16 (4) by deleting and substituting thereof with the
following subsection — “(4) No sum deducted from the salary or other remuneration of an
employee by his employer in accordance with the provisions of this Act shall be recoverable
from the employer by that employee, after it has been remitted to the Fund” be ADOPTED.

xvii.  The proposed Deletion of Section 21 (5) (a) be ADOPTED.

Further, that section 21 (1) be amended by deleting the word “Hospital” and substituting therefor
the word “Health”.

Justification: This amendment serves to bring this section in line with the amendments proposed
in the Bill, so as to change the name of the card from the National Hospital Insurance Card to the
National Health Insurance Card.

xviii.  The proposed amendment of section 22(3) be ADOPTED.

Further, section 22 be amended in subsection (3) by deleting the word “Minister” and
substituting therefor the word “Cabinet Secretary™.
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Justification: This amendment serves to eliminate the word “Minister” which 1s no longer in use
and substitute 1t with the constitutionally recognized term of “*Cabinet Secretary”.

xix ~ The proposed amendments o Section 23 (1) be further amended by deleting the word
“maintain” and substituting thercfor the words “cause to be kept”.

Justification: The amendment is necessary as the function of keeping and maintaining registers 1s
performed by the officers of the Board on behalf of the Board

XX. The proposed Deletion of Section 23 (2) be ADOPTED

xx1  The proposed Deletion of Section 24 be ADOPTED.

xxit  The proposed Deletion of Section 25 (2) (b) and (¢) be ADOPTED.
xxui  The proposed deletion of section 25(3) be ADOPTED

Further that the deleted scction 25(3) be substituted by a new subsection creating the offence of
printing or manufacturing a fake ot 1llegal NHIT caid as below-

“(3) Any person who-

(a) prints, manufactures or issucs the National Ilealth Insurance cards in circumstances other
than as contemplated 1n this Act;

(b) mususes the card for purposcs nol contemplated in this Act,
(c) fraudulently obtains or uses a card to obtain benefits, or
(d) nusrcpresents himself o1 herself in 1elation to the caids,

commits an offence and 1s liable on conviction to a fine not exceeding one mullion shillings, or to
imprisonment for a term not exceeding five years, or to both ”

Justification® There 1s need to have a provision creating the offence of printing or manufacturing
fake NHIF cards, as well as imposing a penalty for the same Theie should not be a vacuum in
the law n respect to the offence.

xx1v  The proposed amendments to Section 26 (a) by deleting and substituting theteof with the
following subsection — “(a) any matters incidental to payment and collection of any contribution
under this Act or to the issue or replacement of cards under this Act™ be ADOPTED

FFurther, that section 26 be further amended 1n the opening scntence by deleting the word
“Minister” and substituting therefor the word “Cabinct Secretary”

Justification the amendment seives to delete the word “Minister™ which 1s no longer 1n use and
to substitute thercfor the term “Cabinet Secretary™ as provided n the Constitution
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xxv. That a new amendment be introduced to section 29(1) by inserting a new paragraph to
provide for regulations prescribing the manner and procedure of entering into contracts between
the Board and health service providers as below-

“(d) prescribing the manner and procedure of entering into contracts between the Board and the
health service providers”

Justification: the Board should enter into contracts with health service providers as provided for
in the regulations, but this power shall be exercised in consultation with the Cabinet Secretary.

xxvi. The proposed amendment in section 30 to insert a new subsection immediately after
subsection (1) be DROPPED.

Justification: Giving the NHIF Board the power to enter contracts with foreign health service
providers may lead to abuse during the negotiation process.

xxvil. The proposed amendments to Section 30 (3) be further amended by deleting the proposed
new subsection (3) and substituting therefor the following new subsection- “The Board shall use
the regulations prescribed under section 29(1) (d) of this Act to enter into contracts with health
service providers.”

Justification: This amendment retains the power of the Boad to enter into contracts with health
service providers, but such contracts shall only be entered into in terms of the regulations
prescribed by the Board in consultation with the Cabinet Secretary.

xxviil. The proposed amendments to Section 30 by insertion of new sub-sections Insert the
following new subsections immediately after subsection (3)-

(4) The Board shall, by notice in the Gazette and in such other manner as the Board may deem
appropriate, declare the health service providers referred to in subsection (1) to be contracted
health service providers for purposes of this Act.

(5) A declaration under this section shall be subject to fulfillment by the health service provider
of such criteria, including meeting quality standards set by the Ministry.

(6) Every contracted health service provider shall be issued with such identification as may be
prescribed by the Board and such identification shall be displayed in a conspicuous position in
the health services providers premises.

(7) The Board shall terminate the contract with any health service provider where such health
service provider fails to meet the criteria prescribed under subsection (5).

(8) Upon termination of a contract under subsection (7), the Board shall, by notice in the Gazette,
revoke the declaration made under subsection (4) be ADOPTED.
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xxix. The proposed amendment to section 30 to insert a new subsection (9) be further amended
to provide for a fine of five hundred thousand shillings for the offence of displaying an
identification without the authority of the Board.

Justification: the proposed new subsection (9) as contained in the Bill creates an offence without
prescribing a penalty. In the absence of a penalty under this subsection, the general penalty in
section 45 of the Act of a fine not exceeding fifty thousand shillings may be too lenient to
impose on a health service provider which does not comply with the requirements prescribed by
the Board.

xxxX. The proposed amendment to section 34(1) be further amended by deleting the words “in
quoted equities, fixed income, property, guaranteed funds, fixed deposit accounts and”.

Justification: The Fund requires liquid assets to respond to its core mandate, and investment in
some of these options may not always allow for convenient access to the funds as and when it
may be needed by the Fund to discharge its mandate.

xxxi. The proposed amendment to section 36 be ADOPTED.

xxxii. The proposed amendments to Section 43 to Delete the words “Workmen’s Compensation
Act” and substitute therefor the expression “Work Injury Benefits Act (Cap. 236)” be
ADOPTED.

Further, that the section be amended by deleting the expression “(Cap. 236) and substituting
therefor the expression “No. 13 of 2007

Justification: This amendment is necessary for purposes of correct referencing of the Act.

xxxiii. The proposed amendments to First Schedule Paragraph 1 to the word” Hospital”
appearing in the definition of the term “appointed day” and substitute therefor the word
“Health”, and to Delete the word “Hospital” appearing in the definition of the term “Fund” and
substitute therefor the word “Health”, be ADOPTED.

12.0 DEPARTMENTAL COMMITTEE ON EDUCATION AND RESEARCH

The Statute Law (Miscellaneous Amendments) (No. 2) Bill, 2018 seeks to make various wide
ranging amendments to various statutes. The amendments to the Technical and Vocational
Education and Training Act, No.29 of 2013 were committed to the Departmental Committee on
Education and Research and it made the following recommendation,

SCHEDULE

THAT the Schedule to the Bill be amended —
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In the proposed amendments to the Technical and Vocational Education and Training Act, 2013-
by deleting the proposed amendments to section 2;
by inserting the expression “(1)” immediately after the expression *s. 467;

by inserting the following new paragraph immediately after the proposed new paragraph (ba) in
the proposed amendments to section 46 —

“Delete the word “three” appearing in paragraph (d)(iv) and substitute therefor the word “two’;
by deleting the proposed amendments to section 52;

by deleting the proposed amendments to section 58.

Justification: (sections 2, 52 and 58)The realignment of the Acts to the Constitution, meant that
education training should be placed in the education docket. Allowing the proposed amendments
to sections 2, 52 and 58 means going back to the previous regime.

TVETA has brought in a regulatory position for all institutions providing education and training
between basic and university education for coherence and ensuring recognition of national
qualifications and portability of competencies internationally.

Section 46 — The proposed amendments are to ensure the composition of the Council are as per
the MWONGOZO principles whereby a Board should have a maximum of nine members.

13.0 DEPARTMENTAL COMMITTEE ON FINANCE AND NATIONAL PLANNING
The Statute Law (Miscellaneous Amendments) (No. 2) Bill, 2018 secks to make various wide
ranging amendments to various statutes. As far as the Departmental Committee on Finance and
National Planning is concerned the Bill was seeking to amend the Statistics Act (No. 4 of 2000)
and the Public Procurement and Asset Disposal Act, 2015, (No. 33 of 2015).

Having considered the Bill and engagement with the National Treasury, the Committee made the
following amendments;

SCHEDULE
THA'T the Schedule to the Bill be amended—

in the proposed amendments to the Statistics Act by —
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Inserting the following new amendment—

$.5(3) Insert the word “preferably” immediately after the word
“degree™;

1n the proposed section 6(1) (d) by deleting the words “and ensuring discipline among the staff”,
[nserting the [ollowing new amendment—
5.8 (1) Delete and substitute thercof the following new subsection-

The Director-General shall be tecruited through a competitive process by the Board and
appointed by the President, with the approval of the National Assembly.

by deleting the following proposed amendment to section 8(2) —

“Delete the expression “an advanccd depree 1n a relevant field as specified in section 5(3)™ and
substitute thercfor the expression “a degrce in statistics, economics, demography or
mathcmatics™.

in the proposed new section 8A by-

(1) in paragiaph (a) by deleting the word “postgraduate”;

(i1} deleting paragraph (¢} and substituting thereof the following new paragraph-

(c) 1s a registered Certified Public Sccietary in good standing with the Institute,

(2) 1n the proposed amendments to the Public Procurement and Asset Disposal Act —
in the proposed amendment to section 2 by inserting the following definition—

“publicize” has the meaning assigned to it under the Public Finance Management Act,

by deleting the proposed amendment to section 7(2) and substituting therefor the following new
amendment-

s 7(2) Insert the following new paragraphs tmmedately after
paragraph (I})-

(la) to develop and promote the taimng and capacity
development for procurement and supply chain management
services cadre at the national level;

(Ib) to support the tiaimming and capacity development [o1
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procurement and supply chain management services cadre at
the county level;

(Ic) develop and manage the state portal on procurement and
asset disposal and ensure that it is available and casily
accessible.

in the proposed amendments to section 9(1) by inserting the following new amendment-
Renumber the existing paragraph (s) as (t)

by deleting the proposed amendment to section 41 (1) (j) and substituting therefor the following
new amendment—

s. 41 (1 Insert the following new paragraph immediately after
paragraph (1)—

(j) is determined by the review Board to have filed a
request that is frivolous or vexatious or made solely for the
purpose of delaying the procurement or procurement or
performance of a contract.

in the proposed amendment to section 46 (4) (¢) by deleting the word “an” appearing before the
word “officer” and substituting therefor the words “a qualified and experienced procurement”

by inserting the following new amendment—

s. 55(1)  Delete the expression “section 38" and substitute therefor the
expression “section 417

in the proposed amendment to section 121(4) by inserting the word “entity” immediately after
the word “procuring”;

in the proposed amendment to section 124 by deleting the expression “alternative selection
methods” and substituting therefor the expression “single source selection”

by deleting the proposed amendment to section 139 (4).

14.0 DEPARTMENTAL COMMITTEE ON AGRICULTURE AND LIVESTOCK

The Statute Law (Miscellaneous Amendments) (No. 2) Bill, 2018 seeks to make various wide
ranging amendments to various statutes. As far as the Departmental Committee on Agriculture
and Livestock is concerned the Bill was seeking to amend The Dairy Industry Act (Cap. 336),
The Crops Act, 2013 (No. 16 of 2013) and The Fisheries Management and Development Act,
2016 (No. 35 of 2016).
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Having considered the Bill the Committee made the following recommendations:-
1. The Dairy Industry Act (Cap. 336)

Clause (3) The Committee proposes deletion.

Clause (19) The Committee proposes deletion.

Clause (20) The Committee proposes deletion.

Clause (31) The Committee proposes deletion.

Clause (33) The Committee proposes deletion.

2. The Crops Act, 2013 (No. 16 of 2013)
The Committee agreed to the proposals contained in the Bill.

3. The Fisheries Management and Development Act, 2016 (No. 35 of 2016)
Clause 86.(3) The Committee Proposes deletion.

Clause 88.(1) The Committee Proposes the deletion of the words “including in™ after national
jurisdiction.

15.0 DEPARTMENTAL COMMITTEE ON ENERGY

The Statute Law (Miscellaneous Amendments) (No. 2) Bill, 2018 seeks to make various wide
ranging amendments to various statutes. As far as the Departmental Committee on Agriculture
and Livestock is concerned the Bill was secking to amend The Energy Act, 2006 (No. 12 of
2006)

Having considered the Bill, the Committee recommends that, the clause in the Statute law
(Miscellaneous Amendments) (No.2) Bill, 2018 that seeks to make amendment to the statute-the
Energy Act, 2006 (No.12 of 2006 be rejected by the House.
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MINUTES OF THE 14™ SITTING OF THE DEPARTMENTAL COMMITTEE ON
TRADE, INDUSTRY AND COOPERATIVES HELD ON THURSDAY 7'" JUNE, 2018
IN ROOM 26 IN KICC, AT 10.30 AM.

PRESENT

1. Hon. Kanini Kega, MP — Chairperson

o

Hon. Cornelly Serem, MP —Vice Chairperson
Hon. Daniel Maanzo, MP

4. Hon. James Mukwe, MP

5. Hon. Jones Mlolwa, MP

6.  Hon. Kipruto Moi, MP

7. Hon. Gichimu Robert, MP

8. Hon. Wachira Rahab Mukami, MP

9. Hon. (Dr.) Wilberforce Oundo, Phd, MP

o

APOLOGIES

1. Hon. Alexander Kimutai Kigen Kosgey, MP

o

Hon. Alois Musa Lentoimaga, MP

Hon. Andrew Mwadime, MP

I

4, Hon. Bunyasi John Sakwa, MP

5. Hon. Murungi Kathuri, MP

6. Hon. Wanyonyi Ferdinand, MP

7. Hon. Anab Mohamed Gure, MP

8. Hon. Kimani Patrick Wainaina Jungle, MP
9. Hon. Korir Generali Nixon Kiprotich, MP
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IN ATTENDANCE

NATIONAL ASSEMBLY

l M litick Nyambau Cleik Assistant 111
2 Ms Nun K. Nataan Clerk Assistant ]
3 Mr Josphat Motonu I1scal Analyst |

4 M1 Peter Mwauia Legal Counsel 11

5 M1 Chelanga Maryo Research Officer 11
6 Mr Richaird Sang Sergeant al Atms
MIN. NO.059/DC-N/2018 PRELIMINARIES

The Chauperson called the mecting to order at 10 30 am and proceeded to say the prayer He
thereafter invited the Legal Counsel to buef the Committee on the Statute Law

MIN. NO.060/DC-N/2018 BRIEF ON THE STATUTE LLAW
(MISCELLANEOUS AMENDMENTS) (NO. 1 AND 2)
BILL, 2018

[he Commitiee was buefed by the legal counscl as follows, that -
The Bills proposes to amend.

I The Co-operatives Societics Act. (Cap 490) to create a new foim of members of co-operative
sociclies by creating a new class ol members targeted towards socral impact mvestments The
Bull secks o safeguard member nghts m the demociaue choice 1 co-operative sociclics by
aving the Cabinet Sceiclary supeivisory powers o prevent oppression of membeis by creation
ol such new classes It also seehs to lmit the voting poweis of social impact members o specific
tesolutions, maintenance and operation of the proposed Special Fund, investment committec.
temunctation of the special [und trustee and similar affans

2 lhe Sacco Societies Act. (No 1[4 of 2008) to cicate an exception to the testicted investments
that a Sacca socicly 1s pernutted 10 make  he Bill secks to provide for the establishment of o
Commiltee to momtor and superyise the Special Fund and the appomtment of a Special Fund
‘Trastee who shall be responsible {ot receiving and nvesting o the Special I'und
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.

3. The Micro and Small Enterprises Act to create a conducive environment for investors.

4. The Export Processing Zones Act to create a conducive environment for investors in the
manufacturing sector and promoting value addition.

5. The industrial property act to align the definitions in the act with the constitution.

6. The Anti-Counterfeit Act, 2008 to make provisions relating to the Board and

~J

The Competition Act to provide for the mode of appointment of chairpersons of the
Competition Authority

The Committee was further informed that, it is worth noting that even though The Statute Law
(Miscellaneous Amendments) Bill, 2018 (National Assembly Bill No. 12 and 13) should ideally
contain minor and consequential amendments, some of the proposed amendments in the Bill
seem to contain many and substantive amendments which may negate the philosophical principle
behind the introduction of the “omnibus™ Bill.

MIN. NO.061/DC-N/2018 CONSIDERATION OF MEMORANDA
The Committee received and considered memoranda from the following stakeholders as follows,

1. Ministry of Industry Trade and Cooperatives
Cooperative Societies Act

The Ministry opposed the proposed creation of a class of ‘social impact members’ on account of
the fact that, the proposed amendment negates the philosophy, principles and values of the
cooperative movement.

Further, exemption of the said members from payment of subscription fees violates principle
number three of the cooperative movement on equality of members.

Further, that the approval of the resolution creating a category ‘special class members’ flies in
the face of section 3 of the Cooperative Socicties Act. The Ministry was of the view that the role
of the Cabinet Secretary is limited to providing services which may be required for the efficient
operation of cooperatives and the administration of the provisions of the Act.

In sum, the Ministry submitted that cooperatives are by nature an association of persons, not
capital and that any attempts to provide otherwise ought not be entertained.

Sacco Societies Act

The Ministry submitted that it was opposed the proposed creation of a Special Fund since the
same exists in the Cooperatives Act section 90A “Cooperative Fund™
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The Ministry was further opposed to the creation of an Investment Fund since this would be
tantamount to creating a parallel governance structure outside section 28 which provides that the
Board shall be the governing body of the society.

That the proposed Investment Committee is an amorphous body since it neither a Committee of
the Board nor management.

Creation of the proposed Special Fund Trustee will run parallel to the existing structure under the
Sacco Societies Regulatory Authority (SASRA).

The Ministry is in the process of under taking wholesome review of the National Cooperative
Policy. The exercise will result in a more comprehensive, guided and informed review of the
cooperatives laws proposed for amendment.

2. Council of Governors
The Council submitted that an inter-governmental technical committee should be formed to
review the entire principal Act since it was formed prior to the formation of county governments.

The Council further submitted that the Cooperatives Act does not take cognizance of counties yet
the Sacco Societies Act makes reference to the Sacco Act on several occasions.

3. KUSCCO
Cooperative Societies Act

KUSCCO held the view that the proposed definition was unnecessary and that it does not fit
within the context of cooperative socicties as defined by the International Cooperative Alliance
(ICA).

The union was opposed to the creation of a new class of members on the ground that the said
members will operate outside the primary rules and principles of cooperative societies.

KUSCCO further submitted that the proposed amendments violate the International cooperative
principles on open voluntary membership and democratic control.

[Further, that the proposed amendment was a violation of international principle number three on
cconomic member participation.

KUSCCO was opposed to the proposed amendment on the ground that approval of resolutions
passed at the annual general meeting is a function of the Commissioner of cooperatives whilst
the function of the Cabinet Secretary is limited to handling appeals emanating from the decisions
of the Commissioner of Cooperatives.

I‘urther, that the proposed amendment was an attempt to create a Board within a Board.

4P a

o



The union also opposed the amendment on the ground if carried as currently drafted the special
class members will only champion their interests.

The union opposed the amendment on the ground that the provision greatly limits the rights of
ordinary members and accords preferential treatment to the special class members.

[n sum, KUSCCO was of the view that the proposed amendments were discriminatory.

Sacco Societies Act

The union submitted that—
Section 2
(a) The proposed definition was unnecessary; and

(b) The proposed definition violates the cooperative principle which is the ground norm of
the cooperative sector.

Section 17
submitted that—

(a) It was opposed to the proposed creation of a new class of members on the ground that as
currently structure, the said members stand to operate outside the core principles of the
cooperative movement.

Section 19
submitted that—

(a) It was opposed to the proposed amendment on the ground if carried, the special class
members will only champion their interests thus defeating the principle of bipartisanship in the
cooperative sector.

Section 21
submitted that—

(a) It was opposed to this amendment on the ground that the provision limits the rights of
ordinary members and accords preferential treatment to the special class members.

4. Cooperative Alliance of Kenya
Cooperative Societies Act

The Cooperative Alliance of Kenya submitted that cooperative principles require that members
of a cooperative rank equally. No member of a cooperative movement should be accorded
preferential treatment above other members.
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Iurther, that the proposed amendment was both exclusionary and discriminatory as it seeks to
make the rights of ordinary members subject to the rights of the proposed Special Class
Members.

Sacco Societies Act

Submitted that the proposed amendments were out rightly discriminatory.

Further that the proposed amendment violate the basic cooperative principles including the
principle on the economic participation of members

5. Anjarwalla & Khanna Co. Advocates
Anjarwalla & Kahanna Co. advocates submitted that—

Section 32 The proposed provision is arbitrarily broad. It will compel importers to pay for
searches with the Anti-Counterfeit Authority. Too much would be lost waiting for searches.

The provision does not limit its application to good imported in the course of trade. If carried it
would be an offence to import any kind of goods for personal use into Kenya.

Recommendation
Deletion of the provision
Section 34

S 34B (1) Registration of Trademarks is a matter for the Kenya Industrial Properties Institute
(KIPI).

This will be tantamount to unnecessary duplication of tasks amongst government agencies. Thus
burdening investors and impacting negatively on the case of doing business in Kenya. The
provision flies in the face of the principle of territoriality in trademarks and IP rights The
provision as read together with the offence created under section 32(j) presumes that the
trademark or intellectual property mark will as of right have been registered in Kenya. This is not
practicable as it is possible to use IP rights without registering them.

S. 34B (2) The section accords the Authority power to approve or decline applications for
recordation trademarks.

It however fails to provide a criterion for such approval and denial.
Recommendation
The criterion for such approval or denial should be set-out expressly.

The same should be limited to confirmation that the documentary proof of currency and validity
of the registration mark at KIPI.

S, 34B (3) The proposed section requires that the citizenship and political jurisdictional details
be availed at the point of secking registration.
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Recommendation
The requirement to provide citizenship details should be expunged.

S. 34B(6) The proposed section proposes to that the recordation of a trademark shall be in force
for one year only.

This time frame is unreasonably short in the importation business.
This will reduce the ease of doing business in Kenya.
Recommendation

Validity of the recordation of the trademark should be annexed to the validity of the
corresponding registration at KIPI which is 10 years.

S. 34B(10) This section is on renewal of recordation. It appears the word “renewal” was left out.
Recommendation

Insert the phrase “for renewal of the recordation trademark™ immediately after the words
“written application”.

It is also proposed that the expulsion of the mandatory renewal of the recordation trademark.

S. 34B(13) This section requires the issues of an anti-counterfeit device upon payment of a
specified fee. This will impact negatively on the ease of doing business in Kenya.

Recommendation
The security device should be issued free of charge or upon payment of a nominal fee.

S. 34B(14) The section proposes destruction of goods imported to Kenya and which do not bear
the anti-counterfeit security device. As a general rule destruction of goods can only be
undertaken on the strength of a court order. The section does not specify the meaning of
originally imported into Kenya. Thus, it could be applied in retrospect.

Recommendation
Destruction of goods ought to be contingent upon—
(a) Application by a holder of a certificate issued under the Act.

(b) Issuance of a court order.
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MIN. NO.062/DC-N/2018 COMMITTEE OBSERVATIONS

The Committee made the following observations on the proposed Bill;

1. The Cooperative Societies Act,

The Principal Act provides for the constitution, registration and regulation of the cooperatives in
the country and related policies. The proposed amendment seeks to introduce a new type of
membership of the cooperative societies called social impact membership, with the approval of
the Cabinet Secretary. The purpose of this is to make use of the established legal framework of
the cooperatives to create a system of social impact investment. [However, the social impact
member will not pay membership fees and voting rights will be limited to resolutions regarding
the special fund, investment committee and the special fund trustee.

2. The Sacco Societies Act
This Act provides for licensing, regulation, supervision and promotion of the Sacco Societies in
the country and also establishment of the Sacco Societies Regulatory Authority.

The main amendment here is the provision for a possible establishment of a special fund into
which social impact members will contribute money for social impact investment that is meant to
be borrowed by eligible persons for the purpose of funding their start-ups and viable innovations.

In particular, the amendment provides for the establishment of a Special Fund, Investment
Committee, Advisory Board of the Investment Committee, Special I'und Trustee which is a
corporate administrator of the special fund and the eligible persons within the specific Sacco
Society where the special fund is established.

[t is worth noting that the proposed new form of membership of the Cooperative Societies and
the elaborate framework of operating the new arrangement intends to make use of the already
established legal framework and success of the cooperatives movement in Kenya. Nevertheless,
it 1s evident that there is no provision as to the benefits likely to accrue to the Sacco Society that
may establish such special fund since the beneficiaries seem to be solely, the social impact
members. In addition, there is no provision as to the contingent liabilities that may arise on
account of establishing and operating this new system within the Saccos.

3. The Micro & Small Enterprises Act.
The Micro & Small Enterprises Act provides for the promotion, development and regulation of
the Micro and Small Enterprises in the country and also establishment of the Micro & Small
Enterprises Authority.

The main thrusts of the proposed amendment are two-fold: first, there is the introduction of an
additional function to the Micro and Small Enterprises Authority which is to undertake
accreditation of business development service providers. The second one relates to the
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introduction of new source of funding to the Micro and Small Enterprises Fund as Parliamentary
Appropriation. Since part of the payouts from the fund is meant to fund SMEs, then this latter
proposal may be considered alongside the fact that funding for SMEs may be achieved through
the already existing Kenya Industrial Estates (KIE) mechanism or the now proposed social fund
under the SACCO Societies legislation.

4. The Export Processing Act,
The first amendment relates to Section 2 of the Act by introducing eligible activities in the
Export Processing Zones. They comprise of agricultural activities preceding processing as well
as value addition, aquaculture, dairy & ranching as well as silviculture. The second amendment
1s about opening up the criteria of declaring an Export Processing Zone to include a land and
building or parts of them. The third amendment proposes to relax the qualifications of an EPZ
developer or operator to reduce the minimum period of holding land for the EPZ activity from 30
to 10 years and building for 6 years.

5. The Industrial Property Act
The Industrial Property Act provides for promotion of inventive and innovative activities to
- facilitate the acquisition of technology through the grant and regulation of patents, utility models,
technovations and industrial designs among others.

The main thrust of the proposed amendment to this Act is the alighment to the provisions of the
Constitution of Kenya 2010 and other clarifications such as replacing “minister” with “Cabinet
Secretary”; correcting some referencing errors as well as introducing a slightly more elaborate
procedure for the application, examination, opposition and registration of patents.

6. The Anti-Counterfeit Act,

The proposed amendment in this Act relates to transforming the Anti-Counterfeit Agency into an
Authority and introducing new definitions that is; consumer and counterfeit mark which are key
in the functioning of the institution. Secondly, the Agency is proposed to be given additional
functions which are policy advisory and research on intellectual property and counterfeit matters.
Third, the Executive Director and inspectors {rom the Agency have been proposed to be given
powers same as the Commissioner General for KRA and customs officer respectively, when
dealing with importation of counterfeit goods. Fourth, it also prescribes elaborate provisions to
address offenses under counterfeiting including a tip-off from consumers being able to trigger an
inspection. Finally, the amendment proposes an elaborate procedure for recording and issuance
of anti-counterfeit security device, at a prescribed fee, by the Agency, the trademarks for goods
to be imported into the country. This will also extend to copyrights, trade names and other forms
of intellectual property, and the Agency is proposed to be granted powers to seize and destroy
counterfeit goods imported into the country but found without security device.

Ideally, the proposed amendments seek to strengthen the Anti-Counterfeit Agency in order to be
in a position to address the proliferation of counterfeits into the country, thereby evading
payment of necessary taxes and disregarding the intellectual property. The penalties have also
been enhanced for deterrent.
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7. The Competition Act,
This law provides for the promoting and safeguarding competition in the economy as well as
protecting consumers from unfavorable market conduct.

There is only one amendment is proposed for this Act, which is the change of the appointing
authority of the chairperson of the Competition Authority from the Cabinet Secretary to the
President. This is likely to give the Board of the authority a profile for effective performance of
its functions.

MIN. NO.063/DC-N/2018 ADJOURNMENT

The Chairperson adjourned the meeting at 12.45 p.m. The date for the next meeting will be held
' /1

on notice.

SIGNED.....ovvvvvevvvnnn, DAY A - / ...............................................................
(¢l

DATE.coveeeeeienn, Z Rt /\ CJ/. \ .......................................................

1airperson)
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MINUTES OF THE 15" SITTING OF THE DEPARTMENTAL COMMITTEE ON
TRADE, INDUSTRY AND COOPERATIVES HELD ON THURSDAY 14" JUNE, 2018
IN CPA ROOM, MAIN PARLIAMENT BUILDING, AT 10.30 AM.

PRESENT

. Hon. Kanini Kega, MP — Chairperson

2. Hon. Cornelly Serem, MP —Vice Chairperson
3. Hon. Alois Musa Lentoimaga, MP

4. Hon. Andrew Mwadime, MP

5. Hon. Daniel Maanzo, MP

6. Hon. James Mukwe, MP

7. Hon. Kipruto Moi, MP

8. Hon. Gichimu Robert, MP

9. Hon. Kimani Patrick Wainaina Jungle, MP
10. Hon. Nduati Joseph Ngugi, MP

11. Hon. Wachira Rahab Mukami, MP

12. Hon. (Dr.) Wilberforce Oundo, Phd, MP

APOLOGIES
1. Hon. Alexander Kimutai Kigen Kosgey, MP
2. Hon. Bunyasi John Sakwa, MDP

3. Hon. Murungi Kathuri, MP

4. Hon. Jones Mlolwa, MP

5. Hon. Wanyonyi Ferdinand, MP

6. Hon. Anab Mohamed Gure, MP

7. Hon. Korir Generali Nixon Kiprotich, MP
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IN ATTENDANCE

STAKEHOLDERS

I [‘anwel Kidenda CLEO EPZA

2 Chailes W Mahinda AG CIIO Special Econonuce Zones Authonity
3 Ms Dons Githua Ministiy of Industty, I'rade and Cooperatives
4 Ms Maria Ouya Cotp Sccictary EPZA

5 M1 Ephantus Mogere Account Manager Legal Seivice EPZA

6 M. J O Adelo DD ACA

7. Dt John Akoth DI ACA

NATIONAL ASSEMBLY

| Mi LEuck Nyambatt Clerk Assistant 111
2 Ms. Nutt K Nataan Cleik Assistant 111
3 Mt Peter Mwauia Legal Counsel 11

4 M. Jonathan Lemurt Fiscal Analyst

5 Mt Chelanga Maiyo Rescarch Officer 11
6 Ms Wimfied Alicno Audio Officer

7 M. Richard Sang Scigeant at Atms
MIN. NO.064/DC-N/2018 PRELIMINARIES

I'he Chauperson called the meeting to order at 10 30 am and proceeded to say the payer
Inttoductions wete made thereafter and the stakeholders weie mvited to submit then views on
the Statute Law (Miscellancous Amendment) Bill. 2018

MIN. NO.065/DC-N/2018 MELETING WITH STAKENHOLDERS ON  TIE
STATUTE LAW (MISCELLANEOUS
AMENDMENTS) BILL, 2018

SPECIAL BCONOMIC ZONES AUTTIORITY
Lhe Cluel Exccutive Officer (EPZA) M1 Mahinda submutted as tollows. thal.-

2||)‘\:



EPZA welcomes the proposed amendments as it will create a conducive environment for

investors in the manufacturing sector and promoting value addition.

The proposed amendments seeks to broaden the list of eligible activities under the EPZ Act (Cap
517) of the Laws of Kenya

The proposal seeks to reduce the cost of value addition on local agricultural products by
integrating the agricultural activities with direct value addition under the Export Processing
Zones (EPZ) program as opposed to the current situation where the separation approach leads to
increased costs as the agricultural activities are taxed and administered under a separate
regulatory regime then the value addition is regulated under the EPZs. This will expand EPZ
benefits to the agricultural activity and therefore make Kenya’s value added agricultural products
more competitive globally.

Commercial activities have been allowed under the EPZ Act since inception of the EPZ program.
EPZA works with KRA Customs Services which is present at all EPZs and is mandated to
collect revenue to ensure compliance and collect taxes on EPZ local sales.

The proposed amendment targets attraction of investments in Global Sourcing/Buying Houses
(IPR own-ers/brand owners); Regional Distribution/Logistics Hubs (e.g. intermediate goods and
consumables) with full taxes paid for domestic sales.

The current restriction makes Kenya unattractive as a regional trade logistics hub and denies
local manufacturers ready access to critical inputs to support manufacturing investments.

ANTI-COUNTERFEIT AGENCY
The CEO ACA, Mr. Kidenda submitted as follows, that;-

The Agency welcome the proposed amendments as it will keep away counterfeits from the
market and ensure fair competition and ease of doing business for legitimate businesses.

ACA’s experience has shown that unbranded goods are a major source of [P infringements.

Kenya is under obligation to provide protection for trademarks registered in other countries
under TRIPS and in respect of goods that are traded in the country. Therefore, IP protection must
not be made voluntary in order to protect the IP owners, government, consumers and the general
public from harmful counterfeit goods.
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MIN. NO.066/DC-N/2018 COMMITTEE OBSERVATIONS
The Committee observed that,

The Bill seem to contain many and substantive amendments which may negate the philosophical
principle behind the introduction of the “omnibus™ Bill which should ideally contain minor and
consequential amendments.

There was nced to hold another consultative meeting with the Special Economic Zones
Authority, Anti-Counterfeit Authority in conjunction with the Ministry of Industry, Trade and
Cooperatives so that Members can be well informed regarding the proposed amendments. It was

therefore recommended that the secretariat to organize a retreat on the same,

MIN. NO.067/DC-N/2018 ADJOURNMENT

The Chairperson adjourned the meeting at 12.45 p.m. The date for the next meeting will be held

on notice.

SIGNED. ..o 5/ / ..................................................................
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MINUTES OF THE 16" SITTING OF THE DEPARTMENTAL COMMITTEE ON
TRADE, INDUSTRY AND COOPERATIVES HELD ON TUESDAY 19™ JUNE, 2018 IN
COMMITTEE ROOM ON 4™ FLOOR PROTECTION HOUSE, AT 10.00 AM.

PRESENT

1. Hon. Kanini Kega, MP — Chairperson

2. Hon. Cornelly Serem, MP —Vice Chairperson
Hon. Alois Musa Lentoimaga, MP

Hon. Andrew Mwadime, MP

Hon. Damel Maanzo, MP

(WS ]

Hon. Wanyonyi Ferdinand, MP
Hon. Jones Mlolwa, MP
Hon. Kipruto Mo1, MP

NoF od ooy A B

Hon. Gichimu Robert, MP
10. Hon. Nduati Joseph Ngugi, MP
11. Hon. (Dr.) Wilberforce Oundo, Phd, MP

APOLOGIES

1. Hon. Alexander Kimutai Kigen Kosgey, MP
2. Hon. Bunyasi John Sakwa, MP

3. Hon. Murungi Kathuri, MP

4. Hon. James Mukwe, MP

5. Hon. Anab Mohamed Gure, MP

6. Hon. Kimani Patrick Wainaina Jungle, MP
7. Hon. Korir Generali Nixon Kiprotich, MP

8. Hon. Wachira Rahab Mukami, MP
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IN ATTENDANCE

NATIONAL ASSEMBLY

I M1 [Z1ick Nyvambat Cletk Assistant I
2 Ms Nuit K Nataan Cleik Assistant HI
3 Mi. Peter Mwawia Legal Counsel 11

4 Mr. Chelanga Maiyo Reseaich OfTicer 111
5 Mr Richaid Sang Scigeant at Auns
MIN. NO.068/DC-N/2018 PRELIMINARIES

The Chanperson called the mecting to order at 10 00 am and procecded to say the prayer

MIN. NO.069/DC-N/2018 CONSIDERATION OF THE STATUTE LAW
(MISCELLANEOQUS AMENDMINTS) (NO. 2) BILL,
2018

The Committee deliberated on the Bill as [ollows—
Clause By Clause Analysis

The Comnuttee analyzed the proposed amendments clause by clause and made its
rccommendations as [ollows—

1. Cooperatives Socicties Act, (Cap. 490)

Scction 2

Inscit the following new definivon m proper alphabetical sequence-

“social impact member” means a member belonging o a class established under section 17(2).
Committee Recommendation

THAT the pioposed amendment to section 2 of the Cooperative Sociclies Act, be deleted
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Justification

The provision sought to be introduced through the proposed amendment violates the cooperative
principle on equality of members. The proposed amendment if carried will segregate the sector
by according preferential treatment to the proposed social impact members.

Section 17 Renumber the existing provision as subsection (1).
Insert the following new subsections immediately after subsection (1) -

(2) The annual general meeting of a co-operative society may resolve by ordinary
resolution to create a class of social impact members of the co-operative society.

(3) The social impact members under subsection (2) shall be exempted from payment to
the society in respect of membership of the society.

(4) A resolution of the annual general meeting of a co-operative society under subsection
(2) shall be subject to the approval of the Cabinet Secretary.

Committee Recommendation

THAT the proposed amendment to section 17 of the Cooperative Societies Act, be deleted.
Justification

The proposed amendment seeks to make provision for the passing of a resolution creating a class
of social impact members at the Annual General Meeting of a cooperative society. The proposed

amendment violates the equality principle of the cooperative movement.

Further, the proposed exemption of social impact members from payment of membership fee is
as discriminatory as it is unfair.

Section 19

Renumber the existing provision as subsection (1).

Insert the following new subsections immediately after subsection (1)—
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(2) Notwithstanding subsection (1), social impact members shall only vote on resolutions
relating to the special fund, the investment committee, the special fund trustee and the matters
incidental thereto.

(3) The members of the society, other than social impact members shall not be entitled to
vote on matters reserved for the social impact members.

Committee Recommendation

THAT, the proposed amendment to section 19 of the Cooperative Societies Act, be deleted.
Justification

The proposed amendment seeks to accord preferential treatment to social impact members by

requiring them to vote only on resolutions relating to the special fund, the investment committee,
the special fund trustee and matters incidental thereto.

Section 21 (a)

Insert the expression “subject to section 19(2) and 19(3) of this Act,” at the beginning of the
paragraph.

Committee Recommendation
THAT, the proposed amendment to section 21(a) of the Cooperative Societies Act be deleted.
Justification

The proposed amendment seeks to amend a non-existent section. The principal Act contain a any
provision numbered section 21 (a).

2. Sacco Sociceties Act, 2008 (No. 14 of 2008)
Section 2
[nsert the following new definitions in proper alphabetical sequence -

“Advisory Board” the Advisory Board constituted under section 47B(4)(c);
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“eligible person” means a member of the Sacco society in which the relevant Special
IFund has been established who satislies the criteria set out in this Act, the regulations and the by-
laws of the Sacco Society;

“Investment Committee” means a committee established under section 47B;

“social impact member™ has the meaning assigned to it in the Co-operative Societies Act;
I £

“Special Fund” means a fund established under section 47A;

“Special Fund Investment Policy” means the policy formulated by the Investment
Committee to govern investments from the Special I‘'und; and

“Special Fund Trustee” means the trustee of the Special Fund constituted under section

47C.

Committee Recommendation

THAT the proposed amendment to section 2 of the Sacco Societies Act, be deleted.
Justification

The proposed amendment seeks to introduce new definitions whose primary objective is to
provide for the creation of structures which are contrary to the cooperative principles and the
existing provisions of the principal Act. Further, it is noteworthy that the proposed amendments
particularly violate principle number three of the cooperative principles on equality of
contributions among members.

Further, there is no inter-play between existing structures in the Sacco sector and the proposed
amendments.

Section 38

Insert the following expression at the beginning of the subsection -

“Subject to Part IVA of the Act,”

Recommendation

THAT the proposed amendment to section 38(1) of the Sacco Societies Act, be deleted.
Justification

The proposed amendment seeks to create a Special Fund under the principal Act. The special
fund proposed to be created under the proposed new Part [VA does not synchronize with existing
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structures in the Sacco movement. Therefore, the failure to synchronize with existing structures
in the Sacco movement renders the proposed Special 'und inoperable under the prevailing Sacco
societies regime.

New Insert the following parts immediately after section 47—
PART IVA - THE SPECIAL FUND
47A. (1) A Sacco society may establish a fund to be known as the Special Fund.

(2) There shall be paid into the Special Fund monies received from the social impact
members.

(3) The Investment Committee shall determine the amount of contribution into the
Special Fund by social impact members.

(4) The Special Fund shall be applied towards -

(a) providing start-up and carly stage financing to an eligible person with
respect to viable innovations as assessed by the Investment Committee;

(b) the remuneration of the Special Fund Trustee and the members of the
Investment Committee; and

(c) taxes, costs and other charges which may accrue as a result of operation of
the Special Fund.

(5) Any investments from the Special Fund shall be in accordance with the Special Fund
Investment Policy.

(6) A document involving a function under subsection (4) shall be validly executed if
signed by the Special Fund Trustee, and a member of the Investment Committee who is
authorized by the Investment Committee, and any (urther requirement stipulated in the by-laws
of the Sacco society.

(7) All income from the Special Fund shall be distributed by the Special Fund trustee as
approved by the Investment Committee among the social impact members pro rata their

contribution to the Special Fund.

(8) The Sacco society shall have a first charge over things or articles produced with the

aid of money lent to an eligible person from the Special Fund.

(9) The Sacco society shall have a first charge over the share or interest in the capital
and on the deposits of an eligible person, and upon any dividend, bonus or accumulated funds
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payable to an eligible person in respect of any debt due from such person to the Sacco society,
and the Sacco society may set off any sum credited or payable to such eligible person towards
the payment of any such debt.

(10) A Sacco society that establishes a Special Fund shall make such provisions under its
by-laws for the better carrying out of this section.

Recommendation
THAT the proposed amendment to section 47 of the Sacco Societies Act, be deleted.
Justification

The Special Fund proposed to be created under the proposed new Part IVA violates existing
structures in the cooperative movement. Establishing the Fund would be tantamount to creating a
parallel governance structure outside the provisions of the Act. The Act provide that the Board
shall be the governing body of the society.

Additionally, the proposed restriction of the surplus funds that emanate from the Special Fund to
Special Impact Members only is out rightly discriminatory.

Further, the Fund has no relation to structures currently existing under the principal Act.

PART IVB - THE INVESTMENT COMMITTEE
47B. (1) A Sacco society with a Special Fund shall establish an Investment Committee.

(2) The Investment Committee shall comprise of four members appointed by the social
impact members.

(3) A person is qualified for appointment to the Investment Committee if that person—
(a) holds a degree in economics from a university recognized in Kenya;
(b) holds a degree in finance from a university recognized in Kenya;
(c) holds a degree in law from a university recognized in Kenya; or

(d) holds a degree in the field of operation in which the Sacco society
predominantly operates from a university recognized in Kenya.

(4) The members of the Investment Committee shall have at least six years professional
experience in their above respective fields.
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(5) The members of the Investment Committee shall not be members of the relevant
Sacco society.

(6) The functions of the Investment Committee shall include -

(a) considering and approving applications by eligible persons for financing from
the Special Fund;

(b) formulating the Special Fund Investment Policy:

(c) appointing such number of members to the Advisory Board as it deems
necessary to provide relevant technical input, including: project management, legal and
general advisory services to the eligible person in relation to a project financed with
funds from the Special Fund;

(d) to determine the terms of reimbursement of all reasonable costs incurred by
the Advisory Board; and

(e) to determine the provisions to be made for capital and recurrent expenditure
for the operation of the Special Fund.

47C. The Special Fund Investment Policy shall stipulate investment criteria to be applied
by the investment committee including—

(a) the minimum and maximum investment amounts in any single eligible person;

(b) the investment rules and the investment process including minimum
commitment and investment periods and procedures for draw down;

(c) exposure limits to individual eligible person;
(d) the preferred mode of divestiture from the eligible person;

(e) disclose a clear strategy for the diversification of investments in the eligible

person; and
() criteria for determining whether an investment shall be by way of debt or

equity.

Recommendation
THAT the proposed amendment to section 47 of the Sacco Societies Act be deleted.
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Justification

The proposed Investment Committee is an amorphous body because it is neither a Committee of
the Board nor management. The proposed Investment Committee seeks to serve partisan
interests this is discriminatory.

PART IVC - THE SPECIAL FUND TRUSTEE
47D. (1) A Sacco society with a Special Fund shall have a Special Fund Trustee.

(2) A Special Fund Trustee shall be appointed by the social impact members on such
terms the social impact members shall deem necessary.

(3) A Special Fund Trustee shall -

(a) be a body corporate having a paid-up capital of not less than five million
Kenya Shillings;

(b) be empowered by its memorandum and articles of association to undertake
trusts;

(c) not be a member of the relevant Sacco society; and

(d) have a demonstrable track record of at least three years as a trustee or in the
alternative, one or more of its directors or partners shall have a demonstrable
track record in the management of a trust for a period of at least three years.

(4) The functions of the Special Fund Trustee shall include -

(a) taking into custody the special fund, any income accruing to it and any
security furnished pursuant to any investment made from the Special FFund
and holding such funds, income or security for the benefit of social impact
members;

(b) managing, controlling and administering the Special Fund in such manner and
for such purpose as best promotes the objects for which the Special Fund is
established;

(c) investing any monies of the Special I'und not immediately required for the
purposes for which the Special IF'und is established;

(d) keeping proper books and records of account with respect to income,
expenditure, liabilities and assets of the Special Fund;

(e) collecting and maintaining the income of social impact members including
maintenance of individual membership records;

(f) providing members with their individual financial records; and

(g) such other functions as may be allocated to it by the by-laws of the Sacco
society.
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(5) The Special Fund Trustee shall be remunerated for their service from the Special
I'und.

Recommendation

THAT the proposed amendment to section 47 of the Sacco Societies Act be deleted.

The proposed creation of a Special 'und Trustee contradicts the existing structure under the
Sacco Societies Regulatory Authority (SASRA). Therefore, if passed, the provision is likely to
occasion needless operational conflicts in the sector.

3. Micro and Small Enterprises Act, 2012 (No. 55 of 2012)
Section 4

(1) Insert the word “associations” immediately after the word “Enterprises™.

(2) Insert the word “associations”™ immediately after the word “Enterprises™.

(3) Insert the words “Associations and Umbrella Organizations™ immediately after the word
“Enterprises”.

Committee Recommendation
Agreed to

Section 29 Insert the following subsection immediately after subsection (2) -

(4) The Authority shall have its headquarters in Nairobi and may establish such other offices
in the Counties as it deems appropriate.

Committee Recommendation

Agreed to

Section 31 Insert the following paragraphs immediately after paragraph (k) -
(1) to undertake accreditation of business development service providers; and

(m) to perform any other function necessary for the implementation of this Act or other

written law.,

Committee Recommendation
Agreed to
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Section 48  Insert the words “County Governments” immediately after the word “agencies’.

Committee Recommendation
Agreed to

Section 49 Insert the words “County Governments” immediately after the word “agencies”.

Committee Recommendation
Agreed to

Section 51
(5) Insert the following paragraph immediately after paragraph (d) —

(da) such monies as may be appropriated by Parliament.

(6) Delete the words “treasury bills, treasury bonds or other securities issued by the
Government and any income from the investments shall be credited to the Fund” and
substitute therefor the expression “accordance with the Public Finance Management Act,
2012™.

Committee Recommendation
Agreed to

Section 53

(1) Delete the expressions “Community-based organization” and “non-governmental
organizations”.

(4) Delete and substitute therefor the following subsection-

(4) The Fund shall be managed in accordance with the Public Finance Management Act,
2012,

Committee Recommendation

Agreed to
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MIN. NO.070/DC-N/2018 ADOPTION OF THE STATUTE LAW
(MISCELLANEOQUS AMENDMENTS) (NO. 2) BILL,
2018

The Commuttee adopted the report with the proposed amendments

MIN. NO.071/DC-N/2018 ADJOURNMENT

The Chanpeison adjourned the meeting at 12 30 pm |he date for the next mecting will be held

on netice.

SIGNED ' I A

DATT e ‘“('/)‘-"\ ............................................
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NATIDNAL ASSEMBLY
TWELFTH PARLIAMENT - SECOND SESSION

" Inthe matter of con-slderatmn by the Natlunal Assemhly of the
Statute Law [Miscellaneous Amendments] [No.2] Bill, 20!8
- [Natmnal Assemhiy Bill Nn 13 of 2018]

Article 1B(1)(b) of the Constitution provides that, “Puriﬁament shall facilitate
public participation and invalvement in the legislative and other business of

Parliament and its Committees” Standing Order 127(3) provides that, “the
Departmental Committee to which a Bill is committed shall focilitate public
participation and shall take into account views and recommendations of the public
when the Committes mukes its report to the House".

The Statute Law [Miscellaneous Amendments) [No. 2]. Btll 2018 [Nstional
Assembly Bill No. 13 of 2018) was published on 10* Apnl 2018 and read a
First Time on 18™ April, 2018. The Bill is in keeping with the practice of making
various amendments which do not merit the publication of separate Bills and
consolidating them into ane Bill. The Bill therefore proposes amendments to
various Acts of Parlizment. Pursuant to the provisions of Standing Order 127(1)
of the National Assembly Standing Orders which provides that; a Bill having been
read a First Time shall stand committed to the relevant Departmental Committee
without question being put and Standing Order 216 (5)(b) which mandates
Departmental Committees; to study ond review all legisiation referred to it, the
proposed amendments to various Acts of Parliament stand committed to the
following Departmental Committees of the National Assembly:-

[NO. - [ ACT TOBE AMENDED COMMITTEE

i The Betting Lotteries and Gaming Act (Cap131)  |Sports, Culture and
Tourism ]

2. The Dairy Industry Act (Cap 336) Agriculture and

3. The Crops Act No. 16 of 2013 Livestock

4. The Fisheries Management and Development Act
No. 35 of 2016

5. | The Cooperatives Societies Act (Cap 420)
[E. |The Sacco Sacieties Act No. 14 of 2008
7. *™ |The Micro and Small Enterprises Act No. 55 of

Trade, Industry and
Cooperatives

2012 o o
8. Public Private Partnership Act No. 15 of 2013
9. The National Hospital Insurance Fund Act No. 4 Health
ofl988
10. The Statistics Act No. 4 of 2006 Finance and National
. The Public Procurement & Asset Disposal Act No, | Planning
{ 330f 2015
2. [The Energy Act No. 12 of 2006 Energy
h:}. The Urban Areas and Cities Act No. 13 of 201 Lands
14. The Technical and Vocational Education and Education and

Training Act No. 29 of 2013 Research

15: The National Employment Authority No. 3 of 2016 |Labour and Social
e | Welfare

Pursuant to Article 18(1)(b) and Standing Order 127(3), the Clerk of the National
Assembly invites members of the Public to submit any representations they may
have on the Statute Law [Miscellaneous Amendments) [No.2), Bill, 2018.
The representations may be forwarded to the Clerk of the National Assembly,
P.O. Box 41842-00100, Nairohi; hand-delivered to the Office of the Clerk,
Main Parliament Buildings, Nairebi; or emailed to clerk@parliament.go.ke;
to be received on or before Monday, 14 May, 2018 at 5:00 pm. The Bill may
be found on the Parliament website at http:/www.parliament.goke.or http
fwww kenyalaw.org.
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MINISTRY OF INDUSTRY, TRADE AND COOPERATIVES
Office of the Cabinet Secretary
Telephone: 020-2731531-9 Social Security House, Block A
Fax 020-2731511 Bishops Road, Capitol Hill
Email: cs.moled@gmail.com P.O. Box 30547-001100
When replying please quote NAIROBI
Ref:  MITC/SDC/3/16 Date 11" May. 2018

Mr. Michael Sialai, EBS

Clerk of the National assembly.
Parliament Building,

P. O Box 41842-00100,
NAIROBI

IN THE MATTER OF CONSIDERATION BY THE NATIONAL ASSEMBLY OF THE
STATUTE OF LAW (MISCELENEOUS AMENDMENTS) (No. 2) BILL, 2018
(NATIONAL ASSEMBLY BILL NO. 13 of 2018)

Reference is made to an advertisement by Parliament in the Daily Nation of 7" May 2018
inviting the public for submission of memoranda on the above subject.

Being the Ministry responsible for Co-operative growth and development, we hereby make our
submissions as regard to the proposed amendment to the Co-operative Societies Act (Cap. 490)
and the Sacco Societies Act No. 14 of 2008.

1. THE CO-OPERATIVE SOCIETIES ACT (CAP. 490)
The Act relates to the constitution, registration and regulation of Co-operative societies and for

purposes incidentals thereto.

Proposed amendments

The proposed amendments create a class of social impact members of the co-operative societies
subject 10 approval of the Cabinet secretary. These members are exempted from payment to the
society in respect of their membership. This ciass of new members shall only vote on resolutions
in relation to special fund, investment committec and special fund trustee. Other members of the
society shall not be entitled to vote on matters reserved for the special impact members.



Submission
We object to the creation of the Social impact members due to the following:

1. The creation of a special class of memberships negates the philosophy, principles and
values of co-operatives on segregation based on class, gender, creed, religion and color;

2. Exempting some members from payment of membership fee is against the co-operative
principle number 3 on economic member participation which requires all members to
contribute equitably to economic activities of the co-operative;

3. The approval of the resolution establishing Special Impact Members by the Cabinet
Secretary denies any aggrieved party right to appeal. The approval by Cabinet Secretary
is also inconsistent with Section 3 of the Co-operative Societies Act which states inter
alia “The Commissioner shall be responsible for the growth and development of co-
operative societies by providing such services as may be required by co-operative
societies for their organization, registration, operation, advancement, dissolution and for
administration of the provisions of this Act’’; and

4, Denying a section of members from participation in decision making of any Co-operative
business is contrary to co-operative principles and values. Co-operatives by nature arc
association of persons and not capital. Co-operative principle number 2 on democratic
member control stipulates that co-operatives are democratic organization controlled by
their members who actively participate in setting their policies and making decistons. Co-
operatives members have equal votes on all matters pertaining to co-operative business.
This is also in contravention of Co-operative Societies Act 21 on rights of members.

2. SACCO SOCIETIES ACT NO. 14. OF 2008
This Act provides for licensing, regulation, supervision and promotion of Sacco societies and
establishes the Sacco Societies Regulatory Authority.

Proposed amendments

The Miscellaneous Amendments Bill proposes to amend the Sacco Societies Act, (No. 14 of
2008) to create an exemption to the restricted investments that a Sacco society is permitted to
make. The bill seeks to provide for the establishment of a Special Fund by Sacco societies, the
establishment of an Investment Committee 1o monitor and supervise the Special Fund and the
appointment of a Special Fund Trustee who shall be responsible for receiving and investing the

Special Fund.
Submission

We object to the creation of the Special Fund, Investment Committee and Special Iund trustees

due to the following:



I. The creation of the fund is not necessary since a similar fund exist under the Co-operative
Societies Act section 90 A”-Co-operative Development Fund™;

2. The establishment of an Investment committee will introduce a parallel governance
structure outside the existing structure provided in section 28 of Co-operative Societies
Act which stipulates that the Committee (Board) shall be the governing body of the
society;

3. The appointment of the investment committee by the Social Impact Members is contrary
to the provisions of Section 28 (3) which exclusively confers powers to the Management
(Board) to enter into contracts:

4, The Investment committee is an amorphous and ambiguous entity since it is neither a

S ]

committee of the governing body nor management;

5. The prescribed qualification for Investment Committee is un-implementable in its current
form since it requires an individual to posses a multiplicity of bachelor degrees;

6. The establishment of the special fund trustee will create another center of operation
outside the jurisdiction of the existing governing authority (SACCO board). Further, the
relationship between the Special Fund Trustee as a body corporate and the Sacco Society
as a legal entity is not clearly spelled out in the amendments. Thus these amendments
will cause conflicts and confusion in the administration of Sacco business; and

7. Restricting the sharing of surplus from the Special IF'und to Special Impact Members only
is discriminatory and therefore against the co-operative spirit.

Conclusion

Universally, Co-operatives are autonomous association of persons united voluntarily to meet
their common economic, social, and cultural needs and aspirations through a jointly owned and
democratically- controlled enterprise whose legislation are guided by ILO’s recommendations on
the promotion of Co-operatives .

Co-operatives are founded on the values of self help, self responsibility and self sufficiency.
Since independence Co-operatives have continued transforming the lives of Kenyans by
empowering them socially and economically. The creation of new structures to promote social
impact in co-operatives is superfluous and unwarranted. This bill introduces un-mitigated risks to
the ordinary members since any malpractice on the fund will be borne by the members. The bill
discourages savings mobilization by ordinary members since there will be no motivation for
them to save as they can access funds contributed by Social Impact Members

The proposed amendments threaten the existence of co-operatives institutions in the Country
and therefore we are opposed to the amendments.
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Way forward

The Miistiy is 1n the final stages of 1eviewing the National Cooperative Development policy
which will pave the way for a compichensive review of all cooperative legislations. It is our
considered view that at tus stage any piece meal amendment of the co-operative laws 1s
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Adan Mohamed, EGH / o )
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COUNCIL OF GOVERNORS

Westlands Delta House 2" Floor, Waiyaki Way. . Tel :(020) 2403314,2403313
PO. BOX 40401-00100, +254 729 777 281
Nairobi. £-mail:info@cog.go. ke
OUR REF: COG/6/12 Vol. 6 17th May, 2018
Michael Sialai, EBS
The Clerk of the National Assembly
Parliament Buildings
NAIROBI.
Mr. Sialac
Dear Y. (a
J
LETTER FORWARDING THE LEGISLATIVE MEMORANDUM ON THE STATUTE LAW
(MISCELLANEOUS AMENDMENTS) BILL, 2018 -
The above subject matter and our letter dated 11" May, 2018 in which we requested
extension of time to submit our memoranda refer.
The Council of Governors appreciates that in realizing the objects of Devolution,
the principles of consultation and cooperation under Article 6(2) and Article 189 of
the Constitution are inevitable.
Based on these principles, the Council of Governors has reviewed the Statute Law
(Miscellaneous Amendments) Bill (National Assembly Bills No. 12 and 13) and would
like to forward for the consideration of the National Assembly the legislative
memoranda attached herewith.
Yours g;\
=
@ NECENVIE
Jacqueline Mogeni l 18 MAY Zmﬂj D :
Chief Executive Officer |
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COUNCIL OF GOVERNORS A 3-\3

LEGISLATIVE MEMORANDUM ON THE STATUTE LAW (MISCELLANEOQUS AMENDMENTS)
(NO. 2) BILL, 2018 - THE SACCO SOCIETIES ACT (NO. 14 OF 2008)

To
THE NATIONAL ASSEMBLY

From
THE COUNCIL OF GOVERNORS
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Formation of an intergovernmental technical committee to review the entire
principal Act since 1t’s a legislation that was passed before the coming in of County
Governments.

Incorporation of the recommendations of the Defunct Transition Authority Report
that highlight the role of County Governments m development and regulation of
SACCOs

Further Amendments to the Cooperative Societies Act. The Cooperative Society Act
1997 does not recognize Counties yet the Sacco Societies Act keeps referring to it

The Sacco Society (Amendment) Bill, 2018 only address a small part of the principal
Act.
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LEGISLATIVE MEMORANDUM ON THE STATUTE LAW (MISCELLANEOUS AMENDMENTS)

1|jPage

(NO. 2) BILL, 2018 - THE SACCO SOCIETIES ACT (NO. 14 OF 2008)

To
THE NATIONAL ASSEMBLY

From
THE COUNCIL OF GOVERNORS
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Issues of consideration in the SACCO Societies Act 2008 include but are not limited to;

Section No.

Provision of Section in the Act

Proposed Amendment

Justification for amendment
and recommendation

2 Interpretation

Provides for definition and
Interpretation

fnclusion of:

“County Governments” means the County
Government established by Article 76(1) of
the Constitution.

County Covernments have a
critical role to play n the
promotion and regulation of
SACCOs as provided in the Forth
Schedule of the Constitution
specifically the ones that are
mited to an :ndividual County
operation.

carry out deposit-taking business
In accordance with this Act;

(a) hcense Sacco societies to carry out

deposit-taking business in accordance with
this Act;

3. Application 3(2) For the purposes of Section 3(2) should read as follows: Delete the word “Minister” and
subsection (1)(b}, the Minister 3(2) For the purposes of subsection (1)(b), | substitute with “Cabinet
may make regulations— the Cabinet Secretary may make regulations Secretary”

(a) specifying the non-deposit N consultation with County Governments— | Add the words “in consultation

taking business to which that (a) specifying the non-deposit taking with  County  Governments”

subsection applies; and business to which that subsection applies : immediately after regulations.

{b) prescribing measures for the | and Some of the deposit-taking and

conduct  of the specified | (b) prescribing measures for the conduct of non-deposit taking SACCOs are 1n

business. the specified bus'ness. the junsdiction and control of
County Governments and hence
need for ther inclusion in
development of the regulations.

5. Objects  and | The objects and functions of the | The Section 5 should be amended to read: | Delete Sectinn 5(b) “regulate and

| functions  of  the | Authority shall be to— The objects and functions of the Authority | supervise Sacco societies”

Authority (a) license Sacco socteties to | shall be to—

The proviso 5(b) does not take
Into consideration the fact that
non-deposi-  taking  SACCOs

Page 4 of 8
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(c) require or oversee Sacco
societies’ workout plan to avert
or alleviate financial difficulties;
(d) prescribe the maximum
number of years an external
auditor may serve the same
Sacco society;

(e) exercise such incidental
powers as may be necessary or
requisite to enable it to
effectively carry out its functions
under this Act.

(d) prescribe the maximum number of vears
an external auditor may serve the same
deposit-taking Sacco society;

(e) exercise such incidental powers as may
be necessary or requisite to enable 1t to

effectively carry out its functions under this
Act.
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Formation of an intergovernmental technical committee to review the entire
principal Act since it’s a legislation that was passed before the coming in of County
Governments.

2. Incorporation of the recommendations of the Defunct Transition Authonity Report
that highlight the role of County Governments in development and regulation of
SACCOs.

3 Further Amendments to the Cooperative Societies Act. The Cooperative Society Act
1997 does not recognize Counties yet the Sacco Societies Act keeps referring to it

4. The Sacco Society (Amendment) Bill, 2018 only address a small part of the principal

Act.
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COUNCIL OF GOVERNORS

LEGISLATIVE MEMORANDUM ON THE STATUTE LAW (MISCELLANEOUS AMENDMENTS)
(NO. 2) BILL, 2018 - THE MICRO AND SMALL ENTERPRISES ACT 2012 (NO. 55 OF 2012)

l1|Page

To
THE NATIONAL ASSEMBLY

From
THE COUNCIL OF GOVERNORS



MEMORANDUM ON THE MICRO AND SMALL ENTERPRISES ACT 2012 (NO. 55 OF 2012)

The Counail of Governors,

In recognition of Article 1(4) of the Constitution of Kenya, that sovereign power of the people 1s exercised at the national level
and the county level;

In further recognition of Article 6 (2) that governments at the national and county levels are distinct; and

Aware of the need for coordination and consultation between the National Covernment and County Governments to ensure that
legislation responds to the key 1ssues facing devolution, and further reflects the spint and objects of devolution.

The Council hereby notes as follows on the The Micro and Small Enterprises Act 2012 (No. 55 of 2012) (the Bill):

A. General Comments :

The object of this Bill is amend the Micro and Small Enterprises Act 2012 (No. 55 of 2012) in a view to amend the MSE Act to create
a conducive environment for investors.

Considerations in reviewing the Statute Law (Miscellaneous Amendments) (No. 2) Bill, 2018-The Micro and Small Enterprises
Act 2012 (No. 55 of 2012)

The Council of Governors cansidered the following:

1. Constitutional threshold (Envisaged under the Fourth schedule of the constitution on Trade development and regulation
including fair trading practices.

2|0
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Inclusion of County Governments in Development and Regulation of Micro, Small and Medium Enterprises

The Council proposes that there is need to review the Principal Act (The Micro and Small Enterprises Act 2012 (No. 55 of 2012) to

include and expand the functions of County Governments in the development and regulation of the sector aside from the ones
included in the proposed amendments.

The Council is in agreement with the proposed amendments in the Statute Law (Miscellaneous Amendments) (No. 2) Bill, 2018-

The Micro and Small Enterprises Act 2012 (No. 55 of 2012).

The Council proposes further amendments to the Micro and Small Enterprises Act 2012 (No. 55 of 2012) as follows;

Section No.

Provision of Section in the Act

Proposed Amendment

Justification for amendment and |

recommendation

31. Functions of the
f Authority

The Functions of the Authority
shall be to -

The Functions of the
Authority in  consultation
with County Governments
shall be to...

The Principal Act is amended by
inserting “in consultation with County
Governments” immediately after the
word Authority.

County Governments are key not only in
the implementation but also in the |
achievement of the stipulated functions
of the Authority.

46. Authority to
advise on zoning,
etc, of land.

46. The Authority shall advise and

liaise with the relevant authorities
for the earmarking and zoning
out of land for the development
of micro and small enterprises.

The Authority shall advise
and liaise with the relevant
National Government
Ministries, Agencies, County
Governments and authorities
for the earmarking and
zoning out of land for the
development of micro and
small enterprises.

The Principal Act is amended by
inserting  “National Government
Ministries, Agencies, County
Covernments and” immediately after
the word relevant.

Article  63(3) of the Constitutions
mandates County Governments to hold
community land on behalf of
Communities. This therefore means that
in the event of earmarking and zoning |
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(<) access of loans granted under
section 53 (2) by micro and small
enterprises;

(d) prescribing the form of
accounts  to be used by
associations or umbrella
organization;

(e) securing the submisston to the
Registrar of periodical returns
relating to the constitution, rules,
membership and management of
assoclations or umbrella
organization;

(f) Prescribing penalties for the
breach of any such regulations.

(b) access of loans granted
under section 53 (2) by micro
and small enterprises;

(¢) prescribing the form of
accounts to be used by
associations or umbrella
organization;

(d) securing the submission
to the Registrar of periodical
returns relating to the
constitution, rules,
membership and
management of associations
or umbrella organization;

(e) Prescribing penalties for
the breach of any such
regulations.

doing business hence affecting the Ease
of Doing Business in the Country due to
multiplicity of taxes and levies.

6]~




| 14 §

KUSCCO Centre
[8) Kilimanjaro Avenue, Upper Hill

P.0O. Box 28403 - 00200, Nairobi, KENYA

P=YelV7e f:‘ul 3 Sav & = eratives | ted
Kenya Union of Savings & Credit Co-operatives Ltd e Syt
Fax: 020 -2721274
-The SACCO Family Union- Cell: 0734 699 974 / 0722 206 331

Email: info@kuscco.com
Web: www kuscco.com

Our Ref:

T — KUSCCO/ADV/VOL 11027 14™H MAY, 2018

The Clerk of the National Assembly,

Parfiament Buildings, ,/\\ - y(
P. Rox 41482-00100 /77 ) T

S /fﬂ - o

NAIRODL j/ LA / /7/}5; \/\ﬁ

. U/ 2oy, zg N

Dear rwf},. 3 /

NO.12 OF 2008 (AMENDMENTS),EM@ N L{'ﬁé’-;* /

KUSCCO has been actively engaged ih advocating 10r matters that may have implications on
the performarice and growth of as a Co-operative organization.

The Co-uperative Societies Act now pronosed for amendments nas imipiicalion oo the SACCDs
as Co-operative orgamzations, the SACUC Societies Act notwithstancdi

We confirm o have learnt of the amendments through a sccial media platform drawing our
atiention ro the daily Nation on 7" May, 2018 hence no formai commuiication prior to or after
the pubiishing and fast ume reading in the National Assembly on 10M and 18™ Apiil. 2018

We wish to register our concern that the Ministry of Industnalization, ! rade and Co-operatives
is ool keen o have the proposed and reviewed National Co-cperative Development Policy

niders

approved by Parliament to pave way for implementation, and thereaiier cngage staks
tor a comprehensive review process of the Co-operative Sociedes Act and the Saceo Societies
Acl. insiead, there 15 deliberate efforts to push through partiad amendinzots of the rejevant Acts
and regulations winich in our view should not be the case.

tdeally, the National Co-operative Development Policy should precede the process of the
review of the Acts und reguiations and are at a foss why the State |_)ep-L1 ment of Cg-operabivis.
£ 1ot keen (o have the said policy in place for proper guidance and tTow of a cumpreiensive |

FeVIiewW D1oCess.

it is worth notiag that Co-operatives as a develved function of Co-operatives should be well
guided from a National Co-operative Development Pelicy pownt of view, the shsence of which
Fax cubjected the sector to a lot of confusion Al the county leve!.




As the actors in this sector, challenges being experienced on the ground can only be solved
through policy direction and not piecemeal amendments that do not take into considerations
the emerging issues and innovations.

The International Co-operative Alliance (ICA) defines a Co-operative as “An autonomous
association of persons united voluntarily to meet their common economic, social, and cultural
needs and aspirations through a jointly owned and democratically-controlled enterprise”.

The co-operative identity includes the principles and values. As part of the international co-
operative movement, all co-operatives in Kenya conduct their business in accordance with
internationally shared co-operative principles and values.

Membership to a co-operative is open to all persons who wish to benefit from co-operative
membership and are willing to accept the corresponding responsibilities without gender, racial,
social, religious or political discrimination. Members have an equal voice commonly referred
to as “One member one vote”.

The supreme authority of a co-operative society is vested in general members who elect their
Board members, the proposed amendments seeks to usurp the powers of the Board d ully elected
by the board. o

Proposed changes the Co-operative Societies Act, CAP 490.”

s.2 Insert the following new definition on proper alphabetical sequence-"social impact
member" means a member belonging to a class established under section 17(2);

The definition of the social impact does not fit in the context of Co-operative Societies as
defined by the International Co-operative Alliance, the Principles, and Values as well as
the IL.O recommendation 193, of which we subscribe to as a country.

s.I7 Renumber the existing provision as subsection
(1). Insert the following new subsections immediately after subsection ( 1)-

(2) The annual general meeting of a co-operative society may resolve by ordinary resolution
to create a class of social impact members of the c-operative society.

This is against then International Co-operative Principles of Voluntary and open
membership and democratic member control.

(3) The social impact members under Subsection (2) shall be exempted from payment to the
society in respect of membership of the society.

The International Co-operative principle number three state, there has to be economic
member Participation, the qualification of membership is well stated in s17 the Co-
operative Societies Act, CAP 490.

(4) A resolution of the annual general meeting of a co-operative society under subsection (2)
shall be subject to the approval of the Cabinet Secretary.



A resolution of the annual general meeting is final and any approval can only be by the
Commissioner of Co-operatives. The cabinet Secretary can only handle appeals on any
matters that the Commissioner cannot resolve.

s.]9 Renumber the existing provision as subsection
(1). Insert The following new subsections immediately after subsection (1)-

(2) Notwithstanding Subsection (1), Social impact members shall only vote on resolutions
relating to the special fund, the investment committee, the special fund trustee and the matters
incidental thereto.

This is an illegal board in Co-operative, why have a board within a Board and for what
Use? The Co-operatives Societies are competent enough to handle Financial business of
any nature.

This is not covered anywhere within the substantive co-operative structure.

(3) The members of the society, other than social impact members shall not be entitled to
vote on matters reserved for the social impact members

Whose society is this? This does not fit anywhere within the Co-operative structure. The
Co-operative principles are very clear, there should be no class or any Jornt of
discrimination on any member of a co-operative society.

s.2I(a) Insert the expression "subject to section 19(2) and 19(3) of this Act,” at the beginning
of the paragraph.

It does not suffice

2. The Sacco Societies Act, (No. 14 of 2008)

The Statute Law (Miscellaneous Amendments) (No.2) Bill, 2018

5.2 Insert the following new definitions in proper alphabetical sequence-
"Advisory Board" the Advisory Board constituted under section 47B(4)(c);

Not necessary, the advisory Board members can only be duly elected as per the spelt out
qualifications within the Act

"eligible person" means a member of the Sacco

Society in which the relevant Special Fund has been established who satisfies the criteria set
out in this Act, the regulations and the by-laws of the Sacco Society;

"Investment Committee" means a commitiee established under section 478;
"social impact member" has the meaning assigned to it in the Co-operative Societies Act;

Social impact members not defined, The Co-operatives are social in nature and carry the
role purported here, what new role is expected to suffice this definition.



"Special Fund" means a fund established under section 4 7 A;

"Special Fund Investment Policy" means the policy formulated by the Investment Committee
to govern investments from the Special Fund; and

"Special Fund Trustee" means the trustee of the Special Fund constituted under section 47C.
s.38(I) Insert the following expression at the beginning of the subsection-

"Subject to Part IV A of the Act,"

New. Insert the following parts immediately after section 47-

PART IV A-THE SPECIAL FUND

47 A. (1) A Sacco society may establish a fund to be known as the Special Fund .

(2) There shall be paid into the Special Fund monies received from the social impact
members.

What’s the source of funds, are we exposing the SACCOS to money Laundering? S15 CAP
490 has limitation of shareholding by members, how will this apply?

(3) The Investment Committee shall determine the amount of contribution into the Special
Fund by social impact members.

(4)The Special Fund shall be applied towards-

(a) providing start-up and early stage financing to an eligible person with respect to viable
innovations as assessed by the Investment Committee:

The Board makes policies that govern operations of the Co-operative societies

(b) the remuneration of the Special Fund Trustee and the members of the Investment
Committee; and

(c) taxes, costs and other charges which may accrue as a result of operation of the Special
Fund.

Why expose Co-operatives who are already heavily taxed?

(5)Any investments from the Special Fund shall be in accordance with the Special Fund
Investment Policy.

(6)A document involving a function under subsection (4) shall be validly executed if signed
by the Special Fund. Trustee, and a member of the Investment Committee who is authorized
by the Investment Committee, and any further requirement stipulated in the by-laws of the
Sacco society.

This is Usurping the powers of the Board of the Co-operative Society

(7) All income from the Special Fund shall be distributed by the Special Fund trustee as
approved by the Investment Committee among the social impact members pro rata their
contribution to the Special Fund.

Whose platform will they be using to make income from business?

This is against the Co-operative Principles, is discriminative. Economic benefits are shared
by all who participate in a co-operative setup.
4



What are we exposing Co-operatives to?

(8) The Sacco society shall have a first charge over -things or articles produced with the aid of
money lent to an eligible person from the Special Fund.

(9) The Sacco society shall have a first charge over the share or interest in the capital and on
the deposits of an eligible person, and upon any dividend, bonus or accumulated funds payable
to an eligible person in respect of any debt due from such person to the Sacco society, and the
Sacco society may set off any sum credited or payable to such eligible person towards the
payment of any such debt.

(10) A Sacco society that establishes a Special Fund shall make such provisions under its by-
laws for the better carrying out of this section.

Why impose foreign ideologies to the SACCO where members have not considered it fit to
do so.

PART IVB -THE INVESTMENT COMMITTEE
47B. (1) A Sacco society with a Special fund shall establish an Investment Committee.

Non members cannot govern a SACCO, the structure is very clear, there is enough
prudential guidelines to manage such funds without entertaining foreigners.

(2) The Investment Committee shall comprise of four members appointed by the social impact
members.

(3) A person is qualified for appointment to the Investment Committee if that person-
( a) Holds a degree in economics from a university recognized in Kenya;

(b) Holds a degree in finance from a university recognized in Kenya;

(c) Holds a degree in law from a university recognized in Kenya; or

(d) Holds a degree in the field of operation in which the Sacco society predominantly operates
from a university recognized in Kenya.

(4) The members of the Investment Committee shall have at least six years professional
experience in their above respective fields.

(5) The members of the Investment Committee shall not be members of the relevant Sacco
society.

Membership of the SACCOs is very clear. S17 of CAP 490 gives the qualification of
members.

(6) The functions of the Investment (.?mﬁmittee shall include-
(a) considering and approving applications by eligible persons
for financing from the Special Fund;

(b) formulating the Special Fund Investiment Policy;

(c) appointing such number of members to the Advisory Board



as it deems necessary to provide relevant technical input, including: project management, legal
and general advisory services to the eligible person in relation to a project financed with funds
from the Special Fund;

(d) to determine the terms of reimbursement of all reasonable costs incurred by the Advisory
Board; and

(e) to determine the provisions to be made for capital and recurrent expenditure for the
operation of the Special Fund.

47C. The Special Fund Investment
Policy shall stipulate investment criteria to be applied by the investment committee including-
(a) the minimum and maximum investment amounts m any single eligible person;

(b) the investment rules and the investment process including minimum commitment and
investment periods and procedures for draw down;

(c) exposure limits to individual eligible person;
(d) the preferred mode of divestiture from the eligible person;
(e) disclose a clear strategy for the diversification of investments in the eligible person; and

(f) criteria for determining whether an investment shall be by way of debt or equity

PART IVC-THE SPECIAL FUND TRUSTEE.
47D. (1) A Sacco society with a Special Fund shall have a Special Fund Trustee.

(2)A Special Fund Trustee shall be appointed by the social impact members on such terms the
soctal impact members shall deem necessary.

(3)A Special Fund Trustee shall-

Corporate membership does not exist in a Co-operative society unless in a case of UNION.
(a) be a body corporate having a paid-up capital of not less than five million Kenya Shillings;
(b) be empowered by its memorandum and articles of association to undertake trusts;

(c) not be a member of the relevant Sacco society; and

(d) have a demonstrable track record of at least three years as a trustee or in the alternative,
one or more of its directors or partners shall have a demonstrable track record in the
. management of a trust for a period of at least three years.

(4)The functions of the Special Fund Trustee shall include-

a) taking into custody the special fund, any income accruing to it and any security furnished
pursuant to any investment made from the Special Fund and holding such funds, income or
security for the benefit of social impact members;

(b) managing, controlling and administering the Special Fund in such manner and for such
purpose as best promotes the objects for which the Special Fund is established;
6



(c) investing any monies of the Special Fund not immediately required for the purposes for
which the Special Fund is established;

(d) keeping proper books and records of account with respect to income, expenditure, liabilities
and assets of the Special Fund;

(e) collecting and maintaining the income of social impact members including maintenance of
individual membership records;

(f) providing members with their individual financial records; and

(g) such other functions as may be allocated to it by the by-laws of the Sacco society

KUSCCO POSITION

1. There’s no mischief that is being addressed by the said amendments.

There were no stakeholder engagements and such grave amendments should not be
allowed.

3. The amendments are not in the best interest of the SACCOs and should not be allowed
to proceed.

4. The Co-operatives Societies structure is substantive in nature and cannot be amended
through miscellaneous amendments,

5. The proposed National Co-operative development policy does not provide for the social
Impact members.

6. The definition of the Social Impact Members is no: in tandem with the co-operative
Identity and is in conflict with the International Co-operative Principles.

7. The state Department of Co-operatives did not engage the stakeholders on the intention
to review the Act and the benefits derived from introduction of the new concept of
membership all together.

8. There’s a danger of exposing the co-operative Movement to other players who do not
originally share in the ICA principles, vision, mission and values of the Co-operatives.

9. The Amendments should be recalled in entirety and let the State Department of Co-
operatives engage the Stakeholders proactively on any changes in the Co-operative
Societies Act.

Thanks for finding time to read our lengthy memorandum.

With warm Co-operative Regapds,

George Ototo, MBS, ICUDE
Managing Director

CC:

1. The Attorney General,
Sheria House,
Harambee Avenue
NAIROBI



Cabinet Secretary,

Ministry of Industry, Trade and Co-operatives
NSSF Building,

NAIROBI.

Principal Secretary,

Ministry of Industry, Trade and Co-operatives
NSSF Building,

NAIROBI.

Commissioner for Co-operatives Development,
Ministry of Industry, Trade and Co-operatives
NSSF Building,

NAIROBI.

Executive Director,
Co-operative Alliance of Kenya,
NAIROBI.

Managing Director,
Co-operative Bank of Kenya,
NAIROBL

Group Chief Executive Officer,
CIC Insurance Group Limited,
P.O Box 59485-00200,
NATROBI.

Chief Executive Officer,

National Co-operative Housing Union (NACHU)
Sukamba Court,

Suite 5, Ngong Rd,

NAIROBI.
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is to represent rhe interests of co-operative societies both locally and
internationally. This mandate inter alia extends (o providing general consultancy
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of the International Co-operative Alhance (ICA) operates within International
Co-operative Principles as are constituted and periodically revised from time to
time by the ICA.

The Co-operative movement has grown over time since the turn of the century.
There are over 22,000 registered Co-operatives societies, with an estimated
membership of 15 million people, The Co-operative sector is active 1n many
sectors of the economic including but not limited to Financial, agricultural
production, manufacturing, insurance and transport The Co-operative financial
sector has mobilized over KES 640 billion as at the close of the ycar 2016 with
an assct base of KES 780 billion An estimated 500,000 persons are directly
employed in the sector with some other 1,500,000 persons deriving their
livelihood from Co-operative related activities.

Participation in the process of developmng legal frameworks regulating the Co-
operative Sector 1s one of our core advocacy roles thal we play In this respect,
we are concerned with amendments to the Co-operative Societies Act and the
Sacco Societies Act proposed by the Statule Law (Miscellaneous Amendments)
Bill, 2018 (National Asscmbly Bill No. 12 of 2018) (the SLMA billy We
therefore present our views by way ol wriltcn memoranda as follows

The CAK has today the 14" day of May 2018, held a national co-opcrative leaders
forum with countrywide representation of the co-operative movement and made

the following resolutions in regard to the proposed amendments.

A. PROPOSED AMENDMENTS TO THE CO-OPERATIVE
SOCIETIES ACT

1. Section 2. Insertion of a New Decfinition In Section 2 In lis Proper

Sequence “Social Impact Member”

The SLMA bill secks to amend Section 2 of the Co-operative Socictics Act (the
CSA) by introducing a new definition by virtue of seekmg to amend Section 17
of the CSA As we will demonstrate below concerning proposed amendment 1o
Section 17, there 1s absolutely no reason (o cntertain this proposcd amendment

2. Section 17. Creation of a New Class of Members

Section 17 1s proposed to be amended by making the existing provision to be sub-
scetion (1) and introduce other 3 subsections, which have the following effect.



By way of an ordinary resolution approved by the cabinet Secretary, members
can resolve to create a class of members referred to as “Social Impact Members™.
These members shall not be subject to the primary and normal requirement
demanding that each member has to subscribe and purchase a given minimum
number of shares in a Co-operative society the member wishes to be admitted

into membership.
3. Section 19. Voting Rights

The consequence right for each member to have one vote irrespective of number
of shares held in the society expressed in Section 19 has, by virtue of the proposed
amendment to Section 17, been qualified by a proposed amendment to Section
19.

Proposed amendment to Section 19 seeks to make the existing provision to be a
sub-section and thereafter insert other 2 more sub-sections, which will have the

following effect;

The so called “Social Impact Members” shall, to the exclusion of other members
of the society, only vote on resolutions relating to the Special Fund, the
Investment Committee, the Special Fund Trustee and matters incidental thereto.
This simply means that this special class of members only vote in matters
concerning them and to the exclusion of the rest of the members.

4. Section 21. Other Rights of Members

Section 21 is proposed to be amended by inserting the expression “subject to
19(2) and 19(3)” at the beginning of the paragraph. The right to attend and
participate in decisions taken in a general meeting of the society and to vote; to
be elected into organs of the society; use and enjoyment of the facilities and
services of the society; to legitimate information relating to the society, are sought
to be subject to the rights sought to be granted to the so called “Social Impact

Members”
5. Our Views on the Above Proposed Amendments

In accordance with General Conference of the ILO Recommendation 193,

1. Member States should adopt specific legislation and regulations on
cooperatives, which are guided by the cooperative values and principles set
out in Paragraph 3, and revise such legislation and regulations when
appropriate.



2. Governments should consult cooperative organizations, as well as the
employers' and workers' organizations concerned, in the formulation and
revision of legislation, policies and regulations applicable to cooperatives.'

In this regard we do express our views on the above amendments as follows;

(i) Equality of Membership-once a person is admitted into membership
of a co-operative society, he ranks equal with other members in respect
to fundamental issues such as: the minimum number of shares he
subscribes to and pays for; one vote irrespective of shares held and
interest in the society; attending and participation in general meetings
where he votes on resolutions taken; to be elected into leadership
position; enjoy the use of all facilities and services of the society; and
access to all legitimate information relating to the society. All these
rights that are enjoyed by the member may further be regulated by the
by-laws of the society.

This proposed amendment, in our view, completes distorts this
arrangement which has since time immemorial been based on the co-
operative principles. If this amendment were to be allowed, the co-
operative spirit, which does not thrive in a discriminative environment,
will eventually die. We urge you to reject these amendments.

(i)  The co-operative policy and the co-operative principles-The position
and rights of a member of a co-operative society are not only defined in
the CSA, but do spring from the existing co-operative policy which in
turn is heavily hinged on the internationally recognised co-operative
principles of:

a) Voluntary and open membership;
b) Democratic member control;

Economic participation by members;

Autonomy and independence;

Education, training and information;

Co-operation among co-operatives; and

Concern for community in general

rROo e

as are provided in Section 4 of the CSA.

11LO R193 - Promotion of Co-operatives Recommendation, 2002 (No. 193) 90™ [L.C Session, Geneva
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(iif)

(iv)

The International Co-operative Alliance (ICA) defines a co-operative
society as an autonomous association of persons united voluntarily to
meet their common economic, social, and cultural needs and aspirations
through a jointly-owned and democratically-controlled enterprise. The
co-operative business model therefore is not a local innovation so much
so that one can legislate on one of its fundamental issue such as this
without taking into account the foundation upon which the co-operative
sector is built. The co-operative principles are the foundation which
stands the big risk of erosion if the proposed amendments were to pass
in their current form. The issue of membership is core and runs across
the board to-touch every sphere of a co-operative society.

If this amendment were to pass in its current form, it will mean that
members of the same co-operative society wiil be discriminated against
each other based on their contribution to the society. Their exercise of
democracy as a tool of control of the co-operative society will be
affected because their right to vote is curtailed in matters to do with
Special Fund, the Investment Committee, the Special Fund Trustee and
matters incidental thereto.

Economic participation by a member-Members form and join co-
operatives to primarily meet their social and economic need. The
proposed amendment does not explain how the society and its members
are likely to benefit from this new class of members. The co-operative
principie of economic participation by members presupposes that
members contribute economically to the wellbeing of the co-operative
society on the expectation that they in turn benefit from the proceeds or
surplus accruing. It is apparent that though the intent of this amendment
is to affect the co-operative principles of economic participation by a
member, democratic member control, and that of autonomy and
independence, justification for such step has not been provided.

The Special Fund, the Investment Committee, the Special Fund

Trustee

The SLMA bill makes mention of the above terminologies as those
which can be voted by the social impact members to the exclusion of
other members. However these terminologies have not been defined nor
have they been explained in the proposed amendment of this CSA 1is
concerned. The use of terms conveying a supposed meaning of this

5



proportion cannot just be thrown in there without sitting them well in
the statute sought to be amended. The usage of these terms should
therefore be rejected for lacking a place in the CSA.

B. PROPOSED AMENDMENTS TO THE SACCO SOCIETIES ACT
. Section 2. Insertion of New Definitions in Section 2 in Proper

alphabetical Sequence

The SLMA bill introduces new terms to the Sacco Societies Act (SSA) such as
the “Advisory Board”, “eligible person”, “investment committee”, “social impact
member”, “special fund”, “special fund investment policy” and, “special fund
trustee”. Having dealt with the “social impact member” under CSA, the rest of
the definitions introduced in the SSA are by virtue of seeking to amend section
47 of the SSA. As it will emerge below, the proposed amendments make a
mockery of the SSA and the creation of the Sacco Societies Regulatory Authority

as a regulator of deposit-taking Saccos.
2. Section 47A. Special Fund

The SLMA bill proposes to amend the SSA by introducing a new section
immediately after section 47. The gist of this section is the establishment of the
special fund whose sole source are monies received from social impact members.
The investment committee determines the amounts to be contributed by social
impact members. The purpose of this fund is to extend credit to eligible persons
to invest in start-ups and early stage financing of their ventures, and for
remunerating the special fund trustee. Investments around this fund shall be

guided by a special fund investment policy.

Income accruing from the investment of the special fund shall be shared by the
special fund trustee among the social impact members pro rata cach member’s

contribution to the fund.

The Sacco society shall have a first charge on products produced by the eligible
person who has been advanced credit from the special fund.

The Sacco society shall equally have a first charge over the shares and deposits
held by an eligible person, interest, dividend, bonus or accumulated funds payable

to an eligible person in respect of any debt due from the eligible person to the

Sacco society.



Provisions shall be made in the bylaws for better bringing into effect the special
fund.

3. Section 47B. The Investment Committee

Section 47B provides that a Sacco Society with a special fund shall establish an
investments committee comprising four members appointed by the social impact
members. Such members shall not be members of the relevant Sacco Society.

The functions of the investment committee shall be to inter alia consider and
approve applications by the eligible persons for financing, formulate the special
fund investment policy, appoint members to the advisory board.

4. Section 47C. The Special Fund Investment Policy.

This proposed amendment shall create the special fund investment policy to inter
alia guide in matters such as the minimum and maximum investments amounts
an eligible person may be cligible; minimum commitment and investment periods
and procedures for draw down; exposure limits to individual eligible person;
criteria to determine whether an investment shall be by way of debt or equity.

5. Section 47D. The Special Fund Trustee.

This proposed amendment decrees that every Sacco society with a special fund
shall create a special fund trustee to be appointed by the social impact members.

The special fund trustee shall be a body corporate having paid up capital of not
less than five million Kenya shillings and be empowered by its articles and

memorandum of association to carry out trusts.
The special fund trustee shall not be a member of a relevant Sacco.

Apart from controlling, management and administering the special fund, the
special fund trustee shall execute the function of inter alia having custody of the
special fund, any income accruing to it, any security furnished to it, and to hold

such for the benefit of social impact members.
6. Our Views on the Proposed Amendments

The proposal to create the special fund and the attendant organs and entity in the
form of special fund trustee within the existing structure and framework of Sacco



societies do not in any way seek to further the interest of both individual members
and Sacco Societies. These proposed amendments, to say the least, have the
purport and intent to sneak strangers into the room, who not only come to
scavenge on the goodwill and institutional set-up of Sacco Societies, but also to
attack and wreck the foundation upon which Saccos are built. The following are
some of the reasons for holding this view.

(i)

(ii)

Membership- as sworn above under the CSA, it is not logical to create
a class of members whose interest is to come under the roof of a Sacco
society only for the purpose of furthering their own selfish interest. As
they come in, they create their own fund, manage it themselves to the
extent of forming a corporate entity in the form of a special fund trustee,
use the institutional framework of Saccos to guarantee and secure credit
advanced to eligible persons as well as make recoveries and collections
in respect to monies advanced. At the end of it all, proceeds accruing
are only shared within the ranks of social impact members without
anything going to the Sacco and eventually to members, as is the normal
case when members patronise the products of their Sacco.

This arrangement of membership is discriminatory, makes no regard for
members who have toiled to build the Sacco institution and is against
the spirit of co-operation and social uplifting and the same should be

discarded.

Creation of Organs and Special Fund Trustee- the proposal to create
the special investment committee, advisory board and the special fund
trustee is akin to creating a parallel management framework in a Sacco
and allow them to operate independent of each other without giving
regard to interplay with the existing institutional regulatory framework.

To allow the creation of a special fund trustee as a corporate body within
a Sacco to manage the special fund means that they will be independent

~from the normal operations of the Sacco to the extent of opening and

running separate bank accounts; keep separate books and records of
account and eventually prepare separate annual statements of account;
have their separate meectings or exclusively vote on resolutions; share
the profits within themselves without any benefit accruing to the Sacco
or members; and to add salt to insult, employ the goodwill and
institutional network of the Sacco to make collections and do recovery



(1i1)

(iv)

(V)

on their behalf. To cap it, the members’ saving portfolio and shares will
serve as collateral to the social impact members lending business.

As you can see, this arrangement only advances the interests of the
social impact members to the total exclusion of the members and the
Sacco society. We urge you to disallow these proposed amendments.

Interpiay Betweern Regu'atory Bodies and the Social Impact
Members, Special Fund Trustee-the SSA ias created SASRA s a
regulatory body to license and oversee the operations of deposit-taking
saccos for the purpose of guarding against likely occurrence of a
systemic risk in the financial co-operatives and to the economy at large.
Some of the tools prescribed in the Sacco Societies (Deposit-Taking
Sacco Business) Regulations, 2010 (the SASRA regulations) are the
prudential guidelines in the form of minimum capital requirements
which should be adhered to at all times by the market players (see Part
[1I on capital Adequacy) of the SASRA Regulations.

If the arrangement proposed by amendments is to be sustained, how are
these ‘independent creatures’ going to relate with the regulator and how
do they fit into the capital adequacy requirements.

Autonomy and Independence vis —avis Economic Participation-co-
operative entities are autonomous and independent. This means that
members own and control their institutions independent of interference
by government save on regulatory issues. Equally, members fund the
operations and growth of co-operatives through their economic
participation by way of shares and deposits and savings or delivery of
products to the co-operative. This process of economic participation
however gradual it may seem, cnsures control and ownership of the co-

operative society.

However, considering the nature and composition of the proposed
amendments, we are not convinced that members will be autonomous
and independent nor will they maintain a firm grip on the institutions
they have gradually built.

Source of Funding-one may argue that the proposed amendments are

timely since they come to breach the gap of funding to the Sacco
societies. That they come in to act as a source of alternative access to



(vi)

(vii)

credit on the part of members referred to in the proposed amendments
as ‘an eligible person’. This cannot be anywhere near the truth.

Apart from traditional sources of funding of Saccos (shares, deposits,
savings, capital reserves, earnings from investments, operational
income from interest and other sources) Saccos have access to external
sources of funds like banks and capital venture companies. The
traditional sources of funding are cheap and sustainable to the growth
of Saccos. However where the Sacco may need to supplement the
traditional source, it may approach the external source depending on
allowable limit of borrowing and ability to service the debt. As Sacco’s
do this, their only obligation to the external lender is to service the loan
within periods and at the rate of interests agreed. In doing so, at no time
are control, autonomy and independence ceded to the external lender.
On the contrary, the Sacco applies this money by lending it to members
in turn earning interest to the Sacco. The interest earned is income to
the Sacco, which eventually is shared between the members by way of
surplus at the end of the year. A portion of the income will go to capitai
reserves thus capitalising the Sacco further for the good of the Sacco

and the members at large.

The model proposed by the proposed amendments is the complete
opposite of the above symbiotic relationship. We urge you to reject
these amendments.

Debt or Equity-among the notable feature the SLMA bill seeks to
introduce is the power given to the investment committee to come up
with special fund investment policy, which can provide whether the
investment can be in the form of debt or equity. This proposal for
amendment can greatly be abused so as to bind Sacco with debts or
equity, which in the end may lead to failure. Moreover, since such
investment is not geared to benefit the society, the same seems immoral
to us. The proposed amendment should be rejected on account of this
reason

Increased Exposure to Risk-the proposed amendments seeks to bind
Sacco societies to collect and recover on behalf of social impact
members and shares, deposits and savings held by a member or legible
person will act as security for loan or monies advanced to the legible
person. This is a big compromise on the security of capital of a Sacco.
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This is because though the capital stands as security to cover the social
impact members, there is no corresponding compensation by way of
earnings to the sacco.

Likewise, demanding that the sacco should have a first charge over
products produced by the legible person on account of monies advanced
from the spesial fund will be putting an unnecessary burden on saccos
without demonstrating the consequent benefit that will accrue. Doing
rccoveries is an operational cost te the saccos and is not clear on how
saccos will be reimbursed for work done and costs incurred.

C. GENERAL COMMENTS
1. Practice of statute law miscellaneous amendments.

a. It is an established practice within the commonwealth that the
legislative process through the statute law miscellancous
amendment or commonly known as omnibus bills is a process
applied by the government to make minor and non-controversial and
general house-keeping amendments. Who is/are this that wants to
sneak major amendments that would have far reaching
-amifications on the gains of over a century crumbling our
heritage?

b. It is our considered view that these amendments are not minor or
house-keeping by nature. On the contrary, they have a potential
fundamental negative effect on the co-operative sector. Who wants
to bring down Afiica’s strongest 15 Million member-owned
movement and why?

¢ The Movements’ National leadership in its Consultative forum
on this 14™ day of May 2018 has rejected in its totality the
proposed amendments and accordingly advised that the so-
called Social Impact members do form their own Society and
run it as they wish.

. 2. Regulators of the Sector and the Sector Not Consulted.

4. Once we became aware of these proposed amendments, we sought
clarification from both the Ministry and SASRA as to whether they
were privy to these amendments in their capacity as the regulators
of the sector. Why was the Co-operative movement left out inthe
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consultation process (if there were) of coming up with the
proposed amendments?

b. It shockingly occurred to us that neither of the regulators seemed
aware of the proposed amendments. If the SLMA bill is not the
handwork of any of the co-operative sector regulator, Who then is
the proponent of this bill?

c. Who wants to make a backdoor aud illegal entry into the ~o-
operative sector by riding on the SLM A bill?

d. Who wants to profit and make capital out of the hard earned
savings built in the co-operative sector over a long period?

On behalf of the co-operative movement, we urge you to reject these proposed

amendments on their entirety.

Yours

L
L]

Daniel Marube
EXECUTIVE DIRECTOR

For further information, please contact us at;

P.O. Box 27162 - 00100

Nairobi

Tel: +254 717634724, +254 202516537; +254 202516542
WWW.,




