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CHAIRPERSON’S FOREWORD

Pursuant to the provisions of Articles 171(2)(c) and 250(2) (b) of the
Constitution of Kenya as read together with Sections 3 and 5 of the
Public Appointments (Parliamentary Approval) Act, 2011, His
Excellency the President of the Republic of Kenya on 15" of March,
2018 forwarded to the Speaker of the National Assembly, a notification
of nomination containing the name of Hon. Justice Mohamed Abdullahi
Warsame, JA, as a nominee for appointment as a member of the Judicial
Service Commission.

Pursuant to the provisions of Standing Order 42(1) of the National
Assembly Standing Orders, the Honourable Speaker on 20" of March,
2018 conveyed to the House the message from His Excellency the
President effectively committing the nominee to the Departmental
Committee on Justice and Legal Affairs for vetting in line with the
provisions of Standing Order 45(1).

Section 8 of the Public Appointments (Parliamentary Approval) Act,
2011 gives the Committees a timeline of fourteen (14) days within which
the Committee must vet nominees and submit reports to the House. The
fourteen (14) days include seven (7) days of public participation during
which the public is given the opportunity of submitting memoranda
contesting the suitability of a nominee for appointment to a position.

Pursuant to the provisions of Section 8 of the Public Appointments
(Parliamentary Approval) Act, 2011, the deadline for the Committee to
submit its report to the House was on the 3 of April, 2018 during which
day the House was on short recess as per the Calendar of the National
Assembly (2018). In this regard, the Committee sought and was granted
extension of time by the House by a further period of fourteen (14) days
from the 3™ of April, 2018 through a motion moved by the Chairperson
on 28" March, 2018.

At its sitting of 29th March, 2018, the Committee scheduled to vet the
nominee on 11" April, 2018 at 10.00 a.m. However, on the same day
after the meeting, the Committee was advised to suspend the vetting
pursuant to a court order served on 28" March, 2018 prohibiting the
vetting of the nominee until the case filed is concluded. As a result,
whether or not the Committee vets the nominee will be determined by
the outcome of the court case.
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May I take this opportunity to express gratitude to Committee Members
for their resilience and committee to duty which made deliberations and
production of a report on this matter successful. May I also take this
opportunity to thank and commend the Offices of Speaker and Clerk of
the National Assembly for providing direction and the secretariat for
exemplary performance in providing technical and logistical support.

On behalf of the Committee and pursuant to the provisions of Standing
Order 199(6) of the National Assembly Standing Orders, it is my
pleasant privilege to present to the House the Committee’s report on the
vetting of Hon. Justice Mohamed Abdullahi Warsame, JA, for approval
for appointment as a member of the Judicial Service Commission.

HON. WILLIAM CHEPTUMO, M.P.

Chairperson, Departmental Committee on Justice and Legal
Affairs

&
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EXECUTIVE SUMMARY

In line with the provisions of Articles 171(2)(c) and 250(2) (b) of the
Constitution of Kenya as read together with Sections 3 and 5 of the
Public Appointments (Parliamentary Approval) Act, 2011, His
Excellency the President of the Republic of Kenya on 15" of March,
2018 submitted to the Speaker of the National Assembly, a notification
of nomination containing the name of Hon. Justice Mohamed Abdullahi
Warsame, JA as a nominee for approval by the House for appointment

as a member of the Judicial Service Commission.

Section 8 of the Public Appointments (Parliamentary Approval) Act,
2011 gives Committees a timeline of fourteen (14) days within which
they should vet nominees and submit reports to the House. The fourteen
(14) days include seven (7) days of public participation during which the
public is given the opportunity to submit memoranda contesting the
suitability of a nominee for appointment to a position. The deadline for
the Committee to submit its report to the House was on the 3™ of April,
2018 during which day the House would be on a short recess. In this
regard, the Committee sought and was granted extension of time by the
House by a further period of fourteen (14) days from the 3™ of April,
2018 through a motion moved by the Chairperson on 28" March, 2018.

At its sitting of 29" March, 2018, the Committee scheduled to conduct
approval hearing of the nominee on 11" April, 2018 at 10.00 a.m.
However, on the same day after the meeting, the Committee was advised
to suspend the vetting pursuant to a court order served on 28" March,
2018 prohibiting the National Assembly from vetting the nominee. The
suit in reference here is Petition No. 106 of 2018 filed in the
Constitutional and Human Rights Division of the High Court of Kenya
by the Law Society of Kenya (LSK) against the National Assembly, the
Attorney-General and others and it seeks to stop the vetting of the
nominee on the following grounds inter-alia-

(1) The nomination of Hon. Justice Mohamed Abdullahi
Warsame by the President and subsequently subjecting him
to vetting by the National Assembly is ultra vires the
Constitution and the law and is a violation of Article
171(2)(c) of the Constitution of Kenya; and

(i1) The nomination of Hon. Justice Mohamed Abdullahi
Warsame and subjecting him to vetting by the National
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Assembly is ultra vires and is a violation of Section 15(2) of
the Judicial Service Act.

In view of the conservatory orders issued by the High Court on 26"

March, 2018, the Committee cannot proceed with the vetting until the
case is heard and finally determined.
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ADOPTION OF THE REPORT OF THE DEPARTMENTAL
COMMITTEE ON JUSTICE AND LEGAL AFFAIRS ON THE
VETTING OF HON. JUSTICE MOHAMED ABDULIL AHI
WARSAME AS A NOMINEE FOR APPOINTMENT AS A
MEMBER OF THE JUDICIAL SERVICE COMMISSION

We the Honourable Members of the Departmental Committee on Justice
and Legal Affairs today the 11" day of April, 2018 do hereby affix our
signatures to this report to affirm our approval, support, accuracy,
credibility and authenticity.

No. NAME OF MEMBER SIGNATURE
1. Hon. William Cheptumo, M.P. —
Chairperson
2. Hon. Alice Muthoni Wahome, M.P. —
Vice Chairperson
Rt
3. Hon. John Olago Aluoch, M.P.
4. Hon. Roselinda Soipan Tuya, M.P.
3. Hon. Charles Gimose, M.P.
6. Hon. Johana Ng’eno Kipyegon, M.P. /%~
on. Johan [l pyeg \ﬁ} \\\\\\
7. Hon. William Kamoti Mwamkale, M.P.

Hon. Ben Orori Momanyi, M.P.

L R _ e
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9. Hon. Peter Opondo Kaluma, M.P. i v

10. Hon. Beatrice Adagala, M.P.

11. Hon. Jennifer Shamalla, M.P. ) ,
12 Hon. Gladys Boss Shollei, CBS, M.P. W\'@D
13. Hon. John Munene Wambugu, M.P. ( ﬁNN\Q

14. Hon. George Gitonga Murugara, M.P. 6/ 7["7/“ 7

15. Hon. Anthony Githiaka Kiai, M.P.

16. Hon. Japheth Mutai, M.P.

17. Hon. John Kiarie Waweru, M.P.

18. Hon. Adan Haji Yussuf, M.P. QZ%** *gﬁ’
19. Hon. Zuleikha Hassan, M.P.
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PART 1

1. PREFACE

| % P

Mandate of the Committee

The Departmental Committee on Justice and Legal Affairs derives its
mandate from Standing Order No. 216(5) which provides for the
functions of Departmental Committees as follows-

(a)

(b)

(c)

(d)

(e)

(g)

(h)

(D)

)

investigate, inquire into, and report on all matters relating to the
mandate, management, activities, administration, operations and
estimates of the assigned ministries and departments;

study the programme and policy objectives of ministries and
departments and the effectiveness of their implementation;

study and review all legislation referred to it;

study, assess and analyse the relative success of the ministries and
departments as measured by the results obtained as compared
with their stated objectives;

investigate and enquire into all matters relating to the assigned
ministries and departments as they may deem necessary, and as
may be referred to them by the House;

vet and report on all appointments where the Constitution or any
law requires the National Assembly to approve, except those
under Standing Order 204 (Committee on Appointments)

examine treaties, agreements and conventions;

make reports and recommendations to the House as often as
possible, including recommendation of proposed legislation,

consider reports of Commissions and Independent Olffices
submitted to the House pursuant to provisions of Article 254 of

the Constitution,; and

examine any questions raised by Members on a matter within its
mandate.
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The Second Schedule of the Standing Orders on Departmental
Committees further outlines the Subjects of the Committee, as follows-

(a)
(b)
(c)
(d)
(e)
(H)
(g)

Constitutional affairs;

The administration of law and justice
The Judiciary;

Public prosecutions;

Elections;

Ethics, integrity and anti-corruption; and

Human rights.

1.2. Committee Membership

The Committee was constituted on Thursday, 14" December, 2017 and

comprises the following Honourable Members-

1.3.

Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.

William Cheptumo, M.P. —
Alice Muthoni Wahome, M.P. —
John Olago Aluoch, M.P.
Roselinda Soipan Tuya, M.P.
Charles Gimose, M.P.

Johana Ng’eno, M.P.

William Kamoti Mwamkale, M.P.
Ben Orori Momanyi, M.P.

Peter Opondo Kaluma, M.P.
Jennifer Shamalla, M.P.

Beatrice Adagala, M.P.

Gladys Boss Shollei, CBS, M.P.
John Munene Wambugu, M.P.
George Gitonga Murugara, M.P.
Anthony Githiaka Kiai, M.P.

John Kiarie Waweru, M.P.
Japheth Mutai, M.P.

Adan Haji Yussuf, M.P.

Zuleikha Hassan, M.P.

Committee Secretariat

Mr. George Gazemba

Chairperson
Vice Chairperson

Senior Clerk Assistant and Head

of Secretariat

Mr. Denis Abisai - Principal LLegal Counsel I
Ms. Doreen Karani - [.egal Counsel Il

Ms. Halima Hussein - Clerk Assistant III

Ms. Fiona Musili - Research Ofticer 111
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Mr. Omar Abdirahim Fiscal Analyst 111

Mr. James Macharia - Media Liaison Officer
Ms. Roselyne Ndegi - Serjeant-at-Arms

Mr. Richard Sang’ - Serjeant-at-Arms

Mr. Ian Otieno - Audio Officer

Minutes of sittings of the Committee in respect of the approval process
are attached to this report as annexure 1.
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PART 2

2. INTRODUCTION AND BACKGROUND

2.1. Establishment of the Judicial Service Commission

The Judicial Service Commission (JSC) is established under Article 171
of the Constitution of Kenya.

2.2. Membership of the Commission

Article

171(2) of the Constitution of Kenya provides that the

Commission shall consist of-

(i)

(i)

(iii)

(iv)

(v)

(vi)

(vii)

(viii)

the Chief Justice who shall be the chairperson of the
Commission,

one Supreme Court Judge elected by Judges of the Supreme
Court;

one Court of Appeal Judge elected by Judges of the Court of
Appeal

one High Court Judge and one Magistrate, one a woman and
one a Judge elected by members of the Association of Judges
and Magistrates,

the Attorney-General;

two Advocates, one a woman and one a man, each of whom has
at least fifteen years' experience elected by the statutory body
responsible for the professional regulation of advocates,

one person nominated by the Public Service Commission; and

one woman and one man to represent the public not being
lawyers appointed by the President with the approval of the
National Assembly.
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2.3. Functions of the Commission

Article 172 of the Constitution provides for the functions of the
Commission as follows-

The Judicial Service Commission shall promote and facilitate the
independence and accountability of the judiciary and the efficient,
effective and transparent administration of justice and shall —

(a) recommend to the President persons for appointment as
Judges;

(b) review and make recommendations on the conditions of
service of —

(i) judges and judicial officers, other than their
remuneration, and
(ii) the staff of the judiciary

(c) appoint, receive complaints against, investigate and remove
from office or otherwise discipline registrars, magistrates,
other judicial officers and other staff of the judiciary, in the
manner prescribed by an Act of Parliament.

(d) prepare and implement programmes for the continuing
education and training of judges and judicial officers; and

(e) advise the national government on improving the efficiency
of the administration of justice

2.4. Notification of nomination to the House

Pursuant to the provisions of Articles 171(2)(c) and 250(2) (b) of the
Constitution of Kenya as read together with Sections 3 and 5 of the
Public Appointments (Parliamentary Approval) Act, 2011, His
Excellency the President of the Republic of Kenya vide a letter dated 15
March, 2018 as per annexure 2 forwarded to the Speaker of the National
Assembly, a notification of nomination containing the name of Hon.
Justice Mohamed Abdullahi Warsame, JA as a nominee for appointment
as a member of the Judicial Service Commission.

The letter was received by the Speaker’s Office on the 20" of March,
2018.
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2.5. Committal of the nominee to the Departmental Committee
on Justice and Legal Affairs for vetting

Pursuant to the provisions of Standing Order 42(1)(3) of the National
Assembly Standing Orders, the Honourable Speaker on the 20" of
March, 2018 conveyed to the House the message from His Excellency
the President of the Republic of Kenya on the nominee effectively
committing him to the Departmental Committee on Justice and Legal
Affairs for vetting.

2.6. Public participation in the vetting process

Article 118 (1) (b) of the Constitution provides as follows-

“Parliament shall facilitate public participation and involvement in
the legislative and other business of Parliament and its Committees’’

Section 6(9) of the Public Appointments (Parliamentary Approval) Act
of 2011 provides as follows-

“"Any person may, prior to the approval hearing, and by written
statement on oath, provide the Clerk with evidence contesting the
suitability of candidate to hold the office to which a candidate has
been nominated’’

On Wednesday, the 21% March, 2018 and Thursday, the 2217 of March,
2018, the Clerk of the National Assembly through advertisement in the
local daily newspapers of Daily Nation, The Star, The Standard and
People Daily, a copy of which is attached as annexure 3 invited the
public to submit memoranda by way of written statements on oath
(affidavit) contesting the suitability of the nominee to be appointed as a
member of the Judicial Service Commission.

2.7. Extension of time for vetting the nominee

The Committee had fourteen (14) days within which to vet the nominee
and report to the House as provided for by the provisions of Section 8(1)
of the Public Appointments (Parliamentary Approval) Act, 2011. The
fourteen (14) days which included seven (7) days of public participation
were to lapse on 3™ April, 2018.

In view of the fact that the fourteen (14) days were to expire when the
House was on short recess from 30" March to 9" April, 2018, it meant
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that the Committee would be unable to table its report in the House
within statutory timeline, unless time was extended. In this regard, the
Committee sought and was granted by the House extension of time by a
further fourteen (14) days from the 3™ of April, 2018 thereby setting a
new deadline of 17" April, 2018.

2.8. Notification of approval hearings to the nominee and the public

Section 6(3) of the Public Appointments (Parliamentary Approval) Act,
2011, provides as follows-

“"The Clerk shall notify a candidate of the time and place of holding
an approval hearing’’

The National Assembly Standing Order 45(3) states as follows-

“Before holding an approval hearing, a Committee to which
proposed appointments have been referred shall notify the
candidate and the public of the time and place for the holding of
the approval hearing at least seven days before the hearing’’

Section 6(4) of the Public Appointments (Parliamentary Approval) Act,
2011, provides as follows-

The Committee shall notify the public of the time and place for
holding an approval hearing at least seven days prior to the
hearing’’

These processes were not undertaken as the National Assembly was
served with a court order on the 28" of March, 2018 prohibiting it from
vetting the nominee pending the outcome of the court case. The court
order also prohibited the nominee from appearing for vetting.

2.9. Clearance requirements

By letters dated 22" March, 2018, the Clerk of the National Assembly
requested for information regarding the nominee from the Ethics and
Anti-Corruption Commission (EACC), the Kenya Revenue Authority
(KRA), the Directorate of Criminal Investigation (DCI), the Higher
Education Loans Board (HELB) and the Registrar of Political Parties
(RPP). The information requested sought to establish the status of the
nominee on the following issues-

(i) Integrity
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(ii) Tax compliance

(iii) Criminal record

(iv) Educational loan repayment records
(v) Political parties’ affiliation

The HELB and ORPP responded to the letter before the court order was
served while the rest were yet to respond.
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PART 3

3. COURT CASE_ SEEKING TO STOP THE NATIONAL
ASSEMBLY FROM VETTING THE NOMINEE

The case was filed by LSK in the High Court of Kenya at Nairobi,
Constitutional and Human Rights Division against the National
Assembly as the 1% Respondent and the Attorney-General of the
Republic of Kenya as the 2" Respondent. Hon. Justice Mohamed
Abdullahi Warsame is listed as the 1% Interested Party, while the Judicial
Service Commission the 2" Interested Party. The court order and
pleadings are annexed to this report as annexure 4.

The case seeks to stop the vetting on the following grounds inter-alia-

(1) The nomination of Hon. Justice Mohamed Abdullahi
Warsame and subjecting him to vetting by the National
Assembly is ultra vires and is a violation of Article
171(2)(c) of the Constitution of Kenya.

Pursuant to the Article, Hon. Justice Mohammed
Abdullahi Warsame was elected by Court of Appeal
Judges to represent them in the Commission and did not
require any vetting for appointment.

(i1) The nomination of Hon. Justice Mohamed Abdullahi
Warsame and subjecting him to vetting by the National
Assembly is ultra vires and is a violation of Section 15(2)
of the Judicial Service Act.

Pursuant to the Section, the President was required to
nominate Hon. Justice Mohamed Abdullahi Warsame
within three (3) days of receiving his name but did not do
so.
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PART 4

4. COMMITTEE OBSERVATIONS FINDINGS AND

CONCLUSIONS

Upon analysing the court ruling, the Committee makes the following
observations, findings and conclusions-

(1)

(i1)

(ii1)

(iv)

The National Assembly was on 28" March, 2018 duly
served with the ex-parte conservatory orders in Petition
No. 106 of 2018 - Law Society of Kenya versus the
National Assembly of Kenya, the Attorney-General and
Others-

(a) Suspending the notice inviting the public to submit
representations to the National Assembly
concerning the vetting of Hon. Justice Mohamed
Abdullahi Warsame, the 1% Interested Party;

(b) Prohibiting the National Assembly from vetting the
15t Interested Party for appointment as a member of
the Judicial Service Commission; and

(c) Prohibiting the 1% Interested Party from appearing
before the National Assembly for vetting;

The National Assembly had obeyed the court orders and
instructed its Litigation Department to defend the case.

The inter-parties hearing of the application for
conservatory orders in the matter is scheduled for hearing
on the 23™ of May, 2018;

Standing Order 89 prohibits Members from referring to
particular matters which are sub judice. The order
provides that a matter shall be considered to be sub judice
when it refers to active criminal or civil proceedings and
the discussion of such matter is likely to prejudice its fair
determination.
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PART 3

5. RECOMMENDATIONS

The Committee urges the House to resolve as follows-

(1)

(i)

(iii)

THAT, in light of the ex-parte conservatory High Court
orders prohibiting the National Assembly from vetting Hon.
Justice Mohamed Abdullahi Warsame, JA, for appointment
as a member of the Judicial Service Commission, the
Committee is not in a position to vet him and submit a report
to the House on his suitability or otherwise as required by
Section 8 (1) of the Public Appointments (Parliamentary
Approval) Act, 2011 pending the outcome of the court case;

THAT further in light of the court orders, the House is not in
a position to pronounce itself on the approval or otherwise on
the nomination of Hon. Justice Mohamed Abdullahi
Warsame for appointment as a member of the Judicial Service
Commission as contemplated under 250(2)(b) of the
Constitution of Kenya; and

THAT the matter of the vetting of Justice Mohamed
Abdullahi Warsame be deemed to be sub judice pursuant
to the provisions of Standing Order 89 pending the
outcome of the court case.
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ANNEXURE 1

(Minutes of Committee sittings)






-

MINUTES OF THE THIRTIETH SITTING OF THE DEPARTMENTAL

COMMITTEE ON

JUSTICE AND LEGAL AFFAIRS HELD ON

WEDNESDAY, 11"™ APRIL, 2018 AT NOON IN COMMITTEE ROOM 7,

MAIN PARLIAMENT BUILDING

Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.

PRESENT-

William Cheptumo, M.P.
Alice Muthoni Wahome, M.P.
Peter O. Kaluma, M.P.
Gladys Boss Shollei, CBS, M.P
George G. Murugara, M.P.
Jennifer Shamalla, M.P.

Adan Haji Yussuf, M.P.
Japheth Mutai, M.P.

John M. Wambugu, M.P.
Charles Gimose, M.P.

Johana Ng’eno, M.P.

ABSENT WITH APOLOGIES

Hon.
Hon.
Hon.

ABSENT-

Hon.
Hon.
Hon.
Hon.
Hon.

John Olago Aluoch, M.P.
Beatrice Adagala, M.P
Anthony G. Kiai, M.P.

Ben Momanyi Orori, M.P.
William K. Mwamkale, M.P.
Roselinda Soipan Tuya, M.P.
Zuleikha Hassan, M.P.

John Kiarie Waweru, M.P.

IN ATTENDANCE

COMMITTEE SECRETARIAT

Chairperson
Vice Chairperson

Mr. George Gazemba - Senior Clerk Assistant

Ms. Emma Essendi - Legal Counsel 11
Ms. Roslyne Ndegi - Serjeant-at-Arms

1






Omar Abdirahim - Fiscal Analyst

MIN No. 107/2018: PRELIMINARIES

The Chairperson called the meeting to order at 11:00 a.m. which was followed by a
word of prayer from himself.

MIN No. 108/2018: CONSIDERATION AND ADOPTION OF REPORT

ON THE VETTING OF HON. JUSTICE MOHAMED
ABDULLAHI WARSAME FOR APPOINTMENT AS
A MEMBER OF THE JUDICIAL SERVICE
COMMISSION

The Committee considered and unanimously adopted its report on the vetting of Hon.
Justice Mohamed Abdullahi Warsame for appointment as a member of the Judicial
Service Commission with the following recommendations-

(i)

(i)

(ii)

THAT, in light of the ex-parte conservatory High Court orders prohibiting
the National Assembly from vetting Hon. Justice Mohamed Abdullahi
Warsame, JA, for appointment as a member of the Judicial Service
Commission, the Committee is not in a position to vet him and submit a
report to the House on his suitability or otherwise as required by Section 8
(1) of the Public Appointments (Parliamentary Approval) Act, 2011 pending
the outcome of the court case;

THAT further in light of the court orders, the House is not in a position to
pronounce itself on the approval or otherwise on the nomination of Hon.
Justice Mohamed Abdullahi Warsame for appointment as a member of the
Judicial Service Commission as contemplated under 250(2)(b) of the
Constitution of Kenya; and

THAT the matter of the vetting of Justice Mohamed Abdullahi Warsame be
deemed to be sub judice pursuant to the provisions of Standing Order 89
pending its determination.

The adoption of the report was proposed by Hon. John Wambugu and seconded by
Hon. George Murugara






MIN No. 109/2018: ADJOURNMENT

There being no other business to transact, the Chairperson adjourned the meeting at
1.05 p.m. until Tuesday, 17" April, 2018 at 10.00 a.m. at a venue to be
communicated







MINUTES  OF _THE _TWENTY NINTH _SITTING OF THE
DEPARTMENTAL COMMITTEE ON JUSTICE AND LEGAL AFFAIRS
HELD ON_ TUESDAY, 10" APRIL, 2018 AT 11.00 A.M. IN THE
BOARDROOM ON 5" FLOOR, CONTINENTAL HOUSE, PARLIAMENT
BUILDINGS

PRESENT-
Hon. William Cheptumo, M.P. - Chairperson
Hon. Alice Muthoni Wahome, M.P. - Vice Chairperson

Hon. John Olago Aluoch, M.P.
Hon. Peter O. Kaluma, M.P.
Hon. Gladys Boss Shollei, CBS, M.P
Hon. John M. Wambugu, M.P.
Hon. Beatrice Adagala, M.P
Hon. John Kiarie Waweru, M.P.
Hon. George G. Murugara, M.P.
Hon. Jennifer Shamalla, M.P.
Hon. Anthony G. Kiai, M.P.
Hon. Adan Haji Yussuf, M.P.
Hon. Japheth Mutai, M.P.

ABSENT-

Hon. Charles Gimose, M.P.

Hon. Ben Momanyi Orori, M.P.
Hon. William K. Mwamkale, M.P.
Hon. Johana Ng’eno, M.P.

Hon. Roselinda Soipan Tuya, M.P.
Hon. Zuleikha Hassan, M.P.

IN ATTENDANCE

COMMITTEE SECRETARIAT

Mr. George Gazemba Senior Clerk Assistant
Mr. Denis Abisai - Principal Legal Counsel
Ms. Doreen Karani Legal Counsel 11
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PETITIONER

Mr. Allen Waiyaki - Advocate of the High Court of Kenya

MIN No. 103/2018: PRELIMINARIES

The Chairperson called the meeting to order at 11:00 a.m. which was followed by a
word of prayer from the Vice Chairperson.

MIN No. 104/2018: CONSIDERATION OF A PETITION BY ALLEN
WAIYAKI GICHUHI, ADVOCATE ON
ENACTMENT OF ANTI-FRAUD LEGISLATION

Mr. Allen Waiyaki Gichuhi, an Advocate of the High Court of Kenya and Chairperson
of the Law Society of Kenya appeared before the Committee and argued a case in
support of his petition seeking the National Assembly’s enactment of anti-fraud
legislation. He cited the following reasons in support of his petition-

(i)  The inherent limitations of the Penal Code, Cap 63, Laws of Kenya in respect
of offences of fraud, fraudulent activities and conspiracy to defraud;

(ii)  The inadequacies of the Penal Code in preventing and prosecuting persons
who set up companies with the sole intention of defrauding innocent both in
in private and public capacities;

(iii) The increasing number of cases pending before courts where persons
registered companies with the sole intention of perpetrating fraud on entities
both legal and natural especially creditors including national and county
taxation authorities and judgement debtors of companies;

(iv) The need to hold directors of companies engaging in fraudulent activities
personally criminally liable for the said criminal actions and omissions;

(v)  The need to provide prosecutors with increased powers in respect of tracing
and recovery of assets and properties obtained, misappropriated, disposed,
transferred or otherwise dealt with by the directors of companies fraudulently
with a view to defeating the ends of justice.






The Committee was satisfied that the Petitioner’s case for enactment of anti-fraud
legislation had merit and resolved to meet the Attorney-General and Kenya Law
Reform Commission with a view to agreeing on a process of developing draft
legislation for enactment.

The Petitioner in his capacity as the chairperson of the Law Society of Kenya
underscored the need for the Society and the Committee to enhance synergy and
submitted that he will organize a forum for the Committee and the Society to deliberate
on how to realize this objective.

MIN No. 105/2018: APPROVAL HEARING ON THE VETTING OF
JUSTICE MOHAMED ABDULLAHI WARSAME
FOR APPOINTMENT AS A MEMBER OF THE
JUDICIAL SERVICE COMMISSION

The meeting was informed that the National Assembly had been served and
complied with a court order prohibiting it from vetting the nominee. The order
further prohibited the nominee from appearing for vetting.

The Committee deliberated on the court order and observed that in view of the fact
that the National Assembly had complied with the order, vetting could not proceed
on 11" April, 2018 as scheduled, pending the outcome of the case filed. In this
regard, it was agreed that the Committee tables a report in the House on the status of
the vetting and that a meeting be held on Wednesday, 11" April, 2018 to consider
and adopt the report for tabling.

MIN No. 106/2018: ADJOURNMENT

There being no other business to transact, the Chairperson adjourned the meeting at
12:25 p.m. till Wednesday, 11" April at 11.00 a.m. at a venue to be communicated.







ANNEXURE 2

(Letter from the Office of the President
conveying the name of the nominee to
the National Assembly for vetting)






THE PRESIDENCY
EXECUTIVE OFFICE OF THE PRESIDENT
CHIEF OF STAFF AND HEAD OF THE PUBLIC SERVICE
Telegraphic Address STATE HOUSE

Telephone: +254-20-2227436 P.O. Box 40530-00100

When replying please quote

REL. MO, .onomnsbrinnt ssiiaho i hEss it st ah i

OP/CAB:1/40A 15" March, 2018 -
_ _ \ M O(. CNA:E ﬁr nare the
Hon. Justin Muturi, EGH — I N0 communl (Aé O+

Speaker necessa '”j
The National Assembly o A
Parliament Building : o
NAIROBI | 20 ’3 Hg’

Dear &\_ko'\« Mujﬂ&ﬂ) |

RE: NOMINEE FOR THE POSITION OF MEMBER OF THE JUDICIAL
SERVICE COMMISSION [JSC]

We refer to the above subject matter.

Pursuant to Article 171(2) (c) of the Constitution of Kenya the Judges of
the Court of Appeal on the 9" of March, 2018 elected Hon. Justice
Mohamed Abdullahi Warsame, JA, as a member of the Judicial Service
Commission.

Pursuant to Article 250 (2) (b), on behalf of His Excellency the President, I
forward herewith the said nominee, Justice Mohamed Abdullahi Warsame,
JA, for approval by the National Assembly.

.t m-f
Yours = twee- / W=OSE: o o e T T
: | I RETIONAL ASSEMBLY
\/5%*[\ I |REcCEIvVED

—

o [ MAR 72016

SPEAKEIR'S OFFICE
LP‘ O. Box 41872, NAIROBI.

JOSEPH K. KINYUA, EGH
HEAD OF THE PUBLIC SERVICE

Nairobi, Kenya
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| OFFICE OF THE CHIEF
i JUSTICE

FORM C
(Rule 10.7 of the Court of Appeal Election Rule, 2018)

CERTIFICATE OF ELECTION

TO THE CHIEF JUSTICE AND PRESIDENT OF THE SUPREME COURT
REPUBLIC OF KENYA

NAIROBI |
M,mf PR JUSTICE

T o FOA LA = 3002 0E
I BEATRCE +90d  HEREBY CONFIRM that FO0HA0ED  WoRsAROZ, o0 duly

elected Presiden{—eﬁihe—eﬁuﬁﬂprpe%ﬁRepresentative of the Court of Appeal to the Judicial

. . A o i «
Service Commission* on the ... . e, day of .F>ABCH 20.f%.
s - D'C'H . s - . -y
Dated atB TR This T .day of.. TXHARCH 1 20.1&
"’.:f:?{::‘-“ﬂa..
‘5; & M
J:/.'\f\ N
i o Y
12 2\
P T’ hind ‘:I‘E &N O %
H ¥ 4 i :
Signed 1S G i U 2
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ANNEXURE 3

(Newspaper advertisement inviting the
public to submit memoranda on the
suitability of the nominee for
appointment)
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REPUBLIC OF KENYA
/s

b

o~

L o),

NATIONAL ASSEMBLY
TWELFTH PARLIAMENT - SECOND SESSION

In the Matter of Approval by the National Assembly of the
person nominated for appointment as a member of the
Judicial Service Commission

SUBMISSION OF MEMORANDA

Pursuant to the provisions of Article 171(2)(c), the Court of Appeal has elected the
Hon. Justice Mohamed Abdullahi Warsame as its representative in the Judicial
Service Commission. Subsequently and in accordance with provisions of Article
250(2)(b) of the Constitution of Kenya as read together with Sections 3 and 5 of the
Parliamentary Appointments (Parliamentary Approval) Act, 2011, His Excellency the
President has forwarded the name of Hon. Justice Mohamed Abdullahi Warsame to
the National Assembly for approval for appointment as a member of the Judicial Service
Commission.

Following the receipt of the nomination, the Depar tal Cc i on Justice and
Legal Affairs is mandated to vet and consider the suitability of the said Judge for
appointment as a member of the Judicial Service Commission.

Pursuant to Section 6(9) of the Public Appointments (Parliamentary Approval) Act,
2011, the Departmental Committee on Justice and Legal Affairs now invites interested
members of the public to submit any representations by written statement on oath
(affidavit), that they may have contesting the suitability of the said nominee for
appointment as a member of the Judicial Service Commission. The representations
may be forwarded to the Clerk of the National Assembly, P.O. Box 41842-00100,
Nairobi; hand-delivered to the Office of the Clerk, Main Parliament Buildings,
Nairobi; or emailed to clerk@parliament.go.ke; to be received on or before
Wednesday, 28" March, 2018 at 5.00pm.

MICHAEL R. SIALAI, EBS
CLERK OF N NA| SEMBLY

INELARUCE
HEAD OFFICE: P0. BOX 30376-00100 GPO NAIROBI

LOSS OF LIFE POLICY DOCUMENT
Y NO: 206807

DANIEL NTAWUASA KUTATO!
Request has been made to Company for the issue of duplicate of the above numbered
policy, the original having been reported as lost or misplaced. Notice is hereby given that
unless objection is lodged to the contrary at the Office of the Company within thirty days
from the date of this notice, duplicate policy document will be issued, which will be the sole
evidence of the contract.

Dated at Nairobi; 19" March, 2018.

frl

ISURRCE
HEAD OFFICE: P0. BOX 30376-00100 GPO NAIROBI

LOSS OF LIFE POLICY DOCUMENT
POLICY NO: 1L.201100021006
LN.0. DAVID MWANIKI MUGO

Request has been made to this Company for the issue of duplicate of the above numbered

policy, the original having been reported as lost or misplaced. Notice is hereby given that

unless objection Is lodged to the contrary at the Office of the Company within thirty days
from the date of this notice, duplicate policy document will be issued, which will be the sole
evidence of the contract. ot

Dated at Nairobi; 19" March, 2018

v

Celebration of a life well lived

MR. JACKSON WANJOHI MUKINYI

I's with great sorrow that we announce the sudden death of Mr. Jackson
Wanjohi Mukinyi.

Until his death, he was a loving son, dedicated father, caring friend to
many and a hardworking businessman.

He was the son to the late Mr. John Mukinyi and Mrs. Mary Njoki Mukinyi.
Father to Ms. Rita Njoki, Ms. Matilda Wamboi and Mr. Richard Mukinyi.

He was the brother to Hannah Wangui,Charles Muthee, the late James
Kariuki, Anthony Gethaiga, Esther Wanjiru, Amos Nyaga, Virginia Wanjiku,
Monica Mumbi, Grace Wamboi.

Friends and family will be meeting at Jocham Hospital to view and pick the
body at 10am today, Wednesday 21% March, 2018 and will
thereatter, proceed to Mbaraki Cemetery in Mombasa
where the service will be done and the body laid
to rest.

- f £

MAMBONI

LETYOUR
ADVERT BE

SEEN
HERE...







ANNEXURE 4

(Court order and pleadings)






\ AT NAIROBI

B0 T (Tl i I IVTISTON
N l"\l(i}*.‘.)!)i‘?{})}\)“i

CONSTITUTIONAL AND HUM.
PETITION NO. 106 OF 2018

PETITIONER

LA SOCTETY OF KERN YA cawurn e o sn s ver v mmomms o385 w s ns i f e 5§ 50053 11§17 5 E30mamsssn o oo 1.0 o
VERSUS

NATIONAL ASSEMBLY OF THE REPUBLIC OF KENYA.....covviiiiniinnnnn. U ST RESPONDENT

ATTORNEY GENERA L . .ottt ettt e e e 2°P RESPONDENT

HON. JUSTICE MOHAMMED ABDULAHI WARSAME.....cccovvvveeiierve o PV INTERESTED PARTY

JUDICTAL SERVICE COMMISSION ottt NP INTERESTED PARTY

IN CHAMBERS ON 26" MARCH, 2018
BEFORE THE HON. LADY JUSTICE R. E. ABURILI

ORDER

UPON READING the application dated 23 " March 2018 and presented to this Court on the same day
by counsel for the Petitioner/Applicant brought under rule 3 of the High Court (Practice and Procedure)
X Rules, 1964; Rule 17 of the High Court (Organisation and Administration) (General) Rules, 2016 and
22 of the constitution of Kenya, 2010 AND UPON

under the Vacation Rules and under Article
READING the A ffidavit in Support of MERCY WAMBUA sworn on 22 March 2018 together with

the annextures thereto AND WHEREAS this matter coming up for exparte in Chambers;

T i1
i
i

SPRAKER/CLERK OFf THE|

[T IS HEREBY ORDERED:- i : § g j
Lglﬁ@d’?}g li@é[ﬁ%’n[f-‘%@@@%Hﬁ‘éard ex parte in the furst
g 241

. THAT the application be and is hereby certit
instance. ;

28 MAR 7048

2. THAT pending hearing of this /\ppiicati(nﬁ;ﬂm{{@;_‘p,ax,tcs,,,oa,,Q;Ef);%,@i;\%gﬁé};‘%}jno,r;c er be and s hereby
issued suspending the Notice inviting the mBIEbeRT R Ehe, public. (d>submit.tepresentations to the

oo : . . oy FHR RINECTARATE AR 1 IFATION 2 (0 n

e National Assembly concerning the vetting o éfk&ﬂgﬁf&ﬁki@ﬂﬁﬂwgwCOEW_L@EE
3. THAT pending the hearing of this Application inter partes a conservalory order do issue

prohibiting: the 1™ Respondent from purporting to summons or vet the I’ Interested Party as a
member of the Judicial Service Commission. Equally, the 1™ [nterested Party be and is hereby
prohibited from appearing before the I** Respondent for vetting as a member of the Judicial Service

Comimission.

4. THAT the Petitioner/Applicant to serve all the parties affected by the Petition and the interim

————yrders—herem—for—inter=partes—mentron—on- 4" Aprit-201 8—before—Hom—Justice—Chacha—Mwita;—

Presiding Judge of the Court for direction/further orders.

GIVEN under my Hand and Seal of the Honourable Court at Nairobi this 26" day of March, 2018.

. e \(\" A D
ISSUED at Nairobi this 21 ........... day of...rf?.if?‘.\.(;.} .......... preerrerre 2018 -
155UBD | | | | CERTIFY THIS IS TRUE |
. ;\‘.ﬁwm[,\)ﬂjﬁg, | COPY OF THE ORIGINAL |
3 TV OISR ! o 4 ¥ i
& a . DEPULYREGISIRAR  oaprpp: 2503 1 ol8
S HIGH COURT.OF KENYA. NARORBE ) e
PENAL NOTICE  hewanavahbe... 5

, o ‘ ; _ _ | , DEPUTY REGISTRAR
[TAKE NOTICE that in the event of non-compliance with the above orders; you Willlb&tabiR o nontenmtol

Court punishable by imprisonment for a term not exceeding 6 months and’or {ine or both. NAIRORI 1



REPUBLIC OF KENYA
CINTHE HIGH COURT OF KENYA AT NAIROB
CONSTITUTTONAL AND HHUMAN RIGHTS BIVISION
rrTirIION NO WAL OF 2018

LAW SOCIETY OF KENYA. ... . . o L PETTITON ER
AND L

M\'[‘l(,)z\";\L ASSENMBLY OF THE REPURBIIC OF KIINYA T RESPONDIENT

\VTTOR GENTRAL. R 2V RESPONDENT

HON [[m [CF MOLAMNMED ABDUT. VT WARSAME . PUINTERESTED PARTY

TUDICIAL SERVICE COMMISSION. DVANTHERESTED PARTY

(Under the Vacarion Rules and uader Article 22 of the Constitution of Kenya, 2010

[ LEMPAA SUYIANKA, Advocare of the Hhigh Couwre of Kenya who has the conduct of this macter
on behalf of the Pendoner, do hereby ceruty that the Application filed urgendy requues heaung at the

earliest opportunty because

I By dint ot Arucle 171(2){(c), on 9" Macch, 2018 the ™ Interested Party was clected o

represent the Court of Appeal ai the Judicial Service Commission Sull the President has

purpocted to aomunate, and the 1 Respondent to summon or schedule tor vetung, the 1

[nterested Party as a member of the Judicial Service Commussion

The Peuton seeks to mnvabidate the purported appoimtment by the President, of 1
[nterested Party, as a member of the Judicial Service Comuusston  The Pettioner also
seeks, both in the Application and in the Peution, to prohibit the scheduled vetting of the

U Interested Party, by the 1 Respondent as 2 member of the Judictal Service Commussion

X

contrary to Acticle 171(2)(c)

5. Both the Applicauon and Pention wall be rendered nugatory 1f this Application s not
certified urgent and duly brought betore the Recess Duty Judge tor directions bacause the
U Interested Party would already have been sub vjected o an wnconsintonal petling exerciye DY
the 1" Respondent - whatever the outcome Moreover, the vettung once, conducted cannot
be undone and would bc a Pf:llﬂ ancut blot on the Consutution The Peution would be

academic even the more if the | *lnterested Party is veued by the 1 Respondent and found

unfit while this Peution is peading. The funds and public tesources spent on the dlegal
vetting exercise would never be recovered

/

110 o ol ‘
/ //Z/é/l’{i’ A 2018

N
/

Datec at Nawobr tis 2 o day of
ated al Nawobt this 7/ g 9{ day of

LEMPAA SUYIANKA
ADVOCATE FORTHE PETITIONER




DRAWN AND FILED BY

Mugeria, Lempaa & Kariuk: Advocates LEP
Viston Tower, I Floor

265 Muthirhu Road

PO Box 59343-00200

NAIROB!

Email info{@mlidawco ke




LAW SOCIHETY OF KENYA.

REPUBIIC OFF NISNY A
INTHE HIGH COURT OF KENY A AT NATROBI
CONSTITUTIONAL AND [[Ula\fL»}\N RIGITTS DIVISION
PEIITION NO._ 13Ol 2018

S PETTTTON TR
AND

NATIONNL ASSTERMBLY OF THE REPUBLIC OF KENYA . PURESPONDIENT

ATTORNEY GENERAL .
HON JUSTICE MOFEAMMED ABDULAFHT WARSAME
JUDICIAL SERVICTE COMMISSION.

P RESPONDF N T
PUNTERESTED DAY
2V INTERESTED PARTY

CHAMBER SUMMOINS

(Rule S of the High Court (Practice And Procedure) Rules, 1964, Rule 17 of the Hioh Covrre

(Organusation and Administration) (Geaecal) Rules, 2016)

LET PARTTES artend the Flonouwable Court 1n chambers the . day of .. 018 At

9:00 o'clock 1n the forenoon or soon thercafier as rhe Applicancs may be heard on thetr applica tion

FOR ORDIERS.

[\

That this Applicaton be cerufied as urgent and it o be heard 2x parfz 10 the first stance

That leave be granted {or this cause 1o be heard durning this courts Easter recess

That the Respondents beac the Penuoner’s costs of (hus Applicaton

WHICH APPLICATION [S MADE ON THE GROUNDS THAT:

On 9% March, 2018 the 1 laterested Party was clected by the judges of the Court of Appeal as

re

1
2 member of the Judiaal Service Comrmussion However, the President has purporecd w0
momnatz the 1 lnterested Party as a member of the Judicial Service Commussion

2 tlowing tron. the above, on 21 Apnl, 2018 the 1 Respondent purported (o 1ssue a prblic
notice in the People Daly caling for Submission of Nemoranda toward the velung  and
cansideranion of sutability of the ¥ Respondent ot appoinunent as a member of the Judicid
Service Comunusston  notwithstandimg his election by the clear terms of Arucle 171 2¥c)

3 The Pention seeks o mvalidate the purporied appotntment by the President, of ¥ nterested
Party, as a niemocr ot the Judicial Secvice Comnussion The Pertuoner atso seeks, borh in the
Applcanon and i the Petion, to prontbit the scheduled vettng of the I Taterested Parey, by
the [ Respoadent as a member of the Judicial Secvice Commnission contrary to Avtrcle

18 < w I 18 S R
171(2)7) : : ‘ .
4 The Apoleam fas heaoe tiled @ Nosce of dovon appheavon oo conserCiory onders




if this Application s not cerciiiec

57 Both the Application an

. .
d Petition will be rendered nugatc ory

urgent and duly brought before the Recess Duty Judge for directions during the recess because

the ¥ [nterested Party would already have been subjected to an wuconstizntional vetiing xervts? by

the 1 Respondent - whatever the outcome. Moreover, the vetting once conducted cannot be

undone and would be a permanent blot on the Constitution.

AND WHICH application s supported by the annexed affidavit of MERCY WAMBUA and

by such other grounds, reasons and arguments as may be advanced at the hearing of the

Application.

3\

Dated at Nairobi this )Z day of é//é\_—/%/‘/( /,/ { 2018

‘ s&%/ -

T LEMPAA SUYIANKA
ADVOCATE FOR THE PETITIONER

DRAWN AND FILED BY:-
Mugeria, Lvmpaﬂ & Kariuki Advocates LLP
Vision Tower, 1™ Floor
26™ Muthithi Road
M P.O. Box 59543-00200
NAIROBI
Email: info@mlklaw.co ke

-
TO BE SERVED UPON:
I. NATIONAL ASSEMBLY
2. THE ATTORNEY-GENERAL,
FFICE OF THE ATTORNEY GENERAL
SHERIA HOUSE,
P.O. BOX 40112 — 00100,
NAIROBL
3. HON JUSTICE MOHAMMED ABDULAHI WARSAME
D ICIAT SERVICE COMMISSION———— — ——— i
R
.
L .5 @ ;S ¢ S : IS .




REPUBLIC OF KENY .
IN THE HIGH COURT OF KE \n'r\ AT N \u\om
CONSTITUTIONAL AND HUMAN RIGHTS DIVISION
PETITION NO. \ Tt OF 2018

LA SOCTELY OF BN YA e onrmetinsssiomommre e oo e commeemessompne. . PETITION ER
AND

NATIONAL ASSEMBLY OF THE REPUBLIC OF KENYA..........__ |5 RESPONDENT

ATTORNEY GENERAL.... . e e 1 e e S0 B RS PSRN

HON JUSTICE MOHAMMED ABDULAHI WARSAME. PUINTERESTED PARTY

JUDICIAL SERVICE COMMISSION. ... ... 2P INTERESTED PARTY

NOTICE OF MOTION

(Under the Vacation Rules and under Article 22 of the Counstitution of Kenva, 2010)

TAKE NOTICE that this Honourable Court shall be moved on the .. day of

2018 at 9:0C o'clock in the forenoon or soon thereafter as the Applicants may be heard on their

application FOR ORDERS:
t. That this Application be certified as urgent and fit to be heard ex parie 1a the first instance.

That pending the hearing of this Application inter parctes, a conservatory order do issue

suspending the Notice inviting the members of the public to submit representations to the

National Assembly concerning the vetting of the I [nterested Party.

That pending the hearing of this A olication infer partes a conservatory order do issue
. (s 1 )

|8}

pr.olubiting: the 1* Respondent from purporting to summon or vet the |* [nterested Party as a
mermber of the Judicial Service Commission. Equally, the 1" [nterested Party be and is hereby

prohibited from appearing before the [* Re spondeat for ve tting as a member of the Judicial

o - — & i
DUV LT OO T S SO

4. That pending the hearine and determination of the Petition a conservatory order do issue
O o /
suspending the Notice inviting the members of the public to submit representatons to the

Natonal Assembly concerning the veting of the 1¥ [ncerested P arty.

5. That peading the h("umo and determination of the Petition a conservatory order do issue
< . 3 st LS Iy . . i . st 1S 5] X,
p.','olub!_rmg: the 1 Respoadent trom summoning br vetting the 1 [nterested Party as 2 member "«

ot the Judicial Service Commuission. Equally, the 17 [nterested Party be and is hereby prohibited

from appearing before the ¥ Responden:t for vetung as a member of the Judicial Service

b}




Commission

6 That the Respondents bear the Petitioner’s costs of this Applicaton.

WHICH APPLICATION IS MADE ON THE GROUNDS THAT:

-onsists of one Court of Appeal judge

|. Under Ardcle 171/2){c) the Commission, among others,

ed by the judges of the Court ot Appeal;

2/

On 9th March, 2018 the Lst [nterested Party was elected by the judges of the Court of Appeal

(N

as 2 member of the Judicial Service Commisston

[l
=
¢

However, the President has purported to nomnat: the 1% [nterested Party as a member of

(U8}

X Judicial Service Comumission.

4. Flowing from the above, on 21° March, 2018 and again on 22 March 2018 the 1* Respondent

surported to issue a public notce in the Peo le Daily and the Daly Naton newspaper
b 7 7 C C

respectively calling for Submission of Memoranda toward the veting and consideration of
suitability of the 1% Respondent for appointment as a member of the Judicial Service

Commission — notwithstanding his election by the clear terms of Article 171(2)(c).

The [ Respondent became 2 Commissioner of the Judicial Service Commisston by operation

(W]

® = . ~ . : o
of Article 171(2)(c) and no person or body can purport to ettect his membership in the Judicial

Service Commission through a process that is outside Artcle 171(2)(c). The Petition therefore

seeks to invalidate the purported appointment by the President, of 1% Interested Pacty, as 2

member of the fudicial Service Commission because it is ultra vires the Constitution and the

law. The Petitioner also seeks, both in the Application and in the Petition, to prohibit the
scheduled vetting of the 1 Interested Party, by the 1 Respondent as a member of the Judicial

Service Commission contrary to Article 171(2)(c) because in purporting to seek to vet the 1

dent is acting outside the consfitution and without legal
o [e)

2

| N ¢ . N .
RHeresSceat— c-.n_x.')) {h\, | Respon

t 1xES )
E

authority

L 7 i . L e 2 " " 5
6. Both the Application and Peuton will be rendered nugatory if this Application is not certified

urgent and duly brought before the Recess Duty Judge for directions because the 17 Interested

Party would already have been subjected to an unconstitutional vetting exercise by the [ Respondent

_whatever the outcome. Moreover, the vetting once conducted cannot be undone and would be
L & 1S 1S 1S

. a permanent bloton the Constitution. : L

7 The Petition would be academic even the more if the 1 Inrerested Party ts vetted by the 17

O



Lo

Respondent aad tound anin winle b Pertior 1. pendmz he o 4y ad public tosotces

Fhe o ered

spent on the tegal votag exererns. would ae

Such an outcome would occasion great prejudice o the Peitioner, the 1 Liieresred Party, the

public and the cule of law 1w peneral 1t will also OCCASION UNNecessty s of public funds
v [ v i

rhrough a process thar woulld fegtnimately He arrested FrOUGH S3UANCT 01 consery atory orders
One of the orders sought 1 the Peution i a2 mandatory wjuncron prolubione the 13t

Respondent from summontag or vetung the st [nterested Party as a2 member of the Judicial

Service Commussion
s aresuly, the Peutioner zravely fears thae U the vetting ot the 1 liverested Parry 15 allowe d (o

proceed during the pendency of this Peution, the satus gu0 sougtit to be protecied by the urnely
tsttution ot this zcuon woxkd have been 1otally wiped ourt rendering the Petiton nugatoty L'he

court’s decision on the mam Peuuon would be acadernic and ol no use to the Petoner and the

public interesc.

2

Thus, unless a conservatory order s 1ssued pencing the hearing and determination of  this

Peotion the Peuuon will be rendered augatory because the vetiing sought to be restratned

would have occurred despite the success of the Peution

[l the 1 Respondent and 1" [nterested Part are not restrained as prayved, they would (oist a fs
L ] v }

accormipli upon the court before delivery of its judgment. As the vetting once done cannot be

teversed, a return to the szatus guo would be tmpossible, success ot he petiton notwithstanding
‘That apart, allowing the vetung to continue at thus stage, would render the quesvon of the
constitutionality of the exercise acadenuc thus defeatng the admunistiaton of jusiice by way of
ctfective exeraise of judicial authorty and scrutiny ot a vetitng excrase said (0 have been

undertaken under the Constiiution 1 he vetling would have been carried oul 1 contnued

violation of the Consutuyorn, .

—
(O}

Fallure 1o 1ssue a conservatory order would ultunately make the Court's tinal decision a chwera

as there can be no use ol a favourable deternuniton to the Peutoner 11 the proceedings

conunue and rhe 1 Iniciested Party 13 unlawfully verted oy the [ Respondent wiute this

Pettion 1s pending determmauna in Court

Thete 15 no prejudice 1o be barne by the I Respondent o the veiane 15 detayed throucsh .
~ ™~ i ~ L ’ <

conscrvatory order o as w preserve the satng gy 1 the short pertod 1 tahes o hear and

daternunce this Petuon




L6. Any prejudice caused by the conservatory order can be mingared by an expedited hearing of

the Petition as the facts are uncontroversial and no wirmesses are likely to be called. [n any case
) ¥ )

the 1™ Respondent’s haste in concluding the vetting is subservient to the public interest 1n the

determination of the consttutionality of the impugned exercise
AND WHICH application (s supporied by the annexed affidavic of MERCY WAMBUA and

oy such other grounds, reasons and arcuments as may be advanced ar the hearino ot the
[} ) [} / O

Application.

Dated at Nairobi this 2018
/ LEMPKA SUYIANKA
ADVOCATE FORTHE PETITIONER
DRAWN AND FILED BY:-
Mugeria, Lempaa & Kariuki Advocates LLP
Vision Tower, 1" Floor
26 L\"[uthith} Road
PO, Box 39543-00200
NATIROBI
Ernail: info@mlklaw.co.ke
TO BE SERVED UPON:
5. NATIONAL ASSEMBLY
6. THE ATTORNEY-GENERAL,
OFFICE OF THE ATTORNEY GENERAL,
SHERIA HOUSE,
PO. BOX 40112 — 00100,
NAIROBI.
7. HON JUSTICE MOHAMMED ABDULAHI \WARSAME
3. JUDICIAL SERVICE COMMISSION
\ , Y : % ~



REPLBILIC OF KENYA

[N THE FIGH COURT OF KIENYA AT NAIROBI
CONSTITUTIONAL AND HUMAN RIGHTS DIVISION

PETITION NO. {its OF 2018

[NTHE MATTER OF VIOLATION OF TIIE CONSTITUTION OF KENYA, 2010
AND
INTHE MATTER OF ARTICLES 2, 3, 10, 165, 171, 172, 232, 233,249 AND 239 OF TII &
CONSTITUTION
AND
INTHE MATTER OF THE PURPORTED VETTING OF HON JUSTICE MOHAMMED

ABDULAHT WARSAME AS A MEMBER OF THE JUDICIAL SERVICE COMMISSIO N

BIETWIEEN
LAW SOCIETY OF KENYA. S PETITTION ER
AND

ATTONAL ASSEMBLY OF THE REPUBLIC OF KENYA . _ . PTRESPONDENT

TORNEY GENERAL. . S 2P RESPONDINT

‘{’)L\J JUSTICE MOH. \M\'ELD \BDU? \fI[ X\/ U\s \MT : PUINTERESTED PARTY

JUDICIAL SERVICE COMMISSION : VP UANTHRESTED PARTY
PLETTITON

(Under the Vacatuon Rules and under Acticle 22 of the Consttution of Kenva, 2010)

TO THE HIGIHH COURT OF KENYA:

The Petiton of Law Society of Kenya, whose address of scevice for the purposes of thus Petiton s hall

1

be
Mugeria, Lempaa & Kanuki Advocates LLP
Vision Tower, 1** Floor

26" Muthithi Road

PO Box 39543 00201

NAIROBI

Emad mlof@miklaw co ke

3 1k

artros

I:

| The Petitioner 1s a statutory body estblished by the Law Nociety ot Kenva Act, 2011 with a

statutory mandate under sccuon 4 o assist the Government and the courss i mafters iehating

o legislavon, the admuusiranon of jusuce and the praciice of law m Kenva, uphold the

Constitunion of Kenyt and advance the rule of law and the adinunisuauon of justice, and o

srotect and asstst the members of the public m Keaya momatters relatine o o ancllary ot
i 2) }

thoidental to_the lasw TRe Peuttonar bemes thid Petnon on its own bEhall, on behall of us®
R X © L .

A ~ -

members and i the public wrerest

Q




ent, the Natonal Assembly tor i alleged violaton

dditon, no person may claim or exercise St

State organs al both levels of government. [«

Lo

2. The Peuton 5 filed against the 17 R;;spmv
of the Constituton giving rise to this cause of acuon

3. The Attorney General established under Article 156 of the Constituton as principal legal
adviser of the Government, and representative of the National Government in Court ot in any
other proceedings, which rhe Natonal Government is a party, is sued as the 2" Respondent. He
is also sued on behalf of the President who has violated the constitution by purporting to
nominate the 1 Respondent when he has no power or authority to do 50.

4. Fon Justice Mohammed Abdulahi Warsame the subject of the purported vetung exerclse 13
jotned as having a legitimate stake and idendfiable interest in the Petivon.

3. The Judicial Service Cormmission, whose independence s implicated by this Petition, is also
joined as an [nterest ed Party.

0. Having been duly alected under Article 171(2){(c), this Petidon questions the consautional
validity of the Pre esident’s purpor.[sd appotintment, and the U Respondent’s purported vetting,
of the 1 [nterested Party as a member of the Judicial Service Commisston.

. Firse, the President’s purported nomination of the [nterested Party is assailed as ulira vires
Article 171(2)(¢) of the Constitution. Second, the vetting of the 1" [nterested Party is also
faulted as a violation of Article 171(2)(c) of the Constitution. Third, the procedure adopted by
the Respondents is impugned as ulfra vires section 15(2) of the Judicial Service Act. Fourth, the

b >

constitutionality of section 15(2) ts contested in so far as purports to give the President a role (n
the appointment of the members of the Judicial Service Commission appointed under made by
bodies specified under Acticle 171{2)(b), (c), (d), () and (g) of the Constitution.
Statutory and Constitutional Foundation of the 1 Petition

_ 3 “The Preamble to the Consututon of Kenya, 2010 proclaims the aspiration of Kenyans for a
government based on the essential values of human rights, equalt /. freedom, democracy, soctal
justice and the rule ot law.

9 Through the concept of popular soverelgnty 10 Article 1(1) the Constitution locates all

_ . . - . , ’
sovereign power (0 the people of [Kenya to be exercised only in accordance with the
Counstitution, including directly by the people.

& 5 X ) % % %

10. Cnder Article 2, the Constitution is the supreme law of the land and it binds all persons and all



sy

L0.

t

authoriry except as authorised under the Consutuion. Uldmately, any law that 5 inconsistent
with the Consdtuion s void to the extent of the inconsistency, and any act or Oomission 10

contraventon of this Constitution ts invalid

Articles 2(3) and (6) of the Consttution also expeessly import the general rules of international

law and treaties ratitied by Kenya as part of our law

Article 3 of the. Consttution behoves the Respondents like all Kenyans and State organs to

respect, uphold and defend the Consttution.

Article 4 establishes Kenya as a sovereign Republic and a muld-party democratic State founded
on the national values and principles of governance in Arucle 10.

The national values and principles of governance enumerated in Article 10 bind all State Organs
as well as everyone who applies or interprets the Coansttution or any law or performs any public
duty. The natonal values and principles of governance pertnent to this Petition tnclude: the
cule of law, democracy, participation of the people, equity, social justice, good governance,
integrity, transparency and accountability.

Nevertheless, as the list of national values and principles of governance under Artcle 10 s

inclusive rather than closed, the Petitioner contends that separation of powers as well as judlicial

independence are both national values and principles of governance under Article 10

Under Article 94(1) of the Constitution, at the national level, the legislative authority of the

Republic, derived from the people, is vested in and exercised by Parliament. Article 94(4) of the

C

Constitution therefore obligates Parliament to protect the Coanstitution and o promote the

democratic governance of the Republic.

= aside from exercising oversight of State orgaus,

e

Artcle Y5(Z), empowers the Nattorrat-rrssernbly

o deliberate on and resolve ssues of concern to the people and to review the conduct of the

President, the Deputy President and other State Officers, in office and to initiate the process of

rermoving them from ofrice.

Under Article 129, executive authority derives from the people of Kenya and must be exercised

in accardance with the Constution Executive authqeity must also be exercised 1n a manner
g 4 )

= b X 7 1 = x
compatible with the principle of service to the people of Kenya, and for théir well being and

benelit.

re




19~ Under Article 131, the President must

(a) respect, uphold and sateguard the Constitution;
(b) sateguard the sovereignty of the Republic;
(c) promote and enhance the unity of the nation;
(d) promote respect for the diversity of the people and communities
ot Kenya; and
(e) ensure the protection of human wghts and fundamental
treedoms and the rule of law
' 20. Arucle 139 decrees thart judicial authority s derived trom the people, and vests in courts and
tribunals established by or under the Coastitution. Courts and tribunals in exercise ot judicial
* authority must be guided by the following principles
{a) justice shall be done to all, trrespecuve of status;
b) justice shall not be delayed;
{c) alternative  forms ot dispute resoluton including
reconciliation, mediation, arbiraton and traditional
dispute resoluton mechanisms  shall be promoted,
- subject to clause (3);
(d) justice shall be administered without undue regard to
e procedural technicalities; and
(¢) the purpose and principles of this Constitution shall be
protected and promoted.

21 Article 160 guarantees the independence of the Judiciary and provides that in the exercise of
judicial authority, the judiciary, as constituted by Article 161, is subject only o the Constitution
and the law and is not subject to the control or direction of any person or authority.

22. Under Article 165 (3){d)(it) of the Constituuon, the High Court has junsdiction to hear any
question relating to the interpreration of the Counstitution, including the determination of a
question regarding whether any nominaton is inconsistent with, or in contraventon of the
Constitution.

k]

In the m)pommn at of the Chief Jpstice and other judges, the Judicial Service Comussion and

[ &N L. otk 5 - : 4 . §

the President have their roles balanced out under Artcle 166 as tollows:



[he Prestdent shall appoanc -

Jusuee  wnd

Chiet Justice,

e Diepuay
i
accordance with the recoinmendatnon of the Judicial

seevice Comnusston, and subjeat to the approval of the
Nattonal Assembly, and

(L) all orher judges, in accordance with the recommendanon
ol the Judicial Service Comnvssion
24 Avticle 248 swupulates thar Chapter 15 apples 10 consutuuonal commussions acluding the
judictal Service Comnussion aad independent oflices 2xwpt 1o the extent that he Comibstettion
Lrowdes otherwis:
25 To this end, Acucle 171{2) which 15 2 %x speeraly o0 the compostuon of the Judicial Service
Comnussion and speils oui 1ts membership as follows
2) The Cornmussion shall consist of -
(a) rhe Chief Justice, who shall ba the charperson of the
Cormarussion,
b) one Supreme Court judse elecied by the judges of the
Supreme Court,
{c) one Court of Appeal judge clected by the yudges of the Court of
Appzal,
‘d) one High Court judge and one magisuate, one a woman
and one a man, elected by the members of the
associatton of judges and magtstirates,
{e)

the Atorney General,

WO Zl({VOC’ALCS, one 2 woinao fl{\d one

- 2 man, each orf
whom has at least {ifteen vears” experience, elected by

he members of the siatutory body responsible {or the

nrotesstonal regulavon ot advocaes,

(g) ove  person  nomunated  buo the  Public Service
Commission, and
ih; one woman and oue man to represeat the public, not
being lawyers,
- v

appotnted by the President with the
%

pproval of the Nauonal Assembiy

;S




26 Comparauvely, within this scheme of refersnce, beside the j5C, the Constituion sets
out the membership ot constirunonal  commissions including the Commisston on
Revenue Allocation under (Aru cle 2135) and the Salaries and Remuneration Commussion (Arucle
240); Public Service Commission (Article 233}, National Police Service Comrmisston (’\f\x:udx:
240); the C ontroller of Budget (Ar ticle 228{2)) an d the Auditor-General (Artcle 229(2))

27. Otherwise, the fx genzralis set out in Article 230{1) to (3) as to the composttion and membership
of constitutional commissions is as follows:

() Fach commission shall consist of at least three, but not
more than nine, members

(2) The chairperson and cach merber of a commission, and
the holder of an independent office, shall be—

(a) rdentified and  recommendzd - jor appointmeni ooa  manner
praywz'b.f(/ by national kislation,

(b) approved by the National Assembly; and

(S appointed by the Prestdent.

(3) To be appointed, a person shall have the specific
qualifica ations required by this Constitution or national
legislation.

28. The Petitioner posits that, by way of example, the National Land Commission and Teachers
Service Commission are established by Article 67 and 237, respective ely, but their specific
composition and qualtfic ations are amenable to the lxe generalis in Ardcle 250.

Judicial Service Act, 2011
29. However, Section 13(2) which contradicts the clear terms of Article 171 as to the 1*
Respondent’s mode of appointment in the tollowing terms:
Where the nominatons arc (0 bc made by bodies spectfred
uader Ardcle 171(2)(®), (©), (@), (O and (g) of the Constitution-
(a) the respecuve e nominating body shall submit the name of its
aominee to the President; and
(b) the President shall, within three days of re ¢ of the names,
appoint the nominecs as members of the Commission.
) L L& X w
h N & - i L
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B. FACTS

14



[P}
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36

3

(o)

(2

- o ' . ) i H ; '
0 On 9% March, 2018 wne 1 Tinerested Parg was elected by ihe ) sdges o i

w Count o) \ppcnl s

1ember of the fudicral secvice Commision

However, the Prestdent has purported 1o popmizz the 1 lnieresred Party as 2 member ot the

fudicial Service Cormmisston
Flowing trom ine above, on 217 Murch, 2018 the 17 Respondent ourporzed ro ssue 2 public

notce tn the People Daly and again on March 22, 2018 i the Daldy Naton caling for

s

Submission of Memoranda toward the vetung and consideration of swabtlity of the: L

Coumunissiont -

Respondent  for appointnent a5 a membar of the Judicial Scervice

nocwithstanding his clecnon by the clear terms of Arocle 171(2)(c)

The Petition therafore seeks to tnvalidate as uaconstituuonal the purporied appointment by the
President, of 1™ Interested Party, as a member of the Judictal Service Commission together
with the 1"* Respondent’s purported vetang of the 1" [nierested Party, a member of the Judicial

Service Commmussion by 2kcton, contrary to Arucle 171{2)(c)

Pacticulars of Unconstitutionality

(c1) “Nomenaton and  “vattng’ of the 17 Interestzd Party contrary fo Artect
7 )
1712)0)
Fust, the Petimoner asserts thart the purposted “appointment” of the 1" [nterested Pacty, a cluly
elected member of the Judicial Service Cormmission under Arode 171(2)(c), violates Arucle

171(2(c) of the Consuuuuon which only provides for hus elction.
Second, the Peutnoner abnegates the Nauonal Assembly’s purported intended vetung of the I
the clear terms of Article [71(2)(c) theie 1s nerther consirutional necessity not

Respondent by

provision for such vetung

Third, the [ Respondent having in the recent past nghily on wrougly watved the vetung ot re

ppotated public oificials. to purport to ver te T irrerestodParty —on—is—e aleciion o the

fudicial Service Comuussion iz diserimimatory and arbtirary hence uncousntutonal

Fourth, assuming sectton 153(2) were aot wvald as pleaded below, the President’s valure o

nominate the !¢ Interested Party, wielun three days of ~ccetpt of his name. 23 4 mmember of  the
7 v

Cominisston ts #/fra wres secton 15(2)(c)

N3 x X

(b) Comtitutionnlsly of Seczon 13 0f the Jucdicral Servie A,

o 50 far as section 10{2) of the Judicial Serviee Act, 2011 purports to pive the President any

] N
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1.

(OS]

D.

role in the nominaton and appointment of a person elected under Arucle 171{2){

and (f) and by extenston slows for and the 3 Respondent a role tn the approval of the

members of the Judicial Service Commission under Article 171{2)(b}, {¢), (d) and (f) of the

Coanstitution the same is null and void and of no eftect in law.

(c) Constitutional Supramacy, Judicial [ndependzne: and Szparation 0/ Powers

As a result, the purported nominations of the !* [nterested Party amounts to a clalm o

exercise of state authority, contrary to the Coanstitution, which is invalid and of no effectin law.
The Petitioner submits that the list of national values and principles ot governance 5 not
closed and includes separation of powers and judicial independence. The move as concetved
and carried Ll ies he semarabés SF vers between the Executive and the Judiciary and
and carried out blurs the separation of powers between the bixecutive and the judiciary an

constitutes a diect threat to judicial independence secured under Articles 160(1) and 172(1)

through the Judicial Service Commission.

The Petitioner submits that the Respondents’ actions attacks the tenets of separation of powers

and judicial independence, lylng at the heart of the Consttution and which if left unchecked

would destroy the toundation of Kenya’s sovereignty and nationhood.

Also the nominations as conceived are meant to and indeed do interfere with the Ut [nterested

Party’s status, function and public perception as 2 member of an independent constitutional

cornmission by 2fection.
All in all, the substantive defects in procedure and fundamental omissions in the purported

nomination and veting of the 1% Interested Party, a member of the Judicial Service

Commission, by election, renders the various omussions and processes individually and

cumulatively unconsdtutional and irreparably tlawed.

Reliefs

As a consequence of which your humble Peritioner sleads with the Court to be eranted the
{ 2

-

fotlowing:
(a) A declaration be and is hereby issued that the purported nomination and vetting of the

15 [nrerested Party, by the President and the 1" Respondent respecuvely, as a member

of the Judicial Service Commission is unconstitutonal and invalid;

LS v, kS %
% 7 R <
(b) A declaration that the 1 Interested Party automatcally became a member of the

2]
o

Szt
—
=
o

fudicial Service Commission by operation ot Articie 171(2){c) upon his electio



judges of the Court of Appeal.

A declaraton that to the extenr thar in purpose and/or effect Secuon 15(2) of the

©
Judicial Service Act, 2011 purporis to give the President any role in the nomunation and
appointment of a person elected under Acticle 171(2)(b), (), (d), and {f) and n eflect
allows the 3™ Respondent a role in the approval of the members of the [udicial Secvice

r t

Commussion elected under Acucle 171(2)(b), (c), (d) and {t) of the Consrttuton the
same 15 null and void and of no effect in law

{d) A permanent tnjunction do tssue prohibiting the [* Respoadent from purporting to vet
the 1" [aterested Party.

{e) An Ortder do issue invalidating the purported nomination by the President of the [
[nterested Party as a member of the Judicial Service Commission.

® The 1" and 2" Respondents bear the Petitioner’s costs while the Interested Parties can |

each bear their own costs. I

Vs 9
Dl o Jl2mC g

Dated ac Nairobi this /- @Zy/eA dayof

LENMPAA SUYIANKA
ADVOCATE FOR THE PETITIONER

DRAYWN AND FILED BY:-

Mugeria, Lempaa & Kariuki Advocates LLP

Vision Tower, I’ Floor
26" Muthithi Road

P.O. Box 59543-00200
NAIROBI

Email: info@mlklaw.co.ke

TO BE SERVED UPON:

L NATTIONAL ASSEMBLY

2. THE ATTORNEY-GENERAL,
OFFICE OF THE ATTORNEY GENERAL, ’
SHERIA HOUSE, 1

PO. BOX 40112
NAIROBL

(O3}

00100,

5

HON JUSTICE MOHAMMED ABDULAHI WARSAME
4. JUDICIAL SERVICE COMMISSION

re




. REPUBIIC OF KENYA

IN THE HIGH COURT OF KIt \'\ A AT NAIR

CONSTITUTIONAL AND_HU
PETITION NO. |

LAW SOCIETY OF KN Y A e . .PETITIONER
AND
NATIONAL ASSEMBLY OF THE REPUBLIC OF KENYA T RESPONDENT

2P f SPONDENT
....... [\Fk[ UD[‘\ru
. ﬁ\‘) INTERESTED PARTY

ATTORNEY GENERAL. .
HON JUSTICE MOHAM ’\ff,P \BDLJ!
JUDICIAL SERVICE COMMISSION. ..

AFFIDAVIT [N SUPPORT OF THE PETITION AND APPLICATIONS

MERCY WAMBUA, an adult person ot sound mind, a ciiizen of the Republic of Kenya of PO

Box 72219-00200 NAIROBI do solemnly make oath and srate as tollows:

i . [ am the Secretary to the Petinoner’s Council and the Chiet Executve Ofticer of the Peutioner
herein, duly authorized and tamiliar with the facts in tssue and hence competent to swear this
affidavit.

2. On 9% March, 2018 the | [nterested Party was elected by the judges of the Court of Appeal as
2 member ot the Judicial Service Commussion.
3. However, the President thas purpr)z:[cd to aominatz the 1 [nterested Party as a member of the

. judicial Service Commisston.

4. Flowing from the above, on 217 March, 2018 and on 22" March 2018 the 1 Respondent

a : : . p
purported to issue a public notice In the People Dady and the Daily Nation respectively calling
for Submission of Memoranda toward the verting and consideration of suitability of the [
Respondent  tor appointment as  a member of the Judicial Service Comumussion -
notwithstanding his clection by the clear terms of Article | 71Q2)(c). [ annex copies of the
notice published in the People Daily and Daily Nation marked as “MW-1 and MW-2

5. The Petition therefore sceks to invalidate as unconstitutional the purported appointment by the
Prestdertoft—Htuterested—Party—as—a—trember—oi—th fudicial-Sesvice-Commissiontogether
with the 1Y Respondent’s purported vetting of the 1" Interested Party, a member of a member
ot the [udicial Service Commusston by election, contrary o Artcle [71{2)(c).

*

6. The Petition seeks to tnvalidate the purp()r(cd appointment by the President, of ¥ [nterested

. Party, as a member of the Judictal Service Commission. ['he Petinoner also seeks, both in the

< f)phulxou and {0 the [’LUMM to prohipi the schéduled ve[.ling\oi” the "Mnrerested I’aﬁ}'[}", by =

) the 1* Re >spondent as a member of the juchcial Service Commission cm;:r;wy to Arucle
1 71(2)(c).



9

to

4

Flhe Perion nes guestons the cons' mor e o Secnon T2 of the Jodiend! Sorcn N o

D e rh i nat ievIsons ot e U dre Proosident po cers oo noimmane nersoa
: ;

N ¥ il + N N [N H

cleciod 1o bo mernbers of the Judicad Sorooc Connn wson ander Aructe D02 b, dy wnd

£
N

\

Both the Aophetinn wnd Peguon ol oo rendored anpacon b this Applicanon s no certiired

o . st .l
nroent and dulv brought betore the Recess Do fndee o directions hecause he U lnieresica

Daviv would alieady have been subiected 1o an wram e intigud veri0ns exei e by the 17 Respondens
J ! (X} t

“whatever the owcome Moteover, the vetting oace conducted eannot be undone and would be

1 permanen: dlot nn the Consuttiion

The Peuuoe svould be academic even the more it the U fnrerested Parte 15 vettet by the U

Responder wnd found nafie while dhis Pention 15 pending  The funas and public resowces

speni o the dlegnl vetnng esercise would never be reeovered

Such an oo come would occasion great prepudee o e Petnoner, the 1 Interested Pacty the

yublic and the rule or law @ genend b

will also sccasion unnecessats use of public Tunds

’
(931

through 1 process that would lepitnacely be arresred through tsuance of conservatory orders

Oune ol the orders sought in the Pevuon oo mand4tore injunction prohibng the 17

Resnondent om suinmoning or veitng the 17 Intetested Party as a member of the Judicial

Service Commission

As a tesult, the Peuroner gravely tears tha tthe vetung ot che U loterested Paey 1s allowed to

l’)
proceed during the nendency ot thes Peution, the szt quo sought 1o be protecied by rhe timcly
sHution of tus acrion morid have been totally wiped our rendering the Pettion nugatory. The
T N o s Petiuc e e . L of tee o tha Peunie
court’s decrsron on the mamn Pariton wonid be acaccnue wd of no use 1o the Peduonet
13 Taws, wnless o consersaton order tosseed oendig the heanng and determimation ot s
Datitton T Doiion il he Tomiereth Tmaror e eate—the—eitng saughie 10 e testramned

would have cwcunied despiic the snccess of i s anon

dch e aad T teroseed P ot esiated as pravest ey vonid fost a /e

Ao H oD vhe cour before deirears ol s pdginens s the s etine once Jdonce canoot be

Leversed. 4 wein io e v geo woddd be tpo sibles success o the petiion nens ihatandlag,

A S \ £ L x . X .
[hate apos alowtng the serling Lo comnmne a0 i st would 1ender b gueston ot ihe

constutonaliie of the exeretse acadenne thus dorcating the admunstiaion ol pustiee beowirg ol
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16.

MERCY Wi

COMMISSI

eifective excraise ol Judicial auchorty

undertaken under the Constuuiton vetitng would

violation ot the Consirion.

Failure to issue a conservatory order would ultimately make the Court's final decision a ch

as there can be no use of a favourable determination to the Petidoner it the proceedings
the 1" Respondenr while this

continue and the ¥ Interested Parey s unlawiully vected by

Yedtion ts pendl smination in Court

he U Respondent it the vetting is delayed through a

7. There is no prejudice to be borne by the
conservatory order in order to preserve the sfatus guo in the short pertod tt takes to hear and
derermine this Pedtion.

LS. prejudice caused by the conservatory order can be 1 by an expedited hearing of
he Perition as P roversial and no witnesses ace likely o be called. [ o rnee
the Perition as the facts are uncontroversial and no witnesses ave hikely to be called. ln any case,
he 1% Respondent’s haste in concluding the vettng is subservient to the blic interest in t!
the Respondent’s haste in concluding the vetting 15 subservient to the public interest 1n the
decermination of the constitutonality of the impugned exercise.

i9. I depose this attidavit in support of the P arition as well as the Nouce of Moton application tor
conservarory crders in preservation of the status quo, pending the hearing and derermination or
the Petition, based on facts within my knowledge and believing it to be in accordance with the
Oaths and Srarutory Declaratons Act, Cap 20,

Sworn at Nairobt this 22nd  day of March 2018

e '7VUL§
ATV U:—\ 5
F\COMM

‘/7 f'UQ

DEPONENT

\4

DRAWN AND FILED BY:

Mugeria,
Vision Tower, 17 Floor

Lempaz & Karviuks Advocates [LLDP

o % e !
26" Muchitht Road

B mRe (F ARSAR
PO, Box .)().)'!._7--()'\!2()”1. N "

NAIROBI  ° § § _

Email: info(@miklaw.co ke






