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EXECUTIVE SUMMARY

This report covers proceedings of the three-day Post-Election Seminar (PES) fbr Members

of the National Assembly. which was organised rvith the conjunction with the

Commonwealth Parliamentary Association (CPA). The seminar was held in Mombasa on 4'h

to 8th March,20l8 and had a theme 'sharing our experiences to enhance gr.totl governunc.e

and continually sa/eguard the wel/are o/'the nuti<tn'.

The Seminar provided a platform for Members to learn and share experiences on diverse

parliamentary practice and procedure. It also provided a better understanding of
parliamentary and democratic systems and processes through the resourceful topics and

presentations.

The seminar highlighted key areas and made resolutions on aspects that included:

Sustained capacity building for both members and Staft; Respect fbr Separation of
powers; nurturing bicameralism; need for cconsensus building in House affairs; Need to

re-examine the position and place of the many constitutional commissions and

independent offices in overall governance.

Other resolutions centered on continuous consultations between the Legislature. the

Executive, and the Judiciary in order to create an environment for smooth operations of
the Government; Parliamentary and Party leadership to continue strengthening political

party culture and structure in Parliament; Pafiy Caucus facilities; promoting Party

discipline; and enhancing Parliamentary diplomacy.

The National Assembly was adviced to consider establishing an Ethics Committee with

equal membership of both the Majority and the Minority parties in the House similar to
the USA Congress model. Participants were requested to develop a culture that is in
tandem with the expectations of the electorate and cultivate a national outlook in

legislating.

Finally Members were urged to scale up the utilization of the rich technical resources held

by staff in Committees especially the fiscal analysts to help them understand tlre budget

process.
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I.O INTRODUCTION

l.l Background

The Twelfth Parliament was inaugurated on 31" Augr.rst.20l8 after which an lnduction

workshop of all Members was undertaken. In keeping with Parliamentary custom. the

National Assembly organized a three-day Post-Election Seminar (PES) for Members of

the National Assembly with a theme 'shoring our experiences lo enhance good

governance and continually sofeguord the welfore of the nation '. The Seminar was

organized in conjunction with the Commonwealth Parliamentary Association (CPA).

which is an association of 185 Parliaments and Legislatures.

Among other purposes, the CPA aims to develop, promote and support Parliamentarians

and their staff to identify benchmarks of good governance and to implement the enduring

values of the Commonwealth.

The Seminar provided a platform for Members to deal and interact with matters of

parliamentary practice and procedure and a better understanding of parliamentary and

democratic systems and processes.

The re-introduction of a bicameral system of governance presented the need to relook at

procedures and operations of Parliament. Indeed, the Eleventh Parliament saw the re-

engineering of most of the operations to conform to the newly adopted systems. lt was

against this backdrop that the National Assembly conducted the seminar to of fer an in-

depth and comparative analysis of parliamentary and governance systems.

1.2 Objectives of the Seminar

The main objectives of the Seminar were to:

l. Disseminate information on diverse good practices in Parliaments and

presidential systems ol governance;

2. Promote an understanding of the way parliamentary procedures and practices

can entrench good governance into a system;

3. Provide an avenue for interaction with global stakeholders in the parliamentary'

and governance sector; and

Rtport ol' the Pot-Eleclion .f eminar, 1/t'-8/t' MdrL'h 20 | I Pag,:6
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4. Understand how co-operation among parties in Parliaments can create an

effective and functional Parliamentary environment.

1.3 Expectations of the Seminar

The expectations of the seminar were that Members ought to:

a) Have understood the principles of parliamentary traditions and practices and

their implications on the Members' roles including legislation. representation

and oversight;

b) Have better understood the workings of a legislature in a presidential system

and harness the opportunities provided by the Constitution of Kenya to achieve

set objectives,

c) Have appreciated the distinct functions of the arms of government and best

practices in other jurisdictions;

d) Have understood the operational principles of a bicameral parliament and how

to build synergies to accomplish mutual parliamentary business;

e) Have appreciated the budget-making role of Parliament and its implication in

relation to their roles in the Constitution;

f) Have understood the concepts of ethics and accountability as applied to

Parliament and Parliamentarians; and

g) Have recognized the role of political parties in parliamentary democracy.

1,4 Participants at the Seminar

The Seminar was for Members of The National Assembly. They were however joined

by external facilitators and members of staff of Parliament. The full list of Participants

is annexed to this Report.
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2.0 OFFICIAL OPENING

t

POSI:.I
MEMBEI

\lm
The Deputy Speaker of the Natlonal Assembly Hon Moses Cheboi, makes his

remarks during the opening session of the Post-Election Seminar.

A summary of the proceedings that took place on the first day of the Seminar is as

provided below.

2.t Welcome Remarks and the Objectives of the Seminar,

Mr. Michael Sialai, EBS, Clerk of the National Assembly

The Clerk of the National Assembly, Mr. Michael Sialai, welcomed participants to the

Post Election Seminar. He thanked the CPA for partrrering with the Parliament of

Kenya to come up with the Post-election seminar.

The presenter highlighted the scorecard of Members that by the time of the seminar,

The National Assembly had passed three bills while fifteen (15) others had been read

for the first time and were at different stages of public participation. The National

Assembly had further passed two private member motions and approved Eight (8)

Sessional Papers and key Executive appointments.

Rtpon oJ thc Post-Ebction Seminar, 46-8b March 2018 Page 8





The presenter pointed out that the objective of the Seminar was to provide a platfbrm

for Members to interact with matters of parliamentar)' practice and procedure and a

better understanding of parliamentary and democratic systems and processes.

2.2 Remarks by Guest Speaker

Mr. Karim Ullu Akbar Khan, Secrelar-y General, Commonwealth

P arl iame nl ar.v A s soc i al io n

Mr Karim Ulla Akbar Khan, the Secretary Ceneral of the Commonwealth

Parliamentary Association (CPA) was invited to give his remarks on behalf olCPA. ln

his remarks, the presenter highlighted that the CPA alrvays looks fbrward to work with

Members of Parliament to deliver on the flagship Post E lection seminar.

The presenter informed the participants that elections have the potential to bring a

tremendous diversity of backgrounds to Parliaments. This necessitates the need fbr

members to receive induction and development to enable them to get to grips with

dis;charging their representative and constitutional functions. He added that over the

past 20 years, the CPA has thus had the privilege of delivering close to 60 CPA Post-

Election Seminars across the Commonwealth with the aim to enable Parliamentarians

to gain a broader understanding of the principles of parliamentary democracy and to

strengthen their skill sets.

The presenter further informed the participants that the Post-Election Seminar would

provide an excellent opportunity and a fbrum to engage with colleagues from across the

Commonwealth and to learn tiom their experiences and practices. He said that the

seminar should be viewed as a one- way learning experience but should also serve as a

rcflection of the 'mutuality of learning' which is at the heart of the CPA mandate of

c,)nnecting, developing and promoting a community of parliaments and

parliamentarians who individually and collectively strengthen their commitment to

democratic governance across the Commonwealth.

1'he presenter reiterated the words of the National Assembly Speaker. Honorable Justin

Muturi EGH, MP that, "Parliament has an important role in engaging youth through

)lepoft ol the Pot-E/etion Sentinar, 1//'-8/t' lldrtl) 20 l8 Page 9
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legis;lation in the areas of importance to youth to prevent radicalization, marginalization

and exclusion".

r
Mr. Karim Ulla Akbar Khan, the Secretary General, Commonweahh Parliamentory
Association (CPA), stresses a point when he made his remarhs during the opening
cersmony of the Posl-Election Seminar.

The presenter noted that the theme of the seminar goes directly to the heart of the role

as elected parliamentarians and to the responsibility of Parliament to promote peace and

security at the national, regional and international levels. He added that Parliarnents

represent the daily lives of the people; as independent institutions sitting at the centre of

a web of accountability reaching into the Executive and the other branches of

government, to the public and political parties, they are well placed to set an example

and lead change by mirroring gender equality and inclusion of all sections of our

societies in their composition.

The presenter noted the challenge facing Parliaments across the Commonwealth is to

emhed good governance transparency and democracy in bid to ensure that an enduring

relertionship of trust exists and is nurtured between citizens and their Parliament.

Thr: presenter informed the participants that in Commonwealth of Nations, respect for

the separation of powers finds expression within the Latimer House Principles relating

I
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to the relationship between the three branches of government. The Principles state

clearly that both parliaments and judiciaries should 'fulfil their respective but critical

roles in the promotion of the rule of law in a complementary and constructive

manner'. He added that. the respect fbrthe separation of powers contributes greatly not

only to good governance but also to safeguarding the welfare of the nation.

The presenter further informed the participants that another vital aspect of saf-eguarding

the welfare of the nation that finds expression in the Commonwealth Charter is open

dialogue and the free flow of infbrmation, including through a free and responsible

media that enhances democratic processes and democratic culture. He said that a

vibrant civil society and free media are key facets of a healthy democracy.

The presenter informed the participants that Parliamentarians gain accountability from

their ability to represent their citizens, and gain legitimacy when people trust that they

are, acting in their best interests. They gain effectiveness from their scrutiny of the

Executive and are measured on their commitment to translate International. Regional

and National commitments into practical and robust policies.

The presenter highlighted that CPA has undeftaken numerous activities in bid to

support and enhance the conduct of parliamentarians; and to promote the effective

functioning of democratic legislatures to fully express the will of the people and

involve them in governance. The CPA is collaborating with the Westminster

Foundation for Democracy (WFD) to update the 2006 Benchmarks to incorporate the

re:;ponsibilities for parliaments that arise from Goal l6 of the Sustainable Development

Goals (SDGs)" which calls for "ef'fective, accountable and inclusive institutions at all

le'vels".

The presenter concluded by noting that the CPA's approach is 'peer to peer' Iearning.

bringing parliamentarians and parliamentary statf together to share best practice and to

be part of an exciting knowledge transfer.
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2.4 Remarks by the Leader of Minority Party

Hon. John N. Mbodi, CBS, MP

In his remarks, the Leader of Minority thanked his coalition for having entrusted him

with the position in the House leadership and promised to serve diligently. He also

underscored the importance of the seminar and urged Members to tully utilize the

seminar to improve on their legislative experience of the l2tl' Parliament.

The presenter highlighted the events of the 2017 general elections and urged

participants to guard against electoral malpractices witnessed last year and ensure that

the heinous loss of lives and property, its resultant pain, injuries, scars and wounds

inf'licted and sustained by innocent Kenyans are healed and their causes fully and

amicably resolved.

The presenter also urged the Country not to forget the Agenda 4 reforms that were

started in 2011. He espoused a compelling need in the delicate socio-economic and

polir.ical environment in which this country finds itself. to strive to nurture peaceful

dialogue while embracing national healing and cohesion.

The presenter noted that while the people of Kenya continue to passionatell demand

constitutional and institutional reforms, he hopes tbr a candid discussion on how to

isolate the 20oh of the constitution that is stated across the political divide requires

attention.

The presenter urged the Majority Party not to abuse their tyranny of numbers reminding

them of the higher responsibility when it comes to law making. He urged them to

continuously strive to promote democratic ideals both inside and outside Parliament.

The presenter noted that the institutional relationship between the Legislature with the

Judic:iary and the Executive is set to remain under intense scrutiny as the People ot'

Keny'a already defined the territory of the three arms olgovernment and their interface

with each other through the constitution.
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While urgrng the House leadership to work together under the stewardship of the

Speaker, he urged consensus discussions on certain contentious matters before they are

disr:ussed in the House Business Committee and eventually brought to the floor of the

Horrse. He urged the Speaker to provide space in parliament for parliamentary political

parties to meet.

The presenter concluded his remarks by applauding the organizers and wishing the

Members a fruitful engagement with the facilitators.

*
-

l'

Tlrc Leader of the Majortty Porty, Hon Aden Duale,(rtgh| Itont row) maka a
cottfribution during one of the seminut sessions, as Australian Senator, Lucy
Gichuhi (centre) and the Leader of the Minority PoW, Hon John Mbadi, look on
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2.5 Remarks by the Leader of Majority Party

Hon. Aden Duale, EGH, M.P

The Leader of the Majority Parry. infbrmed the participants that he would be interested

in tlre topic on "The Wel/are oJ'the Nation versus Routine Politic.s: Striking Optimal

bulunce ", because he felt that the Minority Party is leading the country to the path of'

unnecessary politics and creating unnecessary perception that the country is polarized.

He s;aid that he would also be interested in the discussion around the role of the speaker

in a presidential system. The presenter said that he expects there to be a thin line

between the Presiding Officer and his or her Political Party. He quoted instances where

in the past, the Minority Party has had an opportunity to have their say but they

proceeded to cause disorder to deny the Majority Party an opporlunity to have their

way.

The presenter noted that the Majority Party is committed to respect the constitutional

provision on the Separation of Powers. He added that the Majority Party is specifically

committed to ensure that there is mutual relation with the Judiciary. However. the

Judiciary should also respect the Legislature. He opined that that some of the.iudicial

orders issued in the last two years may appear to be whimsical and intended to

prejudice the functioning of the Legislature. Indeed he wondered whether, the Judiciary

should not have waited for the Parliamentary process to come to a conclusion befbre

issuing the injunctions.

The presenter also talked about the Parliamentary Powers and Privileges. He said that

he expects the Members of the National Assembly to have basic mastery of rules and

procedures and what is expected of them under the Parliamentary Powers and

Privileges Act of 2017. He specifically drew the attention of the members to section l7

subsections 3 and 5 which provide that certain misconduct may lead to loss of your seat

of a Member of Parliament. In addition, Parliament has been given authority to impose

a fine on certain misconduct or destruction of its properties. He added that while the

Act provides for assembling, demonstration and picketing; the right to picket should not

prejudice the right of Members of Parliament to access the House and indeed the

prec irrcts of Parl iament.
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The presenter informed the participants that he was also hoping to hear from Mr. Jerry

Hartz on how to instill Political Party discipline and keep the flock together. In

conclusion he said that he expects Parliament to olfer oversight on the government

which includes pointing out failures and offering suggestions. He also expects

Parliamentarians to appreciate the positive things that the government does.

2.6 Keynote Address & Official Opening

The Hon. Justin B. N. Muturi, EGH, MP Speaker of the National

Assembly

The key note address was delivered by the Hon. Justin B.N Muturi, the Speaker of the

National Assembly. He began by reiterating that the Post- Election Seminar coming at

the initial stages of the l2thParliament, would no doubt set the pace fbr the Members

parliamentary political careers' in matters that relate to the tenets of good governance

ancl continued advocacy of sustained democratic ideals fbr their beloved country fbr

which they have been elected to uphold and cherish.

The forum he observed drew participation from diverse parliamentary jurisdictions

within the Commonwealth of Nations, Further, the Speaker noted their shared

sinrilarities in the parliamentary traditions that have over time shaped their practices

and procedures in their respective legislatures. The presenter appreciated the presence

of invited guests from those jurisdictions among them, the Republic of Zambia.

Canada, the United Kingdom, and Australia who had graced the Post-Election Seminar.

Sirnilarly, he appreciated the Commonwealth Parliamentary Association (CPA) and the

National Democratic Institute (NDI) of the United States of America who were well

reprresented at the Seminar.

He welcomed the distinguished guests to Kenya and encouraged them to find time to

sa\/or the rich and beautiful heritage that Kenya is renowned for worldwide.

The presenter noted that the Post-Election Seminar elicits a lot of interest as it accords

Hc,norable Members the opportunity to build capacity and expand knowledge of

parliamentary procedures and practice, learn from other commonwealth jurisdictions.

and share emerging issues in the traditions, practices and procedures within the

Cc,mmonwealth.

I
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The Speaker of the National Assembly, Hon. Iustin Muturi, conlers with the Hon

Alexandra Mendes' a Member of the Canada House of Commons and CPA Vice

Chairperson during the opening ceremony of the Seminar. Speakcr Mutui made the

Keynote address.

He reiterated that in Kenya's own institutional and governance context, it was an

opportunity to reflect on the Country's perfonnance as it has in the last few years

experienced a complete paradigm shift in terms of the constitutional architecture. He

stated that the rules of engagement governing the interactions between the executive,

the judiciary, and the legislature had radically shifted with invaluable lessons to the

Country's governarlce system. He emphasized that the National Assembly cannot

conclusively deliberate on the agenda of the forum without interrogating on the various

dimensions of Kenya's internal governance occasioned by bicameralism, the enhanced

separation of powers, the presidential system, and political party structures in

Parliament.

The presenter observed that the theme for the Post-Election Seminar was therefore

quite appropriate, befitting and relevant to the present situation as a nation and as a new

Parliament. Further, that Kenya having recently emerged from a very rigorous

-. 1r
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electioneering period, the theme enjoins the Country to recognise the crucial role good

governance plays in building strong societies that is the goal tbr the Commonrvealth

family of Nations - hence the need to safeguard the welfare of the Nation.

The presenter stated that the Commonwealth of Nations, with 53 member states, was

indeed a unique global grouping, spanning every region of the world and including in

its membership countries of all sizes and stages of development. He affirmed that the

National Assembly was indeed proud to co-host the Post-Election Seminar with the

Commonwealth Parliamentary Association (CPA).

The presenter reiterated that Parliaments remain an intrinsic component of the success

that the Commonwealth has leveraged on to enhance democracy and propagate good

governance. He applauded the commitment of the CPA Secretariat for partnering with

the National Assembly to make the Post-Election Seminar a success. Through the Post-

Election Seminar he stated, Members had the opportunity to reflect, learn and share

experiences towards better governance of legislatures. Additionally, the Speaker noted

that the Post-Election Seminars add impetus to the work of the Speaker and the party

leadership who have to deal with largely new entrants (first term Members) into

Parliaments, as well as political party issues that persistently remain alive in legislatures

beyond the competitive electioneering period.

The presenter emphasized that any constitutional democracy worth its name must set

aside time for reflection for it be able to forge into the futLrre with confidence. Further.

he observe<J that the invaluable lessons during the I l'l' Parliament, which baby sat the

implementation of the Constitution, would be of immense significance to the

performance of the l2th Parliament.

The presenter stated that for a start, governance institutions define who we are as a

country. The foundations of Kenya's constitutional democracy are anchored on

complete separation of powers. Admittedly. the Constitution of Kenya has

fundamentally altered the relationship between the Judiciary, the Legislature and the

Executive by making separation of powers a constitutional reality. However. these

provisions will only beneflt the citizens of this country if mechanisms are put in place

and pursued in the practice ofgood governance.
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Additionally, the presenter noted that the presidential parliamentary system enshrined

in the Constitution has inevitably entrenched the independence of Parliament. During

the lltl' Parliament, proper execution of this provision saw the entrenchment of a

vibrant committee system. However, he emphasized that these committees need the

backing of strong secretariats to reclaim the balance of power likely to arise from the

fact that the executive enjoys a huge bureaucracy that may not be available to

Parliament. This is to say that Members need access to timely, accurate and concise

information to undertake the oversight function. Capacity of both Members and staff

must be sustained to equip and update them with knowledge in their areas olcommittee

mandate and specializations respectively.

The presenter observed that bicameralism has also heavily weighed on the operations

and practices of Parliament. He admitted that the rebirth of the bicameral Parliament in

Kenya had its challenges in the lltl'Parliament. MLrch of the initial discord oscillated

largely around lack of concurrence on Bills that required consensus of either House as

requiredunderArticle ll2oftheConstitution,andespeciallytheDivisionof Revenues

Bill. The Speaker stated that provisions for Mediation Committees have however borne

fruit and subsequent matters have been resolved amicably. Nonetheless. cooperation

remains the overarching aim towards an efficient Parliament institution fiee from

operational d issonance.

The presenter emphasized that political parties are the undisputable loundations in a

mu[ti-party democracy. They must have committed membership to thrive and

effectively serve in the governance institutions of a coLrntry. Political parties he stated.

transcend virtually all aspects of the parliamentary business and decision making. and

exert immeasurable influence on its activities. Drawing from the experience of the llth
Parliament, and also the short stint of the l2'h Parliament, the Speaker observed that it

was evident that political party structures and engagement have taken root in Kenya's

parliamentary operations and governance. Emerging fiom to this practice is that the

much desired party discipline mechanisms is now strengthened. This he said can be

attributed to much of the ensuing practice to the Constitution provisions that

institutionalized party leadership offices in Parliament (Article 108). The srrucrured

manner of political party leadership in the House today deviates fiom the form and

Repot of the Pot-Election Seminar, 1/t'-8/t, MdrL'h 2018 Page I 8





practice of multi-party set up under the independence constitution. This he said not only

sets the foundation for strong political party culture, but also reigns on errand Members

who have the audacity of using political parties as vehicles to get elected only to

abandon the sponsoring party upon election.

The presenter advised against blind pursuit of party position saying that it should not

blur Parliament's bottom-line in terms of discharging the constitutional responsibilities

in the l2th Parliament. He encouraged Members to cultivate mutually beneficial inter-

party relations to drive House business. This he said is the ultimate challenge to

political party teadership and Members of the l2th Parliament. Members must think and

act beyond their political party interests to guarantee the electorate the governance they

deserve.He emphasized to Members that their interactions beyond political party

affiliations have the positive externality of building a cohesive society built on flrm and

independent democratic institutions

The presenter reiterated that the national values envisaged by the dratlers of the

Constitution will go far in shaping the oversight mandate of the l2'l'Parliament. The

starting point however is the process that gets Members elected to Parliament. and

which is anchored in our electoral laws. Further, those electoral laws must resonate

with Kenya's national values and the Constitution. Elections he observed have the

capacity to break or build the governance systems and institutions in a country. It is
imperative therefore that electoral laws need to be subjected to review from time to

time to respond to the emerging societal needs values. experiences. and national

aspirations.

The presenter explained to Members that in his role as the Speaker of the National

Assembly, he presides over the House business guided by the rules of procedure to

ensure seamless flow of debate and adherence to parliamentary decorum. Additionally,

that there is an implicit contract between Members and the Speaker based on a clear

understanding that the considerable powers a House gives to a Speaker will not be

abused, that no undue advantage or favoritism to one side or the other will be shown.

He therefore encouraged Members to observe these sacrosanct values as they endeavor

to transact House business be it in the chamber or at committees of the House.
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The presenter admitted that he had on numerous occasrons restrained himself from

taking stern action against a Member(s) who consistently breach House rules. It was

therefore incumbent for Members to get a good grasp of the rules of procedure for the

efficient transaction of our noble constitutional responsibilities individually and

collectively. These rules he stated have always been exercised to uphold the dignity of

the august House. Further. he emphasized to the Members that serving in the l2'r'

Parliament puts all of them in the enviable position of the custodians of the strong

parl iamentary trad iti on.

The presenter emphasized that Parliaments must remain an inspiration to the society.

They must also carry the burden of actualizing these aspirations. Members. he stated

are the bearer of this heavy responsibility. While they have a contract with the

electorate for five years, it is the legacy that they leave that wilI live beyond the flve-

year period and perhaps determine the extension of the political contracts. This is what

sets a fertile ground for good governance and democratic groMh.

In conclusion, the presenter reiterated that it was time fbr in-depth soul searching and

honest reflection as they endeavored towards creating a legacy and memorable political

career in the l2tl'Parliament. The vast knowledge to be gained at the Seminar he stated

would go a long way to unbundle the huge potential he had witnessed during the short

period of the l2th Parliament.

The presenter once again welcomed Members and thanked them for attending the

Seminar. Similarly, he appreciated the presence of distinguished resource persons from

other jurisdictions, and the CPA Secretariat. He noted that the experience to be shared

should be the unifying factor and lay ground tbr continuing dialogue in their shared

understanding of the parliamentary procedures and practices. and governance.

Finally he declared the Post-Election Seminar officially operred and wished all

participants fru itfu I discussions.
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Members of the Nafional Assembly follow through the proceedings during the

opening session of the Post-Election Seminar.

3.0 LEGISLATURE IN GOVERNANCE

Sqsion Chair: The Hon. John Mbadi, CBS MP, Leader of Minofity Pffty of the

Notional Assembly

Presenters: Mr. Karim Ulla Akbar Khan, Secretary General, Commonweolth

P arl iamentary As soc iat ion

Hon. Justice Nzamba Kitonga, formally Chairman Committee of Experts on

Constitutional Review for Kenya, 20 I 0

Discussant: The Hon. Jeremiah Kioni, MP, Chairperson, Constitutional Oversight

Implementat ion Committee (C IOC)

3.I Pacesetter: The Development of the Commonwealth and the Role of tre

Commonwealth Parliamentary Association (CPA)

Mr. Karim Khan, the Secretary General, CPA began by observing that the orientation

of the Post-Election Seminar was within the Parliamentary Values founded within the
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Commonwealth Nations. He reiterated that the Commonwealth Parliamentary

Association (CPA) was a voluntary Association of independent sovereign states.

Nations come together based on their common ties. He explained that some of the

countries within CPA are emerging nations, some are SADC countries. and others

belong to the EU and are also members of the UN.

Further that there are fifty three (53) Member States with a population of over twenty

four (24) Billion people globally who are members of the CPA this is about a third of

the world's population. The presence of the commonwealth is within all areas of the

globe particularly in Africa. lndia in Asia. Carrada. South America. Caribbean.

Australia and New Zealand. He described the CIPA as a melting point because of its

diversity in terms of the diffbrent nations, cultures and languages.

The presenter explained that the Commonwealth Charter 2013 is their Rule Book. The

Chafter he elaborated is a governmental document and it starls with the words.'We the

people of the Commonwealth.....' crystallizing that the eftbrts are geared towards

improving the lives of the people, The Commonwealth f'amily he emphasized is an

ecosystem of organizations that exists to serve the society.

Further, that the Charter is a consolidation of values agreed by the Heads of nations

over the years. These values he reiterated bring together these nations. Some of the

values he enumerated were: lnternational Peace and Security; Democracy; Human

Rights; Tolerance, respect and Understanding; Separation of powers; and Rule of law

The presenter referred to a quote by the former British Foreign Secretary. Rt. Hon.

William Hague who in 20ll stated that,"In a world dominoted by networks and not

b.v power blocs of old, the Commonwealth is the ultimote network". The quote he

explained affirms that diversity is the nations' strength.

The presenter explained that the CPA. an associatiorr of Commonwealth Parliaments

and Parliamentarianswas fbunded in lgll thus, it is 107 yearsold. The Cornmonwealtli

Parliamentarians, who, irrespective of gender, race. religion or culture. being united by

community of interest, respect fbr the rule of law and individual rights and tieedoms.
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and by pursuit of the positive ideals of parliamentary democracy, established the

Commonwealth Parliamentary Association.

\

Mr. Karim Khan, the Secretary General, CPA (left) flanked by hb CPA Seuetariat

staff, confer with nominoted MP , Hon. Denitah Ghati (right) during a health break

The aims of the Association he reiterated are to promote knowledge of the

constitutional, legislative, economic, social and cultural aspects of parliamentary

democracy, with particular reference to the countries of the Commonwealth of Nations.

The presenter observed that the CPA is an international platform made up of 180

legislatures from 53 nations in 9 regions and that the CPA unlike the IPU (Inter

Parliamentary Union) also includes states parliaments and regional parliaments. No

other parliamentary organization includes regional parliaments. The CPA he said

comprises of 17,000 parliamentarians. He proceeded to give examples of nations that

had left the CPA but had since rejoined this included the Federal Parliament of

Australia, Gambia among others.

The presenter enumerated some unique features of the CPA that include

i. An intemational platform and network for change

ii. Focus on Commonwealth political values
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Peer to peer learning

It is the only parliamentary organisation that reaches out to national. state and

provincial legislatures

A range of viewpoints valuing rrational, state. provincial and overseas territories

legislatures equally and extends this voice to parliamentarians from

government, opposition and minority parties'

The friendship and relationships fbrmed at the CPA are critical for the members.

Avenues for interaction exist like the Commonwealth games.

On CPA Programmes the presenter added that the organization has come up with new

programmes that include:

i. CPA Fundamentals Course on Parliamentary Practice and Procedurel

these are two training courses for Parliamentarians (one generic and one for

Small Branches) and additional training courses for Parliamentary Statf. The

programme is currently being detivered at McGill University in Canada and

University of Witwatersrand in South Africa.

ii. CPA Parliamentary Master classes; focusing on key polic,r- areas lbr

Parliaments and which explore areas of'parliarnentary engagement. T.o date

CPA Master Classes have been published covering the following topics: Trade,

Gender, Mentoring, and the Separation of Powers and can be located on the

CPA website and YouTube channel.

iii. CPA Commonwealth Parliamentary Lecture Series; focuses on

establishment of a Renowned Persons Lecture Series annually

The presenter informed Members that the CPA organizes one of the largest annual

gatherings of Commonwealth Parliamentarians to focus on key issues affecting the

Commonwealth and Parliamentarians. Some of the recent themes tbr the gatherings

include; Democracy and its role lo c'urb ri.sing unemplovmenl umong cotrntric,s:

Adaption, engagement, ctnd evolution oJ' Parliaments in a rapidly changing

C ommonwe alth among others.

Additionally the presenter informed Members of the existence of the Commonwealth

Women Parliamentarians (CWP) which works to increase women's representation in

political institutions and highlighting gender issues and the representation of women.
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Finally, he informed Members that the CPA has a flagship journal known as 'The

Parliomentqrian' which is a journal of Commonwealth Parliaments published by the

CPA quarterly both in print and online editions and has 17.000 circulations across 180

Parliaments. The articles therein are written by Members of Parliament for Members of

Parliament. The journal fbcuses on key global themes alfecting the Comrnonwealth.

Mr. Khan reiterated that Members are invited to make their contribution to the journal

and to take advantage of the many available resources on the CPA website.

3.2 Bicameral legislatures in a Presidential System Vis-i-vis the architecture of

the Constitution of Kenya

3.2.1 Introduction

The topic intended to emphasize on the question of the governance system of Kenya (is

it pure presidential, parliamentary or a hybrid?). It was also an opportunity to the

participants to discuss the universal features and unique aspects of Kenya's governance

system, Executive-Legislature-Judiciary linkages as envisaged by the drafters of our

Constitution, explore ways of avoiding and resolving conflict amongst the institutions

of governance and discuss candidly any other relevant ideals envisioned by the

Committee of Experts (CoE) as compared to the reality today'

Mr. Nzamba Kitonga, the former chairperson of the COE which steered and drafted the

Constitution of Kenya led the discussions seeking to create an in-depth understanding

of the design and architecture of the Constitution and gave an insight fullpresentation.

The Hon. Jeremiah Kioni, MP, who is the Chairperson of the Constitutional

Implementation and Oversight Committee which is responsible lor overseeing the

implementation of the Corrstitution and who also participated in the formulatiotl of the

Constitution as a Member of the Parliamentary Select Clommittee mandated to conduct

the review Constitution in the lOth Parliament was the discussant.
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3.2.2 Presentation by Hon. Justice Nzamba Kitonga

Mr. Nzamba Kitonga began by reflecting on the question of how Kenya ended with a

pure presidential system. He noted that in terms of political leadership and intellectual

thought Kenya has always been largely divided into two schools of thought - those who

support a presidential system government and those who support a parliamentary

system of government.

Further, he reiterated that Kenya started off with a Parliamentary System under the

leadership of President Mzee Jomo Kenyatta. However, shortly thereafter Kenya

moved to presidential leadership which had many facets of a parliamentary system of
government like the official leader of the opposition and members of parliament could

serve as Cabinet Ministers. The system had a powerful executive presidency which

controlled all the arms of government including the appointment and dismissal of
Judges.

The presenter reiterated that to accommodate these two competing schools of thought

i'e. those in favour of a presidential system of government and those in support of a

parliamentary system of government the Bomas drafi reconstructed what is f-amously

known as the Hybrid S-ystem of government. Essentially this reconstruction captured

the main attributes of both systems of government and blended them into one.

The presenter noted that in a hybrid system of government, at the apex would be an

Executive President elected directly through universal suffrage. There would also be a

Prime Minister appointed by the President but being the leader of the majority party in

Parliament' The cabinet would be appointed from within and outside parliament.

There would be the office of the leader of the official opposition in parliament at the

helm of the opposition party with the greatest number ot'seats in parliament.

The presenter also noted that the hybrid system was largely retained in the subsequent

Kilifi/Wako drafts. However, the Wako draft had many negative attributes particularly

in its handling of devolution. It was eventually rejected at the referendum in 2005.
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procedure of a house or the right of its members or oflcers to take part in proceedings

depend on statute.

The immunity of parliamentary proceedings from impeachment and question in the

courts is in essence a safeguard of the separation of powers; it prevents the other two

branches of the Government; the Executive and the Judiciary. calling into question or

inquire into the proceedings of the legislature.

The presenter continued to intbrm the participants that another matter which has a

bearing on parliamentary privilege is the issue of the ,sub-judic'e rule. Suh-judic'e refers

to a situation where a matter is before a court, and as a result, cannot be subjected to

debate in Parliament.

The presenter further discussed the independence of Judiciary. He infbrmed the

participants that the source of this independence emanates from the Constitutions which

provide the qualifications of judges, their mode of qualification and security of tenure

and generous remuneration. The meaning of this independence is in essence that;

judges and magistrates are free fiom executive and legislative interference or other

improper influences in deciding cases. the courts are accessible to the people and

judges and magistrates alone are fiee to manage the courts including allocation of'

cases. The fruits of .iudicial independence will then be seen in the quality of justice

administered; in upholding the Constitution and its values; in protecting human rights

and in maintaining the balance between the individual and the state.

The presenter further informed the participants that judicial review is concerned with

reviewing the decision making process and not the merits of the decision made. Judicial

review ensures that an individual or an entity is given fair treatment by the authority to

which he or she has been subjected to. Through the remedy of judicial review" the

judiciary exercises checks and balances on both the Legislature and the Executive

branches of Government
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The Hon. Lady Justice Philomena Mwilu, MGH, Deputy Chief Juslice & Vice

President Supreme Court of Kenyo (On behalf of the Chief Justice)

The Deputy Chief Justice started her presentation by informing the participants that to

have a discussion on the institutional relationship between the Judiciary and the

Legislature, the best place to start is at the foundational principle of the constitutional

democracy, the Rule of law.

The presenter infbrmed the participants that the Doctrine of the Rule of Law essentially

means that,'people ought to be governed by law', In Kenyan context, the Doctrine of

the Rule of Law is founded upon the supremacy of the Constitution.

The presenter informed the participants that, the Doctrine of Separation ol powers. is a

necessary condition for the rr-rle of law in modern society and therefore for democratic

government itself. The Constitution (Art. l(3)) afflrms this by expressly delegating

sovereign power to Parliament and the legislative assemblies in the County

Governments; the national Executive and the executive structures in the County

governments; and the Judiciary and lndependent Tribunals. However, the character of

separation of powers under our Constitution is not of absolute or strict separation.

The presenter informed the participants that there are many areas of overlap, checks

and balances and interdependence. Parliament plays a critical role in the appointment of

the Chiefjustice, Deputy Chief Justice as well as some commissioners olthe Judicial

Service Commission. Parliamerrt further exercises budgetary controls on the Judiciary

and Judiciary is accountable to the Parliament in accounting for its use of public

resources and the administration of funds. However. the preconditions of judicial

independence are conditions that are necessary to enable both judges as individuals and

the judiciary to carry out their adjudicative function in an independent manner.

Three features are central to this independence; Insularity, Impartiality and Authority.

The presenter said, Insularity means,'Judges should not be used to further political

aims nor punished for preverrting their realization" Impartiality means. "that judges

base their decisions on law arrd tacts and not on any predilections towards one of the

litigants". While Authority means the courts are seen by other arms of the government
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