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The petition was con

CHAIRPERSON'S FOREWORD

veyed to the House by the Speaker on I lft June, 2019 and comm
Committee on ltt August, 2019 in accordance with the provisions of Standing Order
(2) (b). The Petition seeks to bring to the attention of the House regarding the
conduct ofthe Registrar of Companies.

The Petition was referred to the Departmental committee on Justice and
consideration and preparation of a report within sixty days in line with the
Standing Order 227.

In considering the Petition, the Committee, during one of its sittings, held a meeting
petitioner Mr. Samuel Matheri. The meeting was aimed at inquiring into the issues
the Petition.

May I take this opportunity to express gratitude to Committee Members for their
and devotion to duty which made the consideration of the Petition successful
appreciate the Speaker and Clerk of the National Assem bly for always providing
and direction to the Committee in discharge of its mandate. Finally, I
secretariat for exemplary performance in providing technical and logistical
Committee

On behalf of the DepartmentalCommittee on Justice and Legal Affairs and pursuant
provisions of Standing Order 199 (6), it is my pleasant privilege and duty to present
House a report of the Committee on its consideration of the petition regarding the
conduct of the Registrar of Companies by Samuel MatheriHungu.

Hon. William Cheptumo. M.p.

chairperson. Denartmental committee on Justice and Leeal Affairs
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1.0 PREFACE

1.1 Mandate of the Committee

I The Departmental Committee on Justice and Legal Affairs derives its mandate from

Standing Order No. 216(5) which provides for the functions of Departmental

Committees as follows-
a) Investigate, inquire into, and report on all matters relating to the mandate,

managemeng activities, administration, operations and estimates of the

assigned ministries and departments;

b) Study the programme and policy objectives of ministries and departments and

the effectiveness of their implementation;

c) Study and review all legislation referred to it;

d) Study, assess and analyse the relative success of the ministries and

departments as measured by the results obtained as compared with their stated

objectives;

e) Investigate and enquire into all matters relating to the assigned ministries and

departments as they may deem necessary, and as may be referred to them by

the House;

0 Vet and report on all appointments where the Constitution or any law requires

the National Assembly to approve, except those under Standing Order 204
(Committee on Appointments)

g) Examine treaties, agreements and conventions;

h) Make reports and recommendations to the House as often as possible,

including recommendation of proposed legislation;

i) Consider reports of Commissions and Independent Offices submitted to the

House pursuant to provisions of Article 254 of the Constitution; and

j) Examine any questions raised by Members on a matter within its mandate.

The Second Schedule of the Standing Orders on Departmental Committees further

outlines the subjects of the Committee as follows-

a. Constitutional affairs;
b. The administration of law and Justice
c. The Judiciary;
d. Public prosecutions;
e. Elections;
f. Ethics, integrity and anti-corruption; and

g. Human rights.

2
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1.2

3

Committee Membership

The Committee was constituted on Thursday, l4s. December, 2017 andcomprises the
following Members-

Chairperson
Hon. William Cheptumo, M.p.

MP Baringo North Constituency
Jubilee Partv

Vice Chairperson
Hon. Alice Muthoni Wahome, M.p.

MP Kandara Constituency
Jubilee Partv

Members

Hon. John Olago Aluoch, M.p
Kisumu West Constituency
FORD-Kenva Party

Hon. Roselinda Soipan Tuya, M.p
Narok County
Jubilee Partv

Hon. Johana Ng'eno, M.p.
Em uruaDikirr Constituency
KANU-Partv

Hon. Ben Orori Momanyi, M.p
Borabu Constituency
WIPER-Partv

Hon. Jennifer Shamalla, M.p.
Nominated MP
Jubilee Partv

Hon. Gladys Boss Shollei, CBS, M.p.
UasinGishu County
Jubilee Partv

Hon. George Gitonga Murugara, M.p.
Tharaka Constituency
Jubilee Partv

Hon. John KiarieWaweru, M.p.
Dagoretti South Constituency
Jubilee Partv

Hon. George Peter Kaluma, M.p.
Homa Bay Town Constituency
Oranse Democratic Movement party

Hon. Charles Gimose, M.P
Hamisi Constituency
FORD-Kenva

Hon. W. Kamoti Mwamkale, M.p.
Rabai Constituency
Orange Democratic Movement partv

Hon. Zuleikha Hassan, M.p.
Kwale County
Oranse Democratic Movement party

Hon. Beatrice Adagalq M.p
Vihiga County
African National Coneress party

Hon. John Munene Wambugu, M.p.
Kirinyaga Central
Jubilee Partv

Hon. Anthony Githiaka Kiai, M.p.
Mukurueni Constituency
Jubilee Partv

Hon. Japheth Mutai, M.P.
Bureti Constituency
Jubilee Partv
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Hon. Adan HajiYussuf, M'P.
Mandera West ConstituencY
Economic Freedom PartY
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1.3

5.

Committee Secretariat

The Committee secretariat comprises the following staff-

Mr. Abenayo Wasike
Senior Clerk Assistant

Lead Clerk

Mr. Denis Abisai
Princlpal Legal Counsel I

Ms. Halima Hussein
Clerk Assistant II

Ms. Roselyne Ndegi
Serjeant-at-Arms f

Ms. Fiona Musili
Research Oflicer II

Mr. Omar Abdirahim
Fiscal Analyst III

Mr. Joseph Okongo
Media Liaison Olficer

Minutes of sittings of the Committee on the consideration of the Petition are attached to
this report as annexure l.

Mr. Richard Sang
Assistant Serjeant-at-Arms
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6

2.0 CONSIDERATION OF THE PETITION BY THE COMMITTEE

The Committee commenced its consideration of the Petition by meeting the Petitioner

on l9h September 2019. During the meeting, written and oral evidence was adduced as

noted hereunder:-

2.1 Submissions by the Petitioner Mr. Samuel Matheri

Mr. Samuel Matheri appeared before the Committee to prosecute his petition regarding

unethical conduct of the Registrar of Companies and submitted as follows:

(i). Midlands Limited is a public company and was incorporated by the farming
community in Nyandarua through shares with the aim of securing a better share of
the market value of their agri-produce.

(ii). tnitially the farmers had no land but the Government of former President, His

Excellency Mwai Kibaki gave them 25 acres of land.

(iii). It has a direct membership of early 3,000 and an indirect membership of close to
60,000 assuming every household of the estimated 12,000 households with an

interest in the company has on average 5 members.

(iv). The numbers of households is estimated from the 40 odd shareholder self-help
groups with an average membership of 250 together with the more than 2,700 who
hold shares as individuals

(v). Successive Boards adhered to this provision of ensuring of holding Annual
General Meetings (AGMs) every year since the company was launched on April
30th 2004 until January 2012. However the Board which was installed on January

2012 ignored this provision and no AGM was held until a member-requisitioned
meeting on February 24tt'2018.

(vi). The members wrote to the sitting Board and notified the Registrar giving the

statutory 2l days for the Board to convene a meeting failure to which members

would call for one however the period lapsed without either the Board or the

registrar responding.

(vii). Members gave notice of a meeting accordingly and the sitting Board "went into

flurry trying in every way" to derail the meeting. The meeting went successive

and Secretary General was elected and the resolution was forwarded to the

Registrar of Companies.

After the meeting the farmers were informed by the Registrar that they had not

filed returns on time and that the Registrar had made the file inaccessible online

forcing the secretary to make manual returns.

7

(viii).
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2.2

8

(ix). The Registrar of Companies stated to them that the newly elected Secretary was
not properly appointed on grounds that the previous Secretary had not been
involved.

(x). The Registrar of Companies later agreed to register the new officials for Midlands
Limited and wrote to the petitioners accordingly. However, seven days later, the
Registrar withdrew that letter and "purported" to reverse the planned registration.

(xi). It was'orumored that the illegitimate previous Board was working feverishly
behind the scenes to transfer the company to an offshore shadow entity registered
in notorious money laundering teritory and tax-haven namely, the Island of Nevis
in the West Indies call Primestar Holding Ltd".

(xii). The petitioner prays that Parliament-

(a) Investigates the conduct of the Registrar of Companies in relation to the matters
raised in the Petition regarding Midlands Ltd;'

(b) Investigates the conduct of the Board with regard to the matters raised in the
Petition with the aim of having the Board disbanded;

(c) Investigates the matter with the view of revealing the identity of the owners of
Primestar Holdings Ltd which is the intended transferee.

Submissions by Mr. Kenneth Gathuma, Registrar of Companies and the Acting
Director General of the Business Registration Service

Following the meeting with the Petitioner Mr. Samuel Matheri, the Committee invited
the Registrar of Companies via a letter dated 23d September, 2019 to apprise the
committee on the petition and specifically to address the following issues:-

(i).
(ii).

(ii i).
(iv).

details of the curent directorship of Midlands Ltd;
details of the returns filed by Midlands Ltd as required under the
Companies Act;
registration status of Primestar Holding Ltd; and
Written justification why Mr. Samuel Matheri @etitioner) has not been
registered as a director of Midlands Ltd.

9

The Registrar of Companies and Acting Director of the Business Registration Service Mr.
Kenneth Gathuma appeared before the Committee on Thursday 26fr September, 2019 and
submitted; THAT

From the records held at the registry index as at the 25th September, 2019 ,the Directors
of Midland Limited C.ll87 as per the Annual Retums for the year 2018 are; Mary
Wangui Mungai Kiarie, David Gacheru Macharia, William Maina Muguima and John
Murage Wanyeki.
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10. Prime Star Holdings Ltd is a foreign registered company and the Registrar does not

have further details.

2.3 Justification as to why Samuel Matheri (Petitioner) has not been registered as a

Director of Midlands Limited

a) On 27fi November, 2017, shareholders of Midlands Limited requisitioned for an

Extra Ordinary General Meeting (EGM) pursuant to the provisions of Section 277(2)

of the Companies Act,2015. The EGM was held on 24tn February,2018 wherein

new directors to wit; Mr Samuel Matheri Hungu (Petitioner), Benson Njoroge
Kariba, Peter Wahome Kamoche and Edward Wangondu Ndichu and a new

Company Secretary Mr John Gachanga were appointed.

b) The Certified Company Secretary, Mr John Gachanga who was appointed at the

EGM, lodged minutes, annual return forms and resolutions of the meeting with the

Registrar of Companies on I lh April,20l8.

c) On 20th April,2018, the Registrar wrote to the Certified Company Secretary on

record Mr. Gilbert Otieno informing him about the lodged documents and required

him to confirm whether he was privy to the EGM that was held on 24th February,

2018.

d) The Certified Company Secretary on record, Mr Gilbert Otieno confirmed in writing
to the Registrar of Companies that he was privy to the said meeting but stated that he

did not attend the EGM and that such meeting was iltegat as most of the requisionists
of the EGM were not members of the company.

e) The Registrar vide letter dated 06m June, 2018, invited the two Company Secretaries

and the Directors for a meeting in order to ventilate and seek clarity on:

(i). Whether the requisitionists in issuing the notice of 27'h

November,2Ol7 and fixing the date for the Extra Ordinary Meeting
on 24th February,20l8 acted within the provisions of section2TT(2)
of the Companies Act;

(ii). Whether the threshold set under Section 277(2) and 279 of the

Companies was met;

(iii). Whether the requisitionists validly appear in the shareholders

Register and if they strictly complied with the provisions of Sections

249 of the Companies Act with respect to the appointment of the

CompanY Secretary.

0 The meeting was held on 126 June, 2018 in the Registrar's Boardroom and in
attendance were current company diiectors, directors *ho *"t" appointed on 24s

February, 2018, both Certified Secretaries and representatives of the Registrar of
Companies wherein the matters in issue were discussed at length.

g) Pursuant to the above deliberations, a report by the Registrar dated 20s June,20l8
nullified the Extra Ordinary Meeting held on 24th February, 2018 and appointments
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thereto as the enabling provisions under the Companies Act, 2015 were not followed
to the letter.

2.4 Registrar's determination and the enabling provisions under the Companies Act,
2015

Section 249 (I) of the Compantes Act,2015; duty to notify Registrar of change of
secretary or joint secretory

h) The Requisitionists purportedly appointed John Gachanga. Mungai as a Company

Secretary during the extra ordinary meeting was held on24^ February, 2018 but that

appointment was not lodged with the Registrar as provided for under Section 249 of
the Companies Act, 2015.

i) In addition, a public company shall ensure that a notice that a person has been

appointed as a secretary or a joint secretary of the company is accompanied by
written consent by the person to act as a secretary or joint secretary.

j) Under Section 249 of the Companies Ac! 2015, refusal to comply with the
requirements of lodging resolutions and minutes for registration within l4 days after
a person is appointed or ceased to hold appointment as a Company Secretary of a
company attracts criminal sanctions.

Section 277 and 279 of the Companies Act,2015;
As to whether the threshold set out under Sec 277 of the Companies Act, 2015 was met

k) The Certified Public Secretary on record CPS Gilbert Otieno contended that the

Requisitionists did not meet the statutory threshold set out under Section 277 since

CPS John Gachanga Mungai failed to fully demonstrate that the Requisitionists
whose names did not appear in the shareholders register were truly members of the

company.

l) That the effect of the share pledge by the principal Requisitioners No. 52 and 55

(member No.l45l and 1484 in the Shareholders'Register) to African Agricultural
Capital Fund LLC as Lender /Investor stopped them from requisitioning for an EGM
owing to impairment of their rights to vote, to dividends or to other rights exercisable

by a shareholder

m) In addition, CPS John Gachanga Mungai did not furnish a duly executed list of the

160 members present during the meeting and who purportedly participated in the

elections as reported in the minutes. Further a cursory look at the list of
Requisitionists against the company's register of shareholders revealed discrepancies

in names and in their I.D numbers.

n) From the foregoing, the documents that were lodged on llth April, 2018 were
expunged pursuant to Sec 862 of the Companies Act, 2015 and the status-quo of
Midlands Limited was maintained since the Extra Ordinary General Meeting
that was held on the 24th February, 2018 and appointments thereto were not in
compliance with the strict and mandatory provisions of the law.
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o) Subsequently, the registrar vide a letter dated 20s June 2018 communicated the

above findings to CS Mr. John Muchanga.

p) Aggrieved by the Registrar's decision, CS John Gachanga Mungai on behalf of
MIDLANDS COMPAI.IY LIMITED frled a Chamber Summons Application being

Judicial Review Miscellaneous Application Number 315 of 2018 under a

certificate of urgency dated 3l't July 2018 seeking leave to commence Judicial
Review proceedings against the Registrar of Companies for orders of:

(i). Mandamus; to compel the Registrar of Companies to receive and

register the returns of MIDLAITIDS COMPANY LIMITED lodged on

lla April 2018 pursuant to the company resolutions reached on 24fi
February 2018 and issue a certificate of newly elected directors.

(ii). Prohibition; directed at Mary Wangui Kiarie, David Gacheru, John
Murage Wanyeki, William Maina Muguima and CS Gilbert Otieno to
restrain them from interfering with the management, administration,
supervision, handling or in any way dealing with the affairs of Midlands
Company Limited and holding themselves out as the Board of Directors
of the company or Company Secretary until the hearing and

determination of the matter.

q) The ex-parte applicant argued that the decision by the Registrar of Companies to
decline to accept the returns filed is characterized with procedural impropriety and is
a breach of statutory public duty contrary to the provisions of Section3, & 843(l) of
The Companies Act,20l5.

r) The Registrar filed grounds of opposition and submissions to the application and on
the 186 Juty 2019, the court dismissed the application in its entirety with costs to the

Respondents.(Attached herewitlt is the Courts ruling on fudicial Review
Miscellaneous Apolication Number 315 of 2018 |

s) It is worth noting that there are other yet to be concluded court cases relating to
Midlands Company Limited at the Commercial & Admiralty Division being Nairobi
High Court Commercial Civil Case No 93 of 2016, Nairobi High Court
Commercial Civil Case No. 13 of 2018 as well as Nyahururu High Court Civil
Case No I of 2018 between various parties involved in the wrangle for control of
Midlands Company.

The Committee directed that the Registrar of Companies to further furnish the Committee
with the Registrar's letter dated 20th June, 2018 to Midlands Limited Secretary Mr. John

Gachanga Mungai and details of the parties to the various on-going court matters where
Midland Limited Company is party to.

The Registrar of Companies via a letter dated2Tth September, 2019 submitted the tist of all
the on-going court matters where Midlands Limited Company is a party to as follows;

a. NaphtaliMungsiMureithiVs AACF & Mildlands Ltd at Nyahururu High
Court Civil Case No. I of 2018
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b. Juanco Group Ltd Vs Mildlands & Afrioan Agricultual Capital LLC atNairobi

High Court Commercial Civil Case No. l3 of 2018

c. Junghae Wainaina Vs African Agricultural Capital Fund LLC & Mildlands

Ltd at NBI HCCC No. 93 of 2016
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3.0 COMMITTEE'SOBSERVATIONS

I l. The Committee observed the following in the consideration of the petition, that-

(i). Whereas the Petitioner denied in his submission before the Committee that there
were no pending court cases, the Registrar of Companies informed the
Committee that there were three (3) active cases before the courts in which
Midland Limited Company is a party, being: Naphtali Mungai Mureithi Vs
AACF & Mildlands Ltd at Nyahururu High Court Civil Casi No. I o! 201g,
Juanco Group Ltd Vs Midlands & African Agricultural Capitat LLC at
Nairobi High Court Commercial Civil Case No. 13 of 2018, and Junghae
ll/ainaina Vs African Agricultural Capitot Fund LLC & Midtands Ltd at NBI
HCCC No. 93 of 2016;

(ii). In addition to the fact that the Petitioner concealed and failed to disclose this
material fact, the sub judice rule prescribed in Standing Order 89 of the National
Assembly Standing Orders restrains Parliament from considering matters which
are active before the courts. standing order g9 provides that;

(l) Subiect to paragraph (5), no Member shall refer to any particular matter
which is sub judice or which, by the operation ojory wriuei lav,, is secret.

(2) A matter shall be considered to be sub judtce when it refers to active criminal
or civil proceedings and the discussion of such matter ti ti*ety to prejudice its
fair determination.

(3) In determining whether a criminal or civil proceeding is active, the foilowing
shall apply-

(a) criminal proceedings shall be deemed to be active when a charge has
been made or a summons to be appear has been issued;

(b) criminal proceedings shatt be deemed to hove ceased to be active when
they are concluded by verdict and sentence or discontinuance;

(c) civil proceedings shall be deemed to be active when arrangements for
hearing, such as setting down a case for trial, have been made, until the
proceedings are ended byjudgment or discontinuance;

(d) appellate proceedings whether criminal or civil shatl be deemed to be
active from the time when they are commenced by application for leave
to appeal or by notice of appeal until the proceedings are ended by
judgme nt or disc o nt i nuanc e.

(4) A_ Member alleging that a matter is sub judice shall provide evidence to show
that paragraplrs (2) and (3) are applicable.

(5) Notwilhltanding this standing order, the speaker may allow reference to any
matter before the House or a Committee.
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(iii).

(iv).

The Registrar of Companies made submissions before the Committee indicating

that CJmpany Secretry John Gachanga Mungai on behalf of Midlands

company'Limited filei a chamber Summons Application being Judicial

Review Miscetlaneous apptic"tion Number 315 of 2018 under a certificate of

urgrn"y dated 3lst fury')Ot3 seek_ing leave to commenoe Judicial Review

pt&odingt against the Registrar of Companies;

The matters canvassed in the Application for Judicial Review are similar to the

matters in the Petition and the court had already pronounced itself on the matter

by dismissing the aPPlication;

It was the responsibility of the Petitioner; not the Registrar, to seek and obtain

details of prime Star fioldings which is a foreign company whose records are

not held by the Registrar of Companies'

(v).

Page 15 of 15



4.0 COMMITTEE'S RECOMMENDATION

12. In response to the prayers by the Petitioner the Commiuee recommends that the Petition
be rejected on the following grounds-

(i). The Petitioner failed to make full and faithful disclosure of the facts
material to the Petition and more particularly pertaining to the existence of
active court cases on the subject matter of the Petition;

(ii). Standing Order 89 of the National Assembly Standing Orders embodies
the sub-judice rule which restrains National Assembly from considering
and determining matters active before the courts;

(iii). The Registrar of Companies conducted himself and acted in accordance
with the provisions of the Companies Act and the law rendering the prayer
by the Petitioner that Parliament "investigates the conduct of the Registrar
of Companies and Registrar General in relation to the matters raised in
this Petition" unmeritedl

(iv). The Company Secretary John Gachanga Mungai on behalf of Midlands
Company Limited had filed ludicial Review Miscellaneous Application
Number 315 of 2018 seeking leave to commence proceedings against the
Registrar of Companies on the subject matter herein, which application
was dismissed;

(v). Primestar Holdings is a foreign company whose records are not held by the
Registrar of Companies. It is therefore impracticable for the National
Assembly to investigate and reveal the identity of the owners of Primestar
Holdings as prayed by the Petitioner.

Signed.... ......Date. I
-otD'(9

Hon. William Cheptumo, M.P.
Chairperson, Departmental Committee on Justice and Legal Affairs
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Al[r{Ext]RE 1

Minutes of committee sittings on the
consideration of the petition



MIN No. 72012019:-

ON THE LEGISLATIVE PROPOSAL ON

EVIDENCE BILL.2019 BY HON.

The committee considered and unanimously adopted its report on the Legislative proposal on
the Sexual Assault Forensic Evidence Bill, 2019 by Hon. Gathoni wmuchomba. The adoption
was proposed by Hon. Anthony Kiai and seconded by Hon. Jennifer Shamalla.

MIN No. 72112019:-

NELSON KOECH. MP.

The committee considered and unanimously adopted its report on the Legislative proposal oncriminal Procedure code (Amendment) Bill, 2019 by Hon. Nelson Koech. The adoption was
proposed by Hon. George Murugara and seconded by Hon. Alice wahome.

MIN No. 72212019:-

HUNGU

The Committee considered and unanimously adopted its report on the petition regarding
unethical conduct of Registrar Companies by Samuel Matheri Hungu. The adoption was
proposed by Hon. Jennifer Shamaila and seconded by Hon. william Kamoti.

ADJOURNMENT

There being no other business to transact, the meeting was adjourned at l1:30am.

Signed
Chairperson

No. I9z-

Date k!{, tg



HOTEL

PRESENT.

l. Hon. William Cheptumo, M.p.
2. Hon. Peter Opondo Kaluma, M.p
3. Hon. Charles Gimose, M.P.
4. Hon Zulekha Hassan, Mp
5. Hon. Jennifer Shamalla, M.p.
6. Hon. Adan Haji Yussul M.p

ABSENT WITH APOLOGIES-

l. Hon. Alice Muthoni Wahome, M.p.
2. Hon. John Olago Aluoch, M.p.
3. Hon. Roselinda Soipan Tuya, M.p.
4. Hon. William K. Mwamkale, M.p.
5. Hon. Ben Momanyi, M.p.
6. Hon. Johana Ng'eno, M.p.
7. Hon. Gladys Boss Shollei, CBS, M.p.
8. Hon. Japheth Mutai, M.p.
9. Hon. John M. Wambugu, M.p.
10. Hon. George G. Murugara, M.p.
I l. Hon. Anthony G. Kiai, M.p.
12. Hon. Beatrice Adagala, M.p.
13. Hon. John Kiarie Waweru, M.p.

IN ATTENDANCE-

l. Mr. Abenayo Wasike
2. Ms.Halima Hussein
3. Mr. Salem Lorot
4. Ms. Fiona Musili
5. Mr. Simon Maina

Chairperson

Vice Chairperson

COMMITTEE SECRETARIAT-

Senior Clerk Assistant
Second Clerk Assistant
Legal Counsel II
Research Officer II
Support staff

MIN No. 710/2019:- PRELIMINARIES

The meeting commenced at 10.00 a.m. with a word of prayer from Hon. peter Kaluma



MIN No. 7lll20l9z- CONSIDERATION OF THE DRAFT
REPORT ON THE PETITION REGARDING
THE UNETHICAL CONDUCT OF THE
REGISTRAR OF COMPAI\IES BY MR.
SAMUEL MATHERI HUNGU

The Committee considered its draft report on the petition regarding unethical conduct of the

Registrar of Companies by Mr. Samuel Matheri Hungu and observed the following; THAT-

1. Whereas the Petitioner denied in his submission before the Committee that there were no

pending court cases, the Registrar of Companies informed the Committee that there were

three (3) active cases before the courts in which Midland Limited Company is a party,

being: Naphtali Mungai Mureithi Vs AACF & Mildlands Lttl at Nyahururu Higlt
Court Civil Case No. t of 2018, Juanco Group Ltd Vs Midlands & African
Agricultural Capital LLC at Nairobi High Court Commercial Civil Case No. 13 of
2018, and Junghae ll/ainaina Vs African Agricultural Capital Funcl LLC & Midlands
Ltd at NBI HCCC No.93 of 2016;

2. The sub judice rule prescribed in Standing Order 89 of the National Assembly restrains

National Assembly from considering matters which are active before the courts;

3. The Registrar of Companies made submissions before the Committee indicating that

Company Secretary John Gachanga Mungai on behalf of Midlands Company Limited

filed a Chamber Summons Application being Judicial Review Miscellaneous Application

Number 315 of 2018 under a certificate of urgency dated 3lst July 2018 seeking leave to

commence Judicial Review proceedings against the Registrar of Companies;

4. The matters canvassed in the Application for Judicial Review are similar to the matters in

the Petition and the court had already pronounced itself on the matter by dismissing the

application;

5. It was the responsibility of the Petitioner; not the Registrar, to seek and obtain details of
Prime Star Holdings which is a foreign company whose records were not held by the

Registrar of Companies.

The Committee recommended that the prayers in the Petition be rejected on the following
grounds; THAT-

l. The Petitioner failed to make full disclosure of the facts material to the Petition and more

particularly pertaining to the existence of active court cases on the subject matter of the

Petition;

2. Standing order 89 of the National Assembly Standing Orders embodies the sub judice

rule which restrains National Assembly from considering and determining matters active

before the courts;



The Registrar of Companies conducted himself and acted in accordance with the
provisions of the Companies Act and the law rendering the prayer by the petitioner that
Parliament "investigates the conduct of the Registrar of Companies and Registrar General
in relation to the matters raised in this petition; unmerited;

The company secretary John Gachanga Mungai on behalf of Midlands company
Limited had filed Judicial Review Miscellaneius Application Number 3lS ojZOlA
seeking leave to commence proceedings against thi Registrar of Companies on the
subject matter herein, which application was dismissed;

Primestar Holdings w1s a foreign company whose records are not held by the Registrar of
Companies. It is therefore impracticable for the National Assembly to investigate and
reveal the identity of the owners of Primestar Holdings as prayed by the petiti-oner.

MIN No. 713/2019 ADJOURNMENT

3

4

5

There being no other business to transact, the meeting was adjourn ed, at 12:5Opm.

Signed
Chairperson

Date Clo,(



PRESENT-

l. Hon. William Cheptumo, M.p.
2. Hon. Alice Muthoni Wahome, M.p
3. Hon. John Olago Aluoch, M.p.
4. Hon. Johana Ng'eno, M.p.
5. Hon. George G.Murugara, M.p.
6. Hon, Anthony G. Kiai, M.p.
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Hon. Roselinda Soipan Tuya, M.p.
Hon. Peter Opondo Kaluma, M.p.
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Hon. Charles Gimose, M.p.
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Hon. Jennifer Shamalla, M.p.
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MIN No. 675/2019:- PRELIMINARIES

The meeting commenced at 10.21 a.m. with a word of prayer from the chairperson

MIN No.67612019:- CONFIRMATION OF MINUTES OF
PREVIOUS SITTINGS

Confirmation of minutes of previous Sittings was deferred

MIN No.67712019:-
COMPANIES TO

MEETING WITH REGISTRAR OF'

CONSIDER HIS PETITION REGARDING
UNETHICAL CONDUCT BY THE
REGISTRAR OF COMAPANIES

The Registrar of Companies and Acting Director of the Business Registration Service Mr.
Kenneth Gathuma appeared before the Committee to explain the following regarding the

petition;

1. Details of the current status report of Midlands Limited

Mr. Kennth Gathuma submitted that from the records held at the registry index as at the 25th

September,2Olg ,the directors of Midland Limited C.ll87 as per the Annual Returns for the year

2018 are; Mary Wangui Mungai Kiarie, David Gacheru Macharia, William Maina Muguima and

John Murage Wanyeki.

2. Registration status of Prime star Holdings Ltd

The Registrar of Companies informed the meeting that Prime Star Holdings Ltd was a foreign

registered company and the Registrar does not have further details

3. On the issue regarding why Samuel Matheri (Petitioner) has not been registered as

a director of Midtands Ltd, the Registrar submitted THAT-

(i) On27th November,2OlT, shareholders of Midlands Limited requisitioned for an

Extra Ordinary General Meeting (EGIO pursuant to the provisions of Section

277(2) of the Companies Act, 2015. The EGM was held on 24'n February, 2018

wherein new directors to wit; Mr Samuel Matheri Hungu (Petitioner),Benson

Njoroge Kariba,Peter Wahome Kamoche and Edward Wangondu Ndichu and a

new Company Secretary Mr John Gachanga were appointed.

The Certified Company Secretary, Mr John Gachanga who was appointed at the

EGM, lodged minutes, annual return forms and resolutions of the meeting with
the Registrar of Companies on I l tn April,20 I 8.

On 20th April, 2018, the Registrar wrote to the Certified Company Secretary on
record Mr Gilbert Otieno informing him about the lodged documents and required

him to confirm whether he was privy to the EGM that was held on 24th February,

201 8

(iD.
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(iii).



(iv)' The Certified Company Secretary on record, Mr Gilbert Otieno confirmed in
writing to the Registrar of Companies that he was privy to the said meeting but
stated that he did not attend the EGM and that such meeting was illegal as most of
the requisionists of the EGM were not members of the company.

(v). The Registrar vide letter dated 06th June,2018, invited the two Company
Secretaries and the Directors for a meeting in order to ventilate and seek clarity
on;

a) whether the requisitionists in issuing the notice of 27th November, 2017
and fixing the date for the Extra ordinary Meeting on 24th February,2Ol8
acted within the provisions of section2TT(2) of the Companies Act;

b) whether the threshold set under Section 277(2) and279 of the companies
was met;

(vi).

(vii).

(viii).

(ix).

c) Whether the requisitionists validly appear in the shareholders Register and
if they strictly complied with the provisions of Sections 249 of the
companies Act with respect to the appointment of the company
Secretary.

A meeting was held on l2s June, 2018 in the Registrar's boardroom and in
attendance were current company directors, directors who were appointed on
24sFebruary,2018, both Certihedsecretaries and representatives of the Registrar
of companies wherein the matters in issue were discussed at length.

Pursuant to the deliberation of the meeting held on 12th June, 2019 areport by the
Registrar dated 20tr June, 2018 nullified the Extra Ordinary Meeting held on 24th
February,2018 and appointments thereto as the enabling provisions under the
Companies Act,2015 were not followed to the letter.

The Requisitionists purportedly appointed John Gachanga Mungai as a Company
Secretary during the extra ordinary meeting was held on24th February, 2018 but
that appointment was not lodged with the Registrar as provided for under Section
249 of the Companies Act,2015.

Under section 249 of the companies Act, 2015, refusal to comply with the
requirements of lodging resolutions and minutes for registration within 14 days
after a person is appointed or ceased to hold appointment as a Company Secretary
of a company attracts criminal sanctions.

(x). The Certified Company Secretary on record Mr. Gilbert Otieno contended that the
Requisitionists did not meet the statutory threshold set out under Section 277
since CPS John Gachanga Mungai failed to fully demonstrate that the

3



Requisitionists whose names did not appear in the shareholders register were truly
members of the company.

(xi). In addition, Company Secratary John Gachanga Mungai did not furnish a duly
executed list of the 160 members present dwing the meeting and who purportedly
participated in the elections as reported in the minutes. Further a cursory look at

the list of Requisitionists against the company's register of shareholders revealed

discrepancies in names and in their I.D numbers.

(xii).

(xiii).

(xiv).

Pursuant to Sec 862 of the Companies Act, 2015 the status-quo of Midlands
Limited was maintained since the Extra Ordinary General Meeting that was held
on the 24ft February,2018 and appointments thereto were not in compliance with
the strict and mandatory provisions of the law.

The registrar vide a letter dated 20th June 2018 communicated the findings to
Company Secratart Mr. John Muchanga.

Aggrieved by the Registrar's decision, Mr John Gachanga Mungai on behalf of
MIDLANDS COMPANY LIMITED filed a Chamber Summons Application
being Judicial Review Miscellaneous Annlication Number 315 of 2018 under a
certificate of urgency dated 3ltt July 2018 seeking leave to commence Judicial
Review proceedings against the Registrar of Companies The ex-parte applicant
argued that the decision by the Registrar of Companies to decline to accept the
returns filed is characterized with procedural impropriety and is a breach of
statutory public duty contrary to the provisions of Section3, & 843(1) of The
Companies Act,20l5.

(xv). The Registrar filed grounds of opposition and submissions to the application and
on the 18th July 2019 and the court dismissed the application in its entirety with
costs to the Respondents. (Attnched herewitlt is the Courts ruling on Judicial
Review Miscellaneous Application Number 315 of 2018 )

(xvi). there are other yet to be concluded court cases relating to Midlands Company
Limited at the Commercial & Admiralty Division being Nairobi High Court
Commercial Civit Case No 93 of 2016, Nairobi High Court Commercial Civil
Case No. 13 of 2018 as well as Nyahururu High Court Civil Case No I of 2018
between various parties involved in the wrangle for control of Midlands Company

The Committee noted that the Petitioner denied in his submission that the matter raised in the
petition was pending before court and directed the Registrar of Companies to further furnish the
Committee with details of the various on-going court matters where Midland Limited Company
is party to.

MIN No. 67812019:- ANY OTHER BUSINESS

4

No matter arose



MIN No. 679t2019r- ADJOURNMENT

There being no other business to tansact, the meeting was adjoumed at l l:20am.

Signed
Chairperson

Date....... 7,cr o, I
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MIN No. 670/2019:- PRELIMINARIES

The meeting commenced at 9:50 a.m. with a word of prayer from the Chairperson

MIN NO.67112019:. CONFIRMATION OF MINUTES OF
PREYIOUS SITTINGS

Confirmation of minutes of previous Sittings was deferred.

MIN No. 67212019r CONSIDERATION OF THE DRAFT REPORT
ON THE LEGISLATTVE PROPOSAL BY HON
OLE SAI\KOK ON CONSTITUTION OF
KENYA (AMENDMEND BILL. 2019

The Committee considered and unanimously adopted its draft report on on the legislative proposal

by Hon Ole Sankok on the Constitution of Kenya (Amendment) Bill, 2019. The adoption was proposed by

Hon Anthony Kia and seconded by Hon. William Kamoti.

MIN No. 67312019r MEETING WITH MR. SAMUAL MATHERI
TO CONSIDER HIS PETITION REGARDING
UNETHICAL CONDUCT BY THE
REGISTRAR OF COMPANIES

Mr. Samuel Matheri appeared before the Committee to prosecute his Petition regarding unethical

conduct of the Registrar of Companies and submitted as follows: THAT-

1. Midlands Limited is a public company and was incorporated by the farming

community in Nyandarua through shares with the aim of securing a better share of the

market value of their agri-produce.

2. Initially the farmers had no land but the Government of former President, His

Excellency Mwai Kibaki gave them 25 acres of land.

3. It has a direct membership of early 3,000 and an indirect membership of close to

60,000 assuming every household of the estimated 12,000 households with an interest

in the company has on average 5 members.

4. The numbers of households is estimated from the 40 odd shareholder self-help groups

with an average membership of 250 together with the more than 2,700 who hold

shares as individuals

5. Successive Boards adhered to this provision of ensuring of holding Annual General

Meetings (AGMs) every year since the company was launched on April 30"'2004
. until January 2012. However the Board which was installed on January 2012 ignored

this provision and no AGM was held until a member-requisitioned meeting on

February 24s- 20ft.
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6' The members wrote to the sitting Board and notified the Registrar giving the statutory2l days for the Board to conven-e a meeting failurelo which members would call forone however the period lapsed without eithJr trr" gl*a or the registrar responding.
7' Members gave notice.of a meeting accordingly and the sitting Board ,,went 

into flurrytrying in every way" to derail"th. *.rting. The meeting went successive and
8ffitffi.:eneral 

wls elected ani'the ..rotriion ** ro*uia"a io tl"-i.girt * or

8' After the meeting the farmers were informed by the Registrar that they had not filed::ffi;iitilHlhljt:"ffi::.* had made ir,. nr" inaccessibre onrine forcing the

9' The Registrar of companies stated to them that the newly elected secretary was notproperly appointed on grounds that the previous Secretary had not been involved.

l0' The Registrar of companies later agreed to register the new officials for MidlandsLimited and wrote to the petitioners accordingly. However, seven days later, theRegistrar withdrew that retter una ; purport.aiio *rrr" the pranned registration.
I l' It was "rumored th^at the illegitimate previous Board was working feverishly behindthe scenes to transfer the coripanf ro un offshore shadow entity registered innotorious money Iaundering territory and tax-haven namely, the Island of Nevis in theWest Indies cati primestar rtoiiing rra,,.
12'He prays National Assembly Investigates the conduct of the Registrar of companiesin relation to the mafters raised in th,e Petition r.gurfi Midlands Ltd and the Board

ilt*"f"T: 
to the matters raised in the petition itr, tiiui, ofhaving the Board

heard the Petitioner, the committee resolved to invite the Registrar of companies for ato apprise the committee on tr," pliitio, *d ,;;;fi;"iry';';# ;i|o",,o*n*

l' details of the current directorship of Midrands Limited;

i['JLt":,:ril:*Tf,*"{lJfli'hiit'*1hTilll;,.ounderthecompaniesAct;
4' 

ffi:T lltff.",*::-hv rur. 
's'J-u"r 

rrautr,..i (petitioner) has not been registered as a

3



MIN No.67412019:- ADJOURNMENT

There being no other business to transact, the meeting was adjourned at I 1:20am'

Signed..... .<-.-..
Chairperson

Date......
ntcl
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AI{IIEXTIRE 2

Adoption list



DEPARTMENTAL COMMITTEE ON JUSTICE AND LEGAL AFFAIRS

ADOPTION LIST FOR THE REPORT ON THECONSTDERATTON OF THE PETITION REGARDING THEUNETHICAL CONDUCT OF THE REGISTRAR OF COMPANIES BY
MR. SAMUEL MATHERI HUNGU

DATE: TUESDAY 15rH OCTOBER, 2019

VENUE: COMMITTEE ROOM 12, NEW WING, MAIN PARLIAMENT
BUILDINGS

NO. NAME SIGNATURE

1 Hon. William Cheptumo, M.p. - Chairperson

2. Hon. Alice Wahome, Mp. Vice
rsotr

3. Hon. John Olago Aluoch, Mp

4. Hon. Roselinda Soipan Tuya, Mp

5. Hon. Ben Momanyi,Mp

6. Hon. William Kamoti, Mp.

7 Hon. Peter Opondo Kaluma, Mp.

8. Hon. Zuleikha Hassan, Mp.

9. Hon. Johana Ngeno Kipyegon, Mp.



Hon. Charles Gimose, MP.10.

Hon. John Kiarie Waweru, MP'11.

.;.1.-

t

l\- L

Hon. George Gitonga Murugara, MP't2.

Hon. Adan Haji Yussuf, MP'13.

Hon. Japheth KiPlangat Mutai, MP14.

V-Hon. AnthonY Githiaka Kiai, MP'15.

Hon. Jennifer Shamalla, MP.16.

r^ 1

,8"\-iHon. Beatrice Adagala, MP.17.

Hon. John Munene Wambugu, MP'18.

Hon. Boss Shollei, CBS, MP19.



ANNEXURE 3
Submissions by the Regis trar of Companies
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REPUBLIC OF KENYA

OFFICE OF TI{E ATTORNEY-GENERAL
&

DEPA RTN,IENl' OF JUSTICD
I

)

BUSINESS REGISTRATION SERVICE.t/8 7
7th ber, 20I9

Your Ref: NA/DCS/JLA C/2Otg/66

Dear

The Clerk of the National Assembly,
The National Assembly, '-."
Parliament Buildings,
P.O Box 41842_Ooioo
NAIROBI

RE: P T D

The above refers wherein the Registrar of companies was required to furnish thecommittee with; the Registrar's letter dated 2orh June, 2org to the Company secretaryJohn Gachanga Mungai and details of the parties to the various on-going courtmatters that we cited in our submissions;

a) Na Vs. CF & s rLICourt Civil Case No I of 2Olg
b) ) nco 6rouo Li

C

m Vs- Mi n Ltd & n

No 93 20 I6

Ca

c) w
NBI

Attached herein is a copy of the Registrar,s letter dated 2orh June, 2019 as requested

CO.OPERATIVE

ISO 900 t:200C Certi/icd ffitngg
2240337



REPUBLIC OF KENYA

OFFICB OF TT{E ATTORNEY.CENERAL
&

DEPARTT\{BNT OF JUSTICE

Our Ref: BRS/C.1/87

Your Ref: TBA

20rh June, 2018

John Gachanga Mungai,CPS/584

P.O Box 44635-00100

Nairobi.

RE; MIDLANDS LIMITED C.|/87-MEETING F{ELD AT THE REGISTRAR'S

BOARDROOM ON THE I2th JUNE, 2OI8

The above refers wherein the following were discussed;

Determination on whether the Requisitionists in issuing the notice dated 27th

November, 2017 and setting the date for the Extra Ordinary General Meeting

on 24th February, 2O1B under the provisions of section 277 (2) of the

Companies Act, 2015 was in strict compliance with the law and hence whether

changes in the company's records can be effected following the said Extra

Ordinary Meeting.

2. Whether the decisions reached in the meeting of the company where CPS John

Gachanga Mungai was appointed as the Company Secretary together with

Benson Njoroge Kariba, Matheri Hungu, Peter Wahome Kamoche and Edward

Wangondu Ndichu as directors of the company were valid.

SHERTA HOUSE. HARAMBEE AVENUE
P.O. Box40 I I 2.00 100, NAIROBI, KENYA. TEL: +754 20 22?7461n25 I 355/07 I t94.155 55n7J?529995

E-MAIL: ilh.flcfdarygllili@tcoy!,S9.k8 WEBSTTE: mvrv.altomcv-ecncnl.po-kc

DEPAR rlvtENT OF IUSTTCE
CO-OPERATIVE BANK HOUSE, HATLLE SELLr\SIE AVENUEP.O. Box 5605740200, Nnircbi-Kenya TEL: Nsirobi 2224039/ 2240337

E-MAIL: leqrllAiusticc.so.ke WEBSITE: mnv.iusticc.ro.ke

d,(
utAl

ISO 900 I :2006 Certificcl



Cc; l.Gilbert Oduor Otieno' CPS/045,

P.O Box 47808-00100'

Nairobi

2. lnstitute of Certified Public Secretaries of Kenya,

Kilimanjaro Road, Upper Hill, CPS Governance Centre'

P.O Box 46935-00100'

Nairobi
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REPUBLIC OF KENYA

OFtrICE OF THE ATTORNEY-GENERAL
&

DEPARTMENT OF JUSTICE

RE:

Ref. No: BW/C.t/gZ 25th September, 2019

Your Ref: NA/DCSIJ LA C/2Otg /66

The Clerk of the NationalAssembly,
The National Assembty,
Parliament Buildings,
P.O Box 41842-OOIOO
NAIROBI

Dear

I refer to your letter dated 23'd september, 2ol9 whereby you requested for;

l. Details of the current stutui'ruport of MidranJs'Limited:
2' Details of the returns filed by Midlands Limited as required under the

Companies Act,2ol5 i .,

3. Registration rtatus of prime star Holdings Ltd; and
4' Written justification why Samuet Matheri (Petitioner) has not been registered as

a director of Midlands Ltd.

The brief background:

a) From the records held at the registry index as at the 25th September,2gl9 ,the
directors of Midtand Limited C.1/g7 as per the Annual Returns for the year

SHERIA HOUSE HAfu\MBEE AVENUE
P.O. Box40 I l2-00 100, NAIROBI KENYA. TEL: +254 20 222716v225855n7t 19115555nn2529995

E-MAIL: info.rtatchmffi ccrdkcnvr.qo.kc TVEBSITE: ww.![omw-afi c[|.[o.kc

co'oPERATIvE BANK ttousE, 
"o".t 

tt*tflT$$lUflJ.o#Yi&f5or*,.r.,,oui-rtunyr rEL: Nrio bizz24ozet zz1o377E-MAIL: lecrlrdiusricc.ro.kc WEBSITE: w.iusicc.ro.kc'

ISO 9001:200E Ccatlicd



2Ol8 are; Mary Wangui Mungai Kiarie, David Cacheru Macharia. William

Maina Muguima and John Murage Wanyeki.

b) Prime star Holdings Ltd is a foreign registered company and we do not have
further details.

Justification as to why Samuel Matheri (Petitioner) has not been registered as a
director of Midlands Ltd.

c) On 27th November, 2017, shareholders of Midlands Limited requisitioned for

an Extra Ordinary General Meeting (EGM) pursuant to the provisions of
Section 277(2) of the companies Act, 2015. The E6M was held on 24th

February, 2Ol8 wherein new directors to wit; Mr Samuel Matheri Hungu

(Petitioner),Benson Njoroge Kariba,Peter wahome Kamoche and Edward

wangondu Ndichu and a new company Secretary Mr John Gachanga were

appointed.

d) The certified company Secretary. Mr John Gachanga who was appointed at

the EGM, lodged minutes. annual return forms and resolutions of the meeting

with the Registrar of Companies on Ilth April.2ot8.

e) On 20th April.2OlB. the Registrar wrote to the Certified Company Secretary

on record Mr Gilbert Otieno informing him about the lodged documents and

required him to confirm whether he wa.s privy to the EGM that was held on

24th February.2OlS

0 The Certified Company Secretary on record. Mr Gilbert Otieno confirmed in

writing to the Registrar of Companies that he wps privy to the said meeting

but stated that he did not attend the EGM and that such meeting was illegal as

most of the requisionists of the EGM were not members of the company.

g) The Registrar vide letter dated o6rh June. 2018. invited the two company

Secretaries and the Directors for a meeting in order ventilate and seek clarity

on;

November,20l7 and fixing the date for the Extra Ordinary Meeting

on 24th February,2ol8 acted within the provisions of section 277(2)

of the Companies Act;

Companies was met;
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and if they strictly complied with the provisions of Sections 249 of

the companies Act with respect to the appointment of the company

Secretary ;

h) The above meeting was held on 12th June, 2018 in the Registrar's boardroom

and in attendance were current company directors, directors who were

appointed on 24.hFebruary, 2018, both Certified Secretaries and

representatives of the Registrar of Companies wherein the matters in issue

were discussed at length.

i) Pursuant to the above deliberatigns, a report by the Registrar dated 2oth June'

2Ol8 nullified the Extra Ordinary Meeting held on 24th February' 2018 and

appointments thereto as the enabling provisions under the Companies Act'

2Ol5 were not followed to the letter.

Reoistrar's determinatiori and the enabling provisions undgr the ComPanies Act.

2015
.i-l' .-,

.fection 249 (t) of the t,.ohpanies Act,

i:l

Zol5; duU tp notify Registrar of change of

secretary or 'o'nt secret?{1. . ,..{t":,
-'.,) -: ,::..1t1:

i) The Requisitionists purPortedly appointed John Gachanga Mungai as a

Company Secretqry.during the extra o;.dinary meeting was held on 24th

February, 2O18 but.'that appointment was hot lodged with the Registrar as

provided for under Section 249 of the Companies Act, 2015.

k) tn addition, a public company shall ensure that a notice that a Person has been

appointed as a recretary or a joint secretary of the comPany is accompanied

by written consent by the Person to act as a secretary or ioint secretary.

l) Under Section 249 of the Companies Act, 2015, refusal to comply with the

requirements of todging resolutions and minutes for registration within 14 days

after a person is appointed or ceased to hold appointment as a Company

Secretary of a company attracts criminal sanctions.

Section 277 and 279 of the Companles Act, 2Ol5:

As to whether the threshold set out under Sec277 of the Companies Act, 2Ol5

was met;
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m) The Cp5 on record CPS Cilbert Otieno contended that the Requisitionists did

not meet the statutory threshold set out under Section 277 since CPS John

Gachanga Mungai failed to fully demonstrate that the Requisitioni(s whose

names did not apPear in the shareholders register were truly members of the

company.

n) That the effect of the share pledge by the principal Requisitioners No. 52 and

55 (member No.l451 and 1484 in the Shareholders' Register) to African

Agricultural Capital Fund LLC as Lender /lnvestor estoPped them to requisition

for an EGM owing to impairment of their rights to vote. to dividends or to

other rights exercisable by a shareholder.

o) tn addition, CP5 John Gachanga Mungai did not furnish a duly executed list of

the l60 members preJent during the meeting and who purportedly

participated in the elections as reported in the minutes. Further a cursory look

at the list of Requisitionists against the companfs register of shareholders

revealed di5crepancies in names and in their l.D numbers.

p) From the foregoing, the documents that were lodged on llth April, 2Ol8 were

expunged pursuant to Sec 862 of the Companies Act, 2OI5 and the status-quo

of Midlands Limited was maintained since the Extra Oddinary General Meeting

that was held on the 24th February, 2018 and appginfments thereto were not

in compliance with the strict and mandatory provisions of the law.

q) Subsequently, the registrar vide a letter dated 20th June 2018 communicated

the above findings to C5 Mr. John Muchanga.

r) Aggrieved by the Registrar's decision, C5 John 6achanga Mungai on behalf of

MIDIANDS COMPANY LIMITED filed a Chamber Summons Application being

Judicial Review Miscell aneou( Aoolication 315 of 2018 under a

certificate of urgency dated 31't July 2018 seeking leave to commence Judicial

Review proceedings against the Registrar of Companies for orders of:

the returns of MIDLANDS COMPANY LIMITED lodged on llth April 2018

pursuant to the comPany resolutions reached on 24th February 2018 and

issue a certificate of newly elected directors.

Murage Wanyeki, \)Tilliam Maina Muguima and C5 Gilbert Otieno to
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rettrain them from interfering with the management ,administration,

supervision, handling or in any way dealing with the affairs of Midlands

Company Limited and holding themselves out as the Board Of Directors

of the company or Company Secretary until the hearing and

determination of the matter.

, The ex-parte applicant argued that the decision by the Registrar of Companies

to decline to accept the returns filed is characterized with procedural

impropriety and is a breach of statutory public duty contrary to the provisions

of Section3, &. 843(1) of The Companies Act,2ol5.

0 The Registrar filed grounds of opposition and submissions to the application

and on the lSth July 2019, the court dismissed the application in its entirety

with costs to the Respondents. (Attached here,with t's the Courts ruling on

Judicial Review Miscellaneous Application Number 3t5 of 2OI8 |

u) lt is worth noting that there are other yet to be concluded court cases relating

to Midlands Company Limited at the Commercial & Admiralty Division being

Nairobi High Court Commeicial Civil Case No 93. of 2016, Nairobi High

Court Commerciat Civil Calp fq". 13 of 2Ol8 as;well as Nyahururu High Court

Civil Case No 1 of 2018 le.tween various partiel i;rvolved in the wrangte for

control of Midlands Coriifrdiny. ' 
q* i'

5ubmitted for your information,_ il','-"

KENN GATHUMA
As. DIRECToR GENERAL
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EX.I'ARTE

N{TDLANDS COMPANY LIMITED

RTII.ING

2. The Applicant filed a Chamber Summons application dated 31" July 2018, seeking leave to institute judicial review proceedings

as against the Respondents for the follorving orders:

In trod uction

l. Midlands Company Limited, hereinafter "the Applicant", is a private company incorporated in Kenya under the provisions of the

Companies Act, Cap 486 oflthe Larvs of Kenya. It has sued thc Registrar of Companies, which is a statutory ofTice established by

section 831 of the Companies Act, as the l"t Respondent herein. Also sued are various individuals rvhom the Appticant clainrs are its

former Chairman, Directors and Company Secretar)', as the 2d, 3rd 4th , 5th and 6th Respondents respectively'

(a) That this Court be pleasc to grant lcavc to thc Ex parte Applicant to appll' for orders of mandamus to compct thc l'l
Rcspondcnt hercin to rcccivc and rcgistcr thc rcturns of thc cx parte Applicant Companl'as submittcd by John Gachanga

IV[ungai thc Nov Company Sccrctary of thc company resolutions rcachctl on 24tl'Fcbruary l0l8 and that the ltt rcspondcnt

do issuc a ccrtificatc of ncrvly elccted Dircctors.

(b) That this Court bc plcascd to grsnt lcave to thc Ex partc Applicant to apply for.ordcrs of Prohibition, that shall bc

tlirectcd nt the 2nd,3",4i"r 5tl'and 6rl'Rcspondcnts rcstraining thc 2"d,3t',4tt'r 5rl'and 6'h llcspondcnts from interfcring rvith

thc managemcnt, a<lministration, supcrvision, handling or in an1,rva1'dcaling rvith tlrc affnirs of thc Ex partc Applicant and

holding out as Boartt ofDircctors and/or as thc company's certificd Public Secrctarl'until thc hcaring and dctcrmination of
this nrattcr.

(c) That the costs of this application bc in thc cause.

3. This Court directed that the application for leave be heard and determined inter parles, and parties rvere directed to file their

respectivc pleadings and submissions in this regard. The Applicant in this regard relied on its statement of facts dated 3 lttJuly 201 8,

and veriffing aflidavit sworn on the same date by John Gachanga Mungai, who described himself as the Applicant's Company

Secretary. The said deponent also filed a further affidavit sworn on 5th December 2018. The advocates on record for the Applicant,

Mutito Thiongo & Company Advocates, in addition filed submissions.

4. The ltt Respondent ftled Grounds of Opposition dated 26th November 2018 opposing the application, which were supplemented

by subnrissions dated 26s March 2018 filed by K. Odhiambo, a Litigation Counsel at the Aftorney General's Chambers. The 2* to
6ih Respondents on their part filed Grounds otOpposition dated 8th October 2018, and a replying aflidavit sworn on the same dated

by the 2nd Respondent. The 2nd to 6e Respondents' advocates on record, Cithara & Associates Advocates, filed submission dated

266 November 20 I 8 on the said Respondents behalf

Thc Applicant's Cnsc

5. The gist of the Applicant's case is that the I't Respondent has declined to register its duly elected Board olDirectors, after the

Applicant requested it to do so in a letter dated 20th June 2018, and contrary to its mandate under the provisions ofsections 3' 38(2)

and 138 of the Companies Act 2015. The Appticantexptained that it held Annual General Meeting in August 2012 and in January

2013, during which its shareholders approved the recruitment oflnerv investors, and the amendment of it Articles oflAssociation to

accommodate an agreement entered into with a nerv investor, tramely African Agricultural Capital Fund (AACF)' Further, that the

Applicant elected a new Board of seven (7) Directors in the Annual General Meeting held in January 2013'

6. However, that between 2013 and 2017 the said Board of Directors through neglect and total disregard of the law and the

provisions contained in the Articles of Association, did not convene any yearly Annual Ceneral Meeting as required. Furthermore,
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that during that period, a total number of five (5) Directors resigned and the Board of Directors was le ft to operate with only two (2)

directors, and could therefore not transact any lawful business. According to the Applicant, the remaining two directors could have

appointed additional members to reinstate a quorurn under the provisions of its Articles of Association, but abdicated their

responsibility, and instead allowed AACF to do the appointing oflnvo directors rvith a view of sabotaging the interest of the other

shareholders. Further, that in spite of this addition, the board u,as still illegitimate and could not transact any lawful business under

the Applicant's Articles of Association.

7. Consequently, that the shareholders of the Applicant requisitioned the Board of Directors to call for a general meeting in a letter

dated276November20l7, whichwasserveduponthechairmanoftheBoardandthe I'tRespondentpursuanttoSection2TT(l)of
the Companies Act, and which the l't Respondent ignored. That an extra-ordinary general meeting was nevertheless called and held

on24thFebruary20l8,afteritwasdulyconvenedbytheshareholders. TheApplicantaverredthatthelttRespondenton206April
2018 then tvrote to the former company secretary, namely Gilbert Otieno (the 6th Respondent herein), and copied thc letter to John

Gachanga Mungai (the new .ornp.ny secretary), asking for a clarification as to rvhether the 6th Respondent was privy to the said

extraordinary general meeting, and for him to veriS the Applicant's records held at the Companies Registry.

8. The Applicant averred that the neu, Company Secretary, Mr. John Gachanga Mungai, tried to file the statutory meeting
documents among other documents after the outcome ofthe extraordinary general meeting on several occasions, but the Applicant's
file went missing at the Companies Registry and nobody was willing to cooperate in tracing the records. Furthcr, that the nervly
appointed Company Secretary only managed to have a limited access to the Applicant's account, before the same was also

eventually frozen by the Company Registry.

9. The Appticant further averred that there was various correspondence between the newly appointed Company Secretary and the I't
Respondent on the resolutions from the extraordinary general meeting, culminating in a letter dated 6th June 2018 from the ltt
Respondent informing that the said Company Secretary should make representations and clari$ whether the threshold of Section

277 (2) and Section 249 of the Companies Act, 2015 had been met or complied with.

10. That the newly appointed Company Secretary accordingly responded as to horv the tfueshold contemplated under Section 277(2)
and Section 249 had been met, and also pointed other malpractices being practised by 6th Respondent. However, that despite all the

improprieties, malpractices and procedural failings by the Board in record, the I't Respondent by a letter dated 20'h June 2018,

acted ultra vires by arrogating upon himself the powers of a court of larv by purporting to make a determination on the validity of
the cxtraordinary general meeting, voting rights, as rvell as the membership of the company.

I l. Further, that the l'r Respondent also failed to observe the provisions of the Applicant's Articles of Association as rcad togethcr
with the Companies Act 2015, and the Applicant's shareholder's register as held at Registrar of Companics. According to thc

Applicant, the I't Respondent's actions will have an adverse impact on the its actions and has rcinforced the former Board of
Directors illegal actions of failing to hold annual general meetings for five years.

The Respondentst Cascs

The lr Respontlenl's Cose

12. The I't Respondent opposed the application on the follou,ing grounds:

(a) That the Chamber suntnton application is defeclive, has no merit and is based on a misconception of the law.

(b) That the application o/fends the provisions of Part XI ofThe Companies Act 201 5.

(c) That this court has no jurisdiction to handle this malter. The ntbslratunr of the application in it's entirety is a commercial
dispule which squarely falls u,ithin the ombit of Contpanies Act and therefore the right forum shorld be The Commercial &
Admiralty Division olthe High Court.

(d) That the application is an appeal disguised as a judicial reviev application yet a judicial review court does nol sit as an

appellate court so as to substilule its views with that of the respondent.
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(e) That the matters raised in the application are matlers that substantively require a merit reviev a funclion vhich this coru't

cannol embark on as judicial t'eviev largely concerns itselfvith the decision ntaking process.

Thc 2nd - 6tl' Rcspondcnts' Case

13. The 2nd to 6'h Respondents also opposed the application on the fotlowing grounds in their Crounds of Opposition:

(a) The deponent of the verifying a!fidavit vho purports to bring the application in the nanrc of the Applicant lacks locus to file the

proceedings either in his nanrc or in the nane of the Applicant.

(b) The Board ofthe Applicant has not authorized these proceedings to be insliluled in the name oflhe contpany.

(c) The Application is in the nahre of a derivative action but has not complied with part XI or Part XXIX o/ the Companies Act,

20I 5. The sane is therefore incompeten! and an abuse of the Cou't Process for failure lo conrply with the nrandaloty requirentenls

of the Act.

(d) The proceedings have vrongly and unlav,fully been instituted in the nante ofthe Applicant.

(e) The application on lhe face of it is an appeal against the substantive decision of lhe l'' Defendant and this Coilrt and the

proceedings Jlled are the wrong fonmr for the deponent of the verifying affdavit.

fi No facts have been pleaded or evidence tendered lo justify the grant of leave as sought.

14. The 2nd Respondent stated in the replying affidavit she srvore on behalfofthe 2d to 6'h Respondents that she is a director ol
the Applicant Limited at an Annual General Meeting held on l2th January 2013, and the Chairman of the Board of Directors thereof

having been so appointed in 2014, and had been authorized by her co-directors who are named as the 3'd to 6!h Respondent's herein

to swear ttre affidavit on their behalf. Further, that the deponent of the Applicant's veri$ing affidavit, John Cachanga Mungai,

purports to bring the present application in his alleged capacity as the Company Secretary of the Applicant which he is not. neither

is he a member of the Company nor does his name appear in the register of members o[the Company.

15. Further, that the 6'h Respondent is the Company Secretary of the Applicant, and that the issue of who is the rightfut Company

Secretary ofthe Company had been canvassed before the I't Respondent and a ruling thereon issued on 20s June 2018. Therefore,

that the said John Gachanga Mungai is a meddler and interloper in the Applicant company, and being neither a member nor an

officer of the Applicant lacks any locus to bring the present application, rvhich application should be struck out in linrine for

oflending Parts XI and XXIX of the Companies Act, 2015.

16.Onthe decisionoftlre ["Respondentthatisthesubjectmatterof thepresentproceedings,thedeponentstatedthatshewas
aware that in December 20 I 7, her ofTice received the requisition for an Extra-Ordinary Ceneral Meeting dated 27th November 20 17,

by persons purporting to be members olthe Applicant. That upon scrutiny, it rvas established that the requisition did not meet the

threshold required under Section 277 of the Companies Act for various reasons which she enumerated, and that she duly notified

the requisitionists as much. However, that the requisitionists purported to hold the said meeting and elect nerv directors in the

absence of the duly elected directors of the Company. That the alleged new Directors then sought regishation, whereupon the 2d to

6th Respondents instructed the Company's sdvocates to issue a letter ofprotest to the l" Respondent, who issued a notice to the

Applicant's Company Secretary to clarify the issues raised in the lefter of protest.

17. The 2d to 6th Respondents contended that after various correspondences, visits and a meeting with tt're lsr Respondent, all the

parties were heard and had an opportunity to canvass their issues, and that the ln Respondent rendered a reasoned decision on the

matter through a letter dated 20th June 201 8. Thercfore, that what the said John Gachanga Mungai is challenging is the substantive

decision of the I't Respondent, and that this is therefore not a proper matter for judicial revierv. but rather is a matter to be referrcd

to the Company Court in the Commercial Division of this Court.

18. Lastly, the 2nd to 6th Respondents averred that from the representations made before the I't Respondent in the nreeting held on
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126 June 2018, it is clear that the said John Gachanga Mungai who has instituted the present application is doing so in collusion

rvith two former sharcholders of the Applicant company namely Jung'ae Wainaina and his company Juanco Group Limited, who

are plaintiffs in two cases namely Nairobi Conrmerciat HCC 93 of 2016 - Jung'ac lVainaina vs African Agricultural Capital

Fund & I\(idlands Limitcd and Nairobi HCC 13 of 2018- Juanco Group Limited vs lvlidlands Limited & African

Agricuttural Capitat Fund & Midlanrls Limitctl. That this is for the reason that the advocates who act for the trvo plaintiffs in the

two cases above, were the same ones who accompanied John Gachanga Mungai in making the reprcsentations bcfore the

I't Respondent.

19. Furthermore, that there is yet a third suit filed by one Naphtali Mungai Mureithi in Nyahururu High Court being Nyahururu

High Court Civil Case No.l of 2018 - Naphtali Nlungai Mureithi vs African Agricultural Capital Fund & IVlidlands

Limited rvhere the management and constitution of the Applicant's Board are in issue.

The Dcterminntion

20. The applicable law on leave to commence judicial review proceedings is Order 53 Rule I of the Civil Procedure Rules, which

provides that no application forjudicial review orders should be made unless leave ofthe court was sought and granted. The reason

for the leave was explained by Waki J. (as he then was), in Repuhlic vs. County Council of Krvalc & Anothcr Ex Partc Kondo

& 57 Othcrs. I\{ombasa I{CN'ICA No. 384 of 1996 as follorvs:

*Thc purposc of application for lcave to appty for judicial reviov is firstly to ctiminate et 8n early strgc any applications for
judicial rcviov rvhich arc cither frivotous, vexatious or hopclcss and sccondll'to ensure that thc applicant is only allorvcd to

procced to substentive hearing ifthe Court is satisficd that thcrc is a casc fit for furthcr consideration. The rcquirement that
lcavc must be obtaincd bcfore making an application for jutlicial rcviov is dcsigncd to prevcnt thc timc of the court bcing

rvastcd by busy bodics rvitlr misguidcd or trivial complaints or administrativc error, and to remove the unccrtainty in rvhich

public olficcrs and authoritics might bc lcft as to rvhcthcr thcy could safety procced rvith administrativc action rvhilc
procccdings forjudicial reviov ofit rverc actuatly pending cven ttrough misconccived... Leave ma1'only be granted thercforc
if on the material availablc the court is of the vior,, rvithout going into thc mattcr in depth, that thcre is an arguable case for
grenting the rclicf claimed by thc applicant the tcst bcing rvhcther thcrc is a casc fit for furthcr investigation $a full iuter
parleshcaringofthc substantivc application forjudicial revierr'. It is sn cxercisc ofthc court's discrction but as ahvays it has

to be excrcised judicially".

2 l. The Applicant in this regard submitted that the Respondents had juitaposed jurisdiction to florum, and cited the cases of O.tynsrs
of lVtotor Vessct sl ilien S" v Caltcx Oil (K) Ltd , Mombasa Civil Appeal No. 50 of 1989 and Snmucl Knntnu Mnchain &
Another v l(enyn Commcrcirl Bnnk I.ttl & 2 Othcrs (2012) cI(LR, for the position that a court's jurisdiction flows from either

the Constitution or legislation or both, and that that more than one court may have jurisdiction over a certain case. That on the other

hand, the appropriate forum is a matter governed mostly by statutes and court rules, and is the place where it would be most

convenient for the parties to have the matter heard by a court with the requisite jurisdiction.

22. According to the Applicant, by dint oF Article 165(3Xa) of the Constitution of Keny4 20 10, the High Court has unlimited

original jurisdiction over civil and criminal matters, and as regards the issue of forum, Section ll(l) of the High Court

(Organization and Administration) Act No. 27 of 2015 has administratively partitioned the High Courts in Kenya into various

divisions for effective administration ofjustice. Further, as the matter-in-issue stems from a decision made by the t't Respondent

which was procured by a faulty reasoning in the decision-making process, it is therefore not a commercial dispute, but rather

recourse sought by the Applicant over a public ofticer's decision. That the right forum thercfore is the Judicial Review Division of
the High Court of Kenya.

23. In addition, that this matter is not peremptorily an appeal, as the decision of the I't Respondent lvas administrative and the relief
from such can only be viajudicial reviov. Further, that the application is not a derivative action as it is not sought by shareholders

with respect to a wrong perpetrated against the company by persons in charge of the company, but is a case where the Applicant is

aggrieved by the decision of a third-party, namely the l't Respondent.

24. The l" Respondent on its part submitted that this court is not the right forum to preside over this matter and therefore does not

have jurisdiction to preside over this matter, as the matter is a contest between various factions laying claim to directorship of the

Appticant which is a private company. According to the lst Respondent, judicial revierv deals rvith the decision making process and
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does not delve into merit review of a contested decision or ofcontested facts as in this case, and to grant leave would cause the

judicial review court to embark upon an examination and appraisal of the evidence of who is a director or not of the company with a

view to establishing their claim.

25. Therefore, that judicial review would not be the best tool to resolve the dispute in court due to its limited scope. That in those

circumstances, the best course would be to file a suit at the Commercial & Admiralty Division of the High Court rvhere parties

would have an opportunity to present their contested facts to the court. Reliance rvas placed on the decision in Rcpublic v Attorncy

Gencral & 2 others Ex-partc Xplico Insurancc Conrpany I.imitcd [20141 eI(LR flor this proposition.

26. In additiorL that there are other yet-to- be-concluded court cases rclating to control and directorship ol the Applicant at the

Commercial & Admiralty Division ot-the High Court, being Nairobi l{igh Court Commcrcial Civil Casc No 93 of 2016' Nairobi

Iligh Court Comnrcrcial Civil Casc No. l3 of 2018 as well as in N1'ahururu lliglr Court Civil Casc No I of 2018 between

various parties involved in the contest flor controI of the Applicant. That it is thereflore clear that the Applicant company is embroiled

in a dispute of directorship which it now seeks to ventilate in this forum, which amounts to forum shopping and therefore an abuse

ofcourt process.

27. Lastly,the ['t Respondent submitted that the application is an appeal flrom the l" Respondent's decision disguised as ajudicial

revierv application. That the Applicant is effectivety asking the court to recti$ the register ofthe company under section 863 ofthe

Companies Act, by compelling the I't Respondent to accept the heavily contested retums rvhich it has already declined as they do

not meet the statutory requirements. Therefore, that the application is an appeal disguised as a judicial review, and this court is ill
equipped to make a determination on the matter.

28. The 2nd to 66 Rcspondents' contended in their submissions that it is trite lalv that for a company to institute a suit or

proceedings, a resolution would have to be made by its Board of Directors authorizing the institution of the suit, and that this is a

mandatory requirement of the larv. Various judicial decisions were cited in support of this position, inctuding Kcnyc-.lc,olnnrc.rciE!

Bank I.imitetl vs Stagccoach Mnnagement Ltd, [20141 eI(LR, Affordahlc llomc.s Africa Linritcd vs Ian I{cntlerson & 2

OIIrc15, IICC 524 of 2004, Assia Phermaccuticals vs Nairobi Vctcrinary Centrc I.td, HCC 391 of 2000, and the rule in Foss vs

I{nrhottlc U8431 67 ER 189.

29. Further, that in exceptions such as in the case of derivative suits, it was held in Ghclani N'Ictals Limited & Others vs Elcslt

Ghclani Natrvarlal & Anothcr [20171 e I(LR that one of the clear requirements for anyone to bring a derivative suit on behalf of a

company is that the suit must be brought by a member of the Company. That John Gachanga Mungai is therefore attempting to

bring what would in effect be a derivative suit in the name of the Applicant, but while lacking any locus, as he is neither an officer

nor a member of the Applicant company.

30. Relialce rvas also placed on the decision in Apex Finnncc Intcrnttional Limitcrt & Anotlrcr vs I(ACC [20121 eI(LR, that

the juristic status of an applicant and the proper parties in an application for judicial review is an important question that goes to

jurisdiction of the court. Also cited in this regard was the decision in \Vilmot l\{rvndilo & Othcrs vs Iiluid Tinrothy

l\{rvnmunga& Anothcr, (20171 e I(LR.

31. According to the 2nd and 6fi Respondents, the Applicant is being used to leverage on the interests ofplaintiffs in previous suits

involving the Directors of the Appticant company, namely Nairobi HCCC l3 of 2018 as well as Nyahururu HCCC 1 of 2018' tn

addition, that the present application does not challenge the procedural fairness ofthe process undertaken by the I't Respondent, but

challenges the substantive decision issued by the Registrar on 20th June 2018 declining to register the persons purporting to have

been elected Directors of the Company. Therefore, that thc judicial review proceedings are the wrong forum for such a challenge.

32. Lastly, on the issue ofcosts, the 2nd to 6'l Respondents urged the court to find that since John Gachanga Mungai filed the suit

without authority, he should personally bcar the costs of the application, and cited the decision in \Yilmot N'Irvadilo & Othcrs vs

Eluid 'I'inrothy lVhvamunga& Anothcr (supra) in this regard.

33. t have considered the arguments made by the parties on the issue of leave, as well as the criteria for granting leave which is

multifarious. The relevant factors to bc considered in the grant of leave can be summarized as the capacity and interests of the

applicant, the nature of the applicant's claim, the merit or otherwise of the applicant's claim, and the propriety of judicial review

pioceedings to rcsolve the ciaim. In the present application, as regards the first factor, it is evident that the directorship of the
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Applicant is disputed, and there is on-going litigation on the same. It has therefore not been established that the Applicant has the

legal capacity to bring the instantjudicial revicrv proceedings, and the dispute as to its lorxs andcapacity needs to be resolved first'

34.Thenatureofanapplicant,sclaimisalso relevanttotheissueofleave,astherearecertaindecisionsandactionsthatmanynot

be amenable to judicial review, particularly arising from the requirement the decision or actions should emanate from the exercise

ol a pubtic function. ln the present application the dispute betwecn the Applicant and 2nd to 6th Respondents emanates from the

statutory functions of the l't Respondent una", tt. Clnlpanies Act, andls th"'efo'e one that rvould ordinarily falt under the

jurisdiciion of this Court as granted by Article 165(3) of the Constitution'

35. However, this fact notwithstanding, this Court notes that the subject matter of the impugned decision by the lrt Respondent is

also the subject ofother court cases that are on-going. The deponent ofthe A.pplicant's verifying affidavit, as its alleged company

secretary, ought to have known about the on-going tiiigation, and it is instructivl in this regard that he did not deny knowledge of or

dispute the existence o[some of the cited.us"s, andihut there also non-disclosure of the said litigation in his initial pleadings'

There is thus the risk oi this court being sub judice and issuing contradictory orders to those issued by courts of concurrent

jurisdiction. To this extent, this apptication is also an abuse ofthe Process ofCourt

36. This brings into play the last ractor canvassed by the parties as regards rvhether this court is the proper forum to hear the

Applicant,s claim. The grounds raised by the epplicant are disputed by the Respondents, and rvill require the adducing ofevidence

and resolution of the dispute as regards the bona fide directors of the Applicant. This is not a matter that is amenable to judicial

review for two reasons.

37. Firstly, it is notable that the exercise of supervisory jurisdiction and grounds of judiciat review pursuant to which this

supervision is conducted, are premised on the application ana interpretation of the larv and applicabte legal principles on

uncontested facts and evidence. It is normally the case that the body whoie decision is under challenge is the primary fact finder and

decision maker, and the judicial review Court rote is timited to a revierv of the facts and decisions already made' and is not

envisaged as the initiator ofthe said facts or decisions'

3g. Secondly, there are alternative fora that are more appropriate to resolve-the factuat disputes raised in this application, such as the

civil or commercial Division of the High court, where no restrictions or limitations exist as those that arise in judicial review'

39. In the premises, I find that the Appticant's Chamber Summons Chamber Summons application dated 31" July 2018 is not

merited, and is hereby dismissed with costs to the Respondents'

40. Ordcrs accordinglY.

DATED AND SIGNED AT NAIROBI THIS ISTII DAY OIi JULY 2OI9

P. NYAMWEYA

JUDGE
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REPTTBLIC OF KEIIYA

THE NATIONAI, ASSEMELY (THIRD SESSION)

CONVEYANCE OF PUBLIC PETITION

(.lVo. 55 of 2o1e)

REGARDING UI{ETHICAL COHDUCtr BY THE REGISTRAR OF

CoMPANIES UNDER THE WATCTI OF THE REGISTRAR GENERAL

onourable Standing Order 22 ) (bl requires the to

report to the House arly Petition, other than those presented by a
Member. I therefore wish to repori to the House that my offi.ce has

received a Petition, su.bmitted by Mr. Samuel Matheri Hungu on behalf o[

Midlands Limited as a. shareholde.r.

Ttre petitioner is praS.iug that tl.e House investigates the gonduct of the

Registrar of Cornpanit:s and the Registrar General. The petitioner claims

that by knowingly igaorirr.g t}.e fact that the above nrentioned comparry

h.as not held any Anniial General N{eetings since 13th Jamuary 2O13; the

trvo public offi.cers ari in breach of .Articte 48 of ttr-e company's Articles of

Association wlrich states that Annual General Meetings should be heki

within a maximum inl6lv*J crf i.5 rnonths and Section 277 of 'Jre

Companies Act, 2015 which provides for the convening of an extra

crdinar5r General Meeting.

llonourable Members, the petitioner is of CIre opiniqn that tlre a.tbrc-

mentioned public officers are keepiog an illegitimate Board of Dlr'et:t.rrr 5

in office by denying calis to convene arl extra ordina5y general mr:ttii.ig,



The petitioner is skeptical of the Board's intentions to transfer the

farmers' company to an offshore entity, Frimestar Holdings, in the West

Indies and raises concern regardins ttre underlying intentions of the sale

and ttre consequences it may inflict on the 12,000 rural households that

are shareholders in the comPany

Honorrrable Members, given the circumstances around the sale, the

petitioner is apprehensive that there is intent by the public ofEcers and

the a-lleged illegitimate board to e3mmit fraud that could have dire

consequences on the citizens *,i* a,.e shareholders of the compa'y and

occasion greater, far reaching bon.sequences for agro-processing in

general.

Honourable Members, ttre petitionef prays that the House investigates

the conduct of the Registrar of Companies and tl.e Registrar General in

relation to the matters raised in this Petition, id.entifies the owners of

prime Star Hoi6ings Ltct ar.rd conclucts an inqurty into the intended sale

of Midlands Lfunited to rhe overseas endty'

I thank

THE HON. JUSTI E.ri. UIUTURI, EGH, MP

o TO

Tuesday, 116 Jrtne, 2019
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YOUR REF DLS/ PETITIONS/2ol 8

OITDERS 223 OF TIIE NATIONAL ASSEMBLY ON UNETMCAL CONDUCT BY TIIE

REGISTER OF CAI\4IPAIIIES UI,IDER THE WATCE OF THE REGISTER GE]IEI{AL

I, the undersigned,

citizcn of Kenya, represeuting Midlands L;mited (a public comPary Reg- No. Cv87) wish to state

that it is in the public intorest Qat I formally todge this petitiou concerning the Rcgislrar of

companiss uqder the watch of the Registrar Geueral who has acted contary to the principle that a

public officer is expected to uphold ethical aud lawful conduct and to be to fair and responsible in the

courses of his/ftrer duties.

I humbty draw the attcntion ot*" 511o1ving:

TTIAT

i. Thr .Cg*thjf Kenya 2010 response all sovereign authority in the people of Kenya'

Z. The people of Kenya have delegated legislative authority to parliament as the representatives of

thc people. The delegation is not absolute and can be exercised by the people simultanously'

3. The registar of companies is charged with the responsibiliry of ensuring the companies are

govemed and managed in accordance with their articles of Associatiou and within thc law- The

Article of Association of the compatry stipulates (at Article 48) that Annual GeneralMeetings

must be held within a maximum interval of 15 mouths and that one of the mandatory business in

ArrnualGeneralMeetings(atArticle53)istheelectedofdirectors

2;

[/\" I c-
€,,b"4'
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RE: PETITION TO PARLIAMENT UNDER ARTICLES 37 AND 119 OF THE CONSTITUTION. PET]TION TO

PARLIAMENT (PREOCEDURE) ACT AND S|ANDING ORDERS 223 OF THE NATIONAL ASSEMBLY ON

UNETHICAL CONDUCT BYTHE REGISTRAR OF COMPANIES UNDER THE WATCH OF THE REGSTRAR

GENERAL.

4. lt was within the knowledge of the two public officers that the subject company has not held any

Annual general Meeting since 136 January 2013- a staggering span of nearly 70 months.

5. The two public officers have actively and deliberately ignored loud clamor from shareholders for

the holding of a general meeting (Extra-ordinary General meeting) convened by the shareholders.

6. Section 277 of the Companies Act, 2015 provides for the convening of an Extra-ordinary General

Meeting which coincides with Article 49 of the Articles of association of the subject company.

7 . The Registrar of companies together with the Registrar General refused to recognize the

shareholders Extra-ordinary General meeting notwithstanding the fact that per Article 48 as read

together with article 53 (both of Articles of Association of the subject company) has no legitimate

board since May 2014- a period approaching 5 years now.

THAT

8. 'The illegitirnate board is overly keen to transfer the farmers' company to an offshoreentity of

dubious credentials.

The intended tra nsfereei

Primestar holding Ltd

C/o Clifton's Estate

St Thomas parish

Nevis, West lndies

ls said to be registered under nominee status and that its real owners remain a shadow in the

background.

9. The fact that the two public officers are in the know about the illegitimacy of the board raises a

lot of pertinent questions, To start with:-

l) How did a company in thl$ilnc${gge to knowof a struggling farmerdcompany in

rural Kenya and develop such an intense interest to own it, such that its co-operators
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GENERAL.

' (i.e the illegitimate Board) are willing to hijack the company Board by hookorcrook in

order to implement the transfer?

ll) What is there for the illegitimate Board? Do some of them have shares in the intended

transferee?

lll) Could there be a case of planned laundering of proceeds of crime through this sale?

lV) Could it be proceeds of corruption committed here in Kenya and which the peipetrators

now want to bring back as clean money?

v) or could the illegitimate goard be planning to defraud the farmers?

10' More than 12,000 rural households are shareholders in the subject company. They have dreams
to emancipate themselves through this company which they created as a rnarket fortheir agro-
produce with a capacity for value addition. Should the same fall under the control of this

shadowy company, this dream could evaporate overnight. where-upon the desperatefarmers

could create unrest.

1L'. Agro-processing (as part of industrialization and as a component of food security) is a very

important cog in the Government's Big Four Agenda. The subject company is very well equipped
to undertake serious agro-processing but this is being frustrated by the illegitimate Board whlch
ls in turn being maintained in office by the two public officers.

l'2. Redress was sought from the office of the Solicitor general which in turn bore no fruits.

THAT

13. To the best of my knowledge the issues in respect of which this petition is made are not pending

before any court of law, constitutional or legal body.

HEREFORE your humble petitioners pny that parliament:

a. Deals with this petition immediately in view of the urgency of the urgency of this matter and

the issues presented herein.
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b' lnvestigates the conduct of the Registrar of companies and Registrar General in relation to the
matters raised in this petition.

c' investigates the conduct of the Board with regard to this matter with the aim of having the Board
disbanded

d' investigates this matter with the view of revealing the identity of the owners of primestar Holdings
. Ltd which is the intended transferee.

And your petitioner will ever pray

Name of petitioner Full address National lD or passport Number Signature or

lliL- 07-Zt4L+@ 
M'*<'" thumb impression

350790
SAMUEL MATHERI HUNGU 63-20318 NORTH KINANGOP


