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1. PREFACE

Hon Speaker,

On behalf of the Departmental Committee on Justice and Legal Affairs, and
pursuant to provisions of Standing Order 199(6), it is my pleasant privilege
and honour to present to this House the report of the Committee on the
Companies Bill, 2015.

The Comrnittee derives its mandate from Standing Order No. 2i6(5) which
provides as follows:-

a) To investtgate, inquire tnto, and report on all matters relating to the
rnandate, management, acttvtttes, adntinistratton, operations and
estttnates of the assigned ministfies and departments;
To study the programme and policy objecttves olf tninistries and
departrnents and the effectiveness of their implementation,.
To study and revtew all legislation referued to it;
To study, a.s.se^s.s and analyze the relative success of the ministries and
departments rrteasured by the results obtatned as compared with their
stated objectives,'

To tnvesttgate and enquire into all matters relating to the assigned
ministries and departments as may be deemed necessary, and as ma7,

be reifbrred. to it by the House or a mtntster; and
To make reports and reconzmendations to the l{ouse as often as
possible, including recofttrvtendations of proposed legislation.

b)

c)

d)

e)

-f)

The Second Schedule of the Standing Orders on Departmental Committees
further states the subjects u,hich the Comrnittee is supposed to deal with
while discharging its rrrandate. The subjects are as follows:-

(a) Constitutionalaffairs;
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(b) The administration of iaw and Justice, including the Judiciary,

public prosecutions, elections, ethics, integrity and anti-corruption;

and

(c) Human rights.

1.1. Committee Membershirr

Tlre Committee was constituted on Thursday,l6thMay,2013 and comprises

the following:-

1. Hon- Samuel ChePkong'a, M-P.

2. Hon- Priscilla NYokabi, M-P-

3. FIon. Njoroge BaiYa, M-P.

4. Hon. Muriithi Waiganjo, M.P.

5. Hon. Ndirangu WaihenYa, M.P.

6. Hon. Florence I(ajuju, M.P.

7. Hon. Kang'ata Irungu, M.P.

8. Hon. Benson Mutura, M.P.

9. Hon. John Njoroge Chege, M .P

10. Hon. Williarn ChePtumo, M.P.

1 1. Hon. Mohamed Abdi Haji, M.P.

12. Hon. SammY Koech, M.P.

13. Hon. Moses Cheboi, M-P.
't A fJnn Parrl R,ii l\/ P
i T. i ivii. ^ 

44t e ^t)

15. Hon. Charles Gimose,M.P-

16. Hon. Johanna Ng'eno, MP.

77. Hon. Boniface Otsiula, M-P.

18. Hon. David Ouma, M.P.

19. Hon. Neto Agostinho, M.P.

20. FIon. Kalurna Peter, M.P-

21. Ifon. Fatuma Ibrahirn Ali, M.P.

Chairpersou

Vice Chairperson
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22. Hon. Ben Momanyi Orari, M.P.
23. Hon. Tom J. Kajwang', M.P.

24. Hon. (Bishop) Mutua Muterni, M.P
25. Hon. Olago Aluoch, M.P.

26. Hon. (Dr) Christine Oduor Ombaka, M.p.

28. Hon. Mwamkale William Kamoti, M.p.
29. Hon. James Bett, M.P.

1.3. First Reading of the Companies BiIl. 2015

The Companies Bill,2015 was read for the first time on l6th June,2015 and
immediately committed to the Departmental Committee on Justice and Legal
Affairs for scrutiny in line with Standing Order 127 (l) which states as

follows:-

"A Bill ltaving been read a Ftrst Tinte shalt stancl cornmitte4 to the
relevant Departmental Commitiee wttltout question being put to it"

It is worth noting that this Bill had previously been read for the first time on
30th April,2O14 and cornmitted to the Committee for scrutiny where geveral

stakeholders rnade representations. Close to 950 annendrrrents were agreed on.

It would have been curnbersorne for the Committee to move 950 amend.ments

on the floor of the House and for this reason, the Majority Leader on 1Sth

February,2Ol5 based on a report of the Comrnittee withdrew the Bill for the
purposes of incorporating the amendments and reintroducing it. This was to
enable the House conveniently deal with the Bill during Committee stage.

1.4. Public oarticipation in the consid

Standing Order 121(3) states as follows:-

eration the Bill
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,,The Departmental Committee to whiclt a Bill ts cotttrrtitted shall

facttitate public participation and shall take into accouttt the views

and recomntendations o1f the pubtic when the Contmtttee makes its

reconxrnendations to the lfouse"

Pursuant to this Standing order, the committee invited the public through the

Daily Nation and Standard newspapers of 9th June, 2Ol5 to make

representarions on the Bills. The following obliged:-

(i) Capital Markets AuthoritY;

(ii) Institute of Certified Public Accountants of Kenya (fCPAK);

(iii) Institute of Certified Public Secretaries of Kelya (ICPSK);

(iv) Anjarwalla & Khanna Advocates;

(v) Ms. Eunice Kitche Ongadi;

(vi) Ms. Stella NYamu;

(vii) Ms. Livingston Associates;

(viii) Cs. Enid K. Muriuki,

(ix) Cs. KathrYne Maundu;

(x) Cs. Winniefred Jumba;

(xi) PKF I(enya Accountants and Business Advisors;

(xii) Cs. Jane Mwangangi;

(xiii) Cs. EmilY MugonYi;
r'virr\ \zfr Pirrc l\.4 Karnatl
\r\i v I

(xv) Ms. Felistas M. MusYoka;

(xvi) Mr. Douglas Kilumbi;

(xvii) Mr. Jeremiah N- Karanja;

(xviii) Julius Malia KYulu;

(xix) Cs. John K. Mbugu,

(xx) Ms. Chebet I(oske;

(xxi) John Ornondi Gwada;
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(xxii) Ms. Wanja NYaga;

(xxiii) Ms. EmilY I{ajuju

All their representations have been taken into account while arriving at the

proposed amendments on the Bilt. The memoranda they submitted are

annexed hereto as aPPendix 2.

1.5 ittin the Co tte e do tio e or

The Committee held a retreat on 26't' and 27th June, 2Ol5 at Serena Hotel in

Mombasa where it considered memorand,a received frorn the public and

agreed on arnendments to be made on the Bill' The Cornrnittee then by

majority membership adopted its report on 30th June, 2015 at 4'30 p'rrr' at

sitting held in Committee Room 9, Main Parliament Building' There was no

dissenting voice to the adoption of the rePort' Minutes of the Cornmittee's

sitting adopting the report are annexed hereto as appendix 1.

1.6. Ackn owledeernent

The chairperson wishes to commend comrnittee Members for their devotion

and corrrmitment to duty which made the consideration of this Bill a reality'

The committee further wishes to thank the offices of the Speaker and clerk

of the National Assernbly rvhich provided overail guidance and technical

support without which its work would not have been possible'

Hon. Speaker Sir,

On behalf of the Cornmittee, I now wish to table this report in the F{ouse
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SIGNED..

Hon. S uel Chepkong'a, MP
(Vice Chairperson)

Departmental Cornrnittee on Justice and Legal Affairs

DATE.. tfK)
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2. BACKGROUND

Tlie objectives of tlie Bill are to facilitate cornmerce, industry and other socio-economic

activities by enabling one or more natural persons to incorporate as legal entities with perpetual

succession, with or without limited liability, and to provide for the regulation of those entities in

the public interest, and in particular in the interest of their members and creditors.

The aim of the Bill is to develop a modern company law to support a competitive economy in a

coherent and comprehensive forrn. The Bill seeks to consolidate the law relating to the

incorporation, registration, operation and management of companies and the registration,

operation and management of foreign cornpanies that carry on business in Kenya.

The Bill has taken into consideration the cument trends on globalization and regional integration

with particular reference to the East Africa Comrnunity and reflects the present day

circumstances of carrying on business including modern patterns of regulation and ownership.

ln view of the fact that the Bill had been read for the first time and later lvithdrawn for

incorporation of amendments, republication and reintroduction, it became a revised and

reference has been made to it in this report as "the revised Bill".

3. CONSIDERATION OF PUBLIC MEMORANDA

Out of the several public memoranda received and considered, the Committee found it necessary

to invite the following to make submissions before it because their mernoranda raised substantive

issues:-

i) The Institute of Certified Public Secretaries of Kenya (ICPSK) generally on clauses

touching on company secretary and in particular clause 244 of the revised Cornpalies

Bill,2015 rvhich provides thatprivate companies are required to have a secretary only if
they have a paid up capital of five million shillings or more;

ii) The Capital Markets Authority;

iii) Anjarwalla & Khanna Advocates; and

irz) Institute of Certified Public Secretaries of Kenya (ICPAK).
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b3.1 In the of

Secretaries of Kenya (ICPSK)

3.1.1. The Committee considered all the representation by individual members of the

Institute of Certified Public Secretaries of Kenya (ICPSK) and noted that their memoranda

raised issues on clause 244 of the revised Companies Bill, 2015.

3.l.Z.The Colrmittee noted that the members of the ICPSK made representations on three

issues, namely:

i) Company secretaries and proposal to make it a requirement for all companies to

have a secretary (Clause 244 and generally PART XII of the Companies Bill,

20rs);

ry' Definition of small comPany;

iii) Clause 705 of the Cornpanies Bill, 2015

3.1.3. Clause244 of tl-rcBill providestl'rat"Aprivate company is requiredto have a secretary

only tf ir has a paid ttp capital of five ntillion shillings or n?ore"' Members of ICPSK

proposed an amendment to clause 244 so as to nrake it a requirement for all companies to

have a secretary. The reasons they gave were as follows:

i) To prornote sound corporate governance requirements;

ii) In Kenya, almost all of the work that company secretaries handle are for

companies with nominal capital of not more than Kshs. 100,000/:;

iii) Most companies doing well engage professiottal company secretaries

whiie those tirat ignore crrgagirig sucli expeils experience mismanagement

and risk to collaPse;

iv) The companies with nominal capital of more than 100,000/=. leave alone

1 million or 5 million are very few in number;

v) A compapy can hire a full tirne or part-time secretary depending on its

financial abilitY:

vi) Duripg the revieu, of the Companies Act of the United Kingdom. there

was a proposal that the position of Company Secretary should not be
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obligatory for all private companies. The Review Group, howevel, noted

that lssues of corporate governance and compliance y,ere becoming

increastngly complex and important.In light of liistorically high levels of
failure to comply with rudimentary filing obligations on the part of
companies, the group noted that it would be a step backward to remove the

officer expected to attend to, or at least to be competent to attend to, such

obligations. The Review Group therefore recommended that the office of
Company Secretary be retained.

3.1.4 Members of ICPSK also proposed that clause 245be deleted and substituted with the

words, "No person sltall qualify for appointment as secretary unless he is qualified under the

Certified Public Secretaries of Kenya Act, Chapter 5j4 of the Laws of Kenya". Clause 245 of
the Companies Bill,2015 provides as follows-

"Every public contpanlt is required to have at least one secretary".

The justification for ICPSK's proposed amendment rvas that it u,as irnportant that a person

appointed as secretary is a trained person and a member of a professional body which

regulates his professional conduct as prescribed by law.

3.1.5 They also proposed that reference to the word "Public" throughout PART XII
(Cornpany Secretaries) with regard to company secretary be deleted. Their justification for

this was in order to remove the connotation that only public companies should have a

secretary.

3.1.6 Members of ICPSK also ventilated on the subject of small companies in the Bill. A
small cornpany is defined in the Bill as one tliat meets two of the three criteria, that is, beilg

total annual turnover of less than Kshs. 720 milliori, net assets of less than Kshs. 360 million

and employees numbering less than 50. They proposed that the first two criteria (on annual

turnover and net assets) be reconsidered. They stated that few companies in Kenya have a

turuover in excess of Kshs.720 million and assets in excess of Kshs. 360 million u,ith more

than 50 employees. They observed that these companies represent the largest of commercial

enterprise in Kenya's economy.
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3.1.7 Members of ICPSK finally proposed that a new paragraph (c) be inserted after clause

705(3) (b) as follows-

" (c) is signed b)' a director and the company secretary' "

Therefore, the proposed amendment will be in regard to annual returns of a company to the

Registrar.

3.2. Submissions bv Aniarwalla & Khanna Advocates

3.2.1The submission by Anjarwalla & Khanna contains comments both on substance and

form of the Bill. On the form, it points out errors in the Bill such as wrong cross-

referencing, lack of definitions, wrong numbering of provisions and incomplete provisions'

3.Z.2Tl.teCommittee examined botli the substanlive issues and matters related to form.

a) Substontive issues

3.2.3 Anjarwalla & Khanna proposed the insertion of new sub clause (4) in clause 58 so as

to provide for a penalty for non-compliance with the provision. The proposed new sub

clause as follows:

,,@) If a companyfails to comply u,ith the direction issued under sub-sectiott (j), ott

offence is committed bY-

(a) the contpanY, and

(b) etery fficer of the companltu'ho is in default.

(5) A person who comntits an ffince under tl'tis seclion is liable to a fine not

exceeding""ancl,.for continued conlrattention' a daillt default fine not exceeding"'"

3.2.4 They also observed that clause 60 of the Companies Bill, 2015 has excluded the

requirement that the Registrar's directive be in rvriting. Clause 60 relates to a situation

wheretheRegistrarll]aydirectacompan)/tochangeitsnameifhe/sheisoftheopiniorr

that false information was given for purposes of registration or an urrdertaking or asstlrance

to that effect has pot been fulfilled or r.vhere tire company name is rnisleading as to the

nature of activities or is likely to cause harm to members of public. They observed that the

Cornpanies Bill,20l4 required that tlie Registrar's directive be in writing. They therefore
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proposed that clause 60(1) of the Companies Bill, 2015 on tlrc Registr.ar's directive to a
compatxy sltould be in writing.

3.2.5 Anjarwalla and Khanna also proposed the following:

a) Amendment of clause 60 in sub clause (5) as follows-

"(5) Subsection (4) does not have effect if the outcotne of an applicatiop made to

the Court under subsection 6l(l) is pending."

b) Amendment of clause 244(1) on company secretaries. Clause 244(l) of the

Companies Bill, 2015 provides, "A private con'tpany is required to have a secretary

only f it has a paid up capital of five million shillfugs or more. " Anjarwalla &
Khanna observe that this irnplies that a private company with a paid up share capital

of less than KES 5,000,000/: is uot (necessarily) required to have a secretary. They

suggested that if it is the intentiot't that a private company with a paid up share capital

of KES 5,000,000/: and below should not have a secretary, then it should be clearly

set out to avoid arnbiguity.

c) Amendment of clause 246(l). They observed that the sub clause appears to apply

only to public companies. They proposed an amendment so that private cornpanies

with the paid up share capital of five million shillings or more observe the

requirement of appointing a secretary. Section 246(l) currently reads:

"If satisfied that a public company is failing to compry vrtith section

245, the Attontey General ntay give the contpany a direction under

this section. "

They therefore proposed an amendment to insert the rvords "or a priyate

company with a paid up share capital of five million or more" imrnediately

after the words "a public company,,.

d) Amendraent of clause 330 of the Bill by inserting the follou,ing paragraphs-
" (a) subscribing or agreeing to subscribe (whether absolutely or
conditionalb) "fo, shares in the company, or

(b) procw"ittg or agreeing to procure subscriptions (u,hether absolute or

conditional) for slnres in the conlpany. "
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Anjarwalla and Khanna observed that the equivalent section to the clause is

found in section 552(l) of the Companies Act,2006 of the United Kingdom.

It provides as follows-
"Except as permitted by section 553(perntitted commission), conlpany

must not apply any of its shares or capital money, either directly or

indirectly, in payment of any comnission, discount or allowance to any

person in consideration of his-
(a) subscribing or ag,eeing to subscribe (whether absolutely or

conditionally) for shares in the companlt, 6v

(b) procuring or agreeing to procure subscriptions (whether

absolute or conditional) for shares in the company "

e) Anjarrvalla & Kharina noted that the Companies Bill, 2015 did not have an equivalent

section to section 572 of the Companies Act, 2006 of the United Kingdom. Sectiort

572 of the Companies Act,2006 of the United Kingdom provides as follows-

" 57 2 Liabiltty for false statement in clirectors' statentent

(1) This section applies in relation to a directors' statenxent under sectiort

571 (special resolution disapplying pre-entption rights) that is sent,

subntitted or circulated under subsection (7) of that sectiott.

(2) A person who lcnov,ingly or recklessly authorises or perruits the

inclusiol of any nxatler that is misleading, false or deceptive in a ntaterial

particular in such a slatement conunits an offence'

(3) A person guilty of an ffince under this section is liable-

(a) on conticlion ort intlictnieiii, io iiiiprisaniiieiiiibr a lern't not exceeding

tvto years or afirte (or both),

(b) on sunlmarY corttticlion-

(i) i1 Engtand and Wales, to itnprisonntentfor a tenn not exceeding fiuelve

ntontlx or to a fine nol exceeding lhe statutory ntaxintuttt (or both),'
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(it) in Scotland or Northern lreland, to irnprisonment for a ternt not

exceeding six months, or to a fine not exceeding the statutory maxintum

(or both). "

Therefore, they proposed that, subject to modifications, a similar provision should

be inserted after section 252 of the Companies Bill, 2015 with a proposed penalty

of irnprisonment for a term not exceeding two years or a fine (or both).

f) Anjar-walla & Khanna noted that section 591 of tlie Companies Act, 2006 of the

United Kingdom Companies Act provides that a company is not prevented fr.om

enforcing an uridertaking to do work in payment for the shares in a company.

Anjarwalla & Khanna proposed that the equivalent section 591 of the Companies Act,

2006 of the United Kingdom should be inserted into the Companies Bill,20l5 with

the necessary modifications.

Section 591 of the Companies Act, 2006 of the United Kingdom provides as

follows-
"591 Enforceability of undertakings to rlo work etc

(l) An undertaking given by any person, in or in connection tvith payment

for shares in a company, to do v,ork or perfornt services or to c{o any other

thing, if it is enforceable by the company apart front this Chapter, is so

enforceable notwithstanding that there has been a contravention in
relation to it of a ptovision of this Chapter or Chapter 6.

(2) This is without prejudice to section 589 (pov,et' of court to gratt relief
etc in respect of liabilities).

g) Amendment of Clause 477 of the Companies Bill,20l5 in sub clause (3) bV deletipg

the words "appropriate national newspaper" and substituting therefor the words ,,a

daily newspaper of nationwide circulation in Kenya,,.

The justification given by Anjarwalla & Khanna was so as to ensure

consistency with existing legislations, notably the Capital Markets Act (Cap

4854 and the Transfer of Business Act (Cap 500). They contended that

companies are not restricted from doing business arrywliere in Kenya hence

the proposed amendment takes this into consideration.
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h) Delerion of clause 499 of the Companies Bill,2015 or alternatively, if the clause is

not deleted, that:

(a) the definition of damages be elaborated;

(b) consideration be given whether to specify a limit of the amount of

damages paYable; and

(c) a requirement that damages must be awarded by the court.

They observed that section 722 of tlie Companies Act,2006 of the United Kingdorn

does not contain a provision for the payment of damages. They also noted that they

didn't understand the rationale behind the provision.

i) Amendment of clause 5 1 8 by firstly inserting immediately af\er the words

.'authorized minimum" the rvords "in relation to the nominal value of a public

company's allotted share caPital".

Anjarwalla & Khanna observed that clause 518 of the Companies Bill,20l5

relates to share capital for a public company and provides that for purposes of

sections 516 and 5ll the "authorized minimum" is six million seven hundred

and fifty thousand shillings (Kshs. 6,759,0001:). They noted that it tvas not

clear and they needed clarification on whether "authorized minimum" refers

to share capital wliich is simply authorized or requires this amount to be paid

up.

Secondly, an amendment of tlie figure of Kshs. 6,750,0001: as the authorized

minimum. They noted that the amount of KES 6,750,0001: is based on the

amount set out in sectiop 763 of the United Kingdom of f50,000 converted at

the exchange rate of KES 147:L1. They proposed that the amount should be

reconsidered owing to economic disparities between Kenya and the United

Kingdom.

j) Insertion of a new clause into the Companies Bill,2015 to provide for alteration of

the minimum share capital requirement by the relevant authority. Anjanvalla &

Khanna stated that there was an equivalent section 764 of the Cornpanies Act,2006

of the United Kingdorn which could be inserted into the Bill with the necessaiy

modifications. It provides as follows-

"764 Power tu alter outhorizecl mtnimunt
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(l) Tlte Secretary ofState nzay by order-

(a) alter the sterling antount of the authorised rninirnum, and

(b) make a corresponding alteratton of the prescribed euro equitalent.

(2) The antourtt of the prescribed euro equivalent shall be detennined by

applying an appropriate spot rate of exchange to the sterling antount and.

rounding to the nearest 100 euros.

(3) An order under tltis section that increases the authorised minirnum

nxay_

(a) require a public company having an allotted share capital of which the

nominal value is less than the antount specified in the order to-

(i) increase that value to not less than that amount, or

(ii) re-register as a private conlpany,.

(b) make provision in connection v,ith any such requiretnent for any of the

matters for which provision is tnade by this Act relating to-

(i) a company's registration, re-registration or change of nante,

(ii) payntentfor shares contprised in a company's share capital, ond

(iii) offers to tlte public of shares in or debentures of a conxpany, inclttding

provision as to the consequences (in critninal latv or othetuise) of a

failure to cornplywith any requirement of the order,.

(c) provide for any provision of the order to conte into force on dffirent

days for dffirent purposes.

(4) An order utder this section is subject to affinnotive resolution

procedure. "

k) Amendment of clause 520(4) of the Companies Bill, 2015. Anjarwalla & Khanna

contended that clause 520(4) of the Bill appears to be erroneous as it suggests that a

company cau issue redeemable shares only if the already issued shares are ali
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redeemable. They proposed that sub clause (4) should be amended and reworded as

follows:

"No redeemable shares may be issued at a time when there are no issued

shares of the company that are not redeemable' "

l) Insertion of a new sub clause 523(2) to provide for exemption of companies to pay

stamp duty on the redemption of shares in exchange for new shares. Anjarwalla &

Khanna noted that, though omitted in the Companies 8i11,2015, exemption of

cornpanies from payment of stamp duty on the redemption of its shares in exchange

for new shares is a provision currently under section 60(4) existing Companies Act

(Cap a86). Section 60(4) of the Companies Act (Cap 486) provides as follows-

"60 (4) Where in pursuance of this section a company has redeemed or is

about to redeem any preference shares, it shatl have powet'lo issue shares

up to tlle nominal antount of the shares redeented or lo be redeented as if

those shares had never been issued, ond accordingty the share capital of

the company shall not for the purpose of any enactntents relating to stamp

duty be deented to be increased by the isstre of shares in pursuance of this

subsectiort:

Provided that, where new shares are issued before the redentption of the

old sltares, the new shares shall not, so far as relates to stanyp duty, be

deemed to have been issued in pursuance of this subsection unless the old

shares are redeented wilhin one ntonth after the issue of the new shares. "

m) Alignment of PART XXIV of the Cornpanies Bill, 2015 on Company Takeovers.

Anjarwalla & Khanna proposed that the pafi needs to be carefully considered as some

of the provisions contradict the Capital Markets (Takeovers and Mergers)

Regulatiops ,2002. For instance, the definition of "takeover", an "associate" and an

,,offeror" in the Companies Bill 2015 are quite different to the corresponding

definitions under the Regulations and the Capital Markets Act'

Also, they rroted that several sections overlap with the Capital Markets Act,

such as the power of the Authority to make regulations which is sirnilar to

section t2 of the Capital Markets Act rvhich gives the Minister polver to make

regulatiotrs pursuant to the Capital Markets Act. The Companies Biil, thel'
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observe, does not provide for the definition of the term "takeover" or the term

"merger". Further, the Cornpetition Act Q.{o. 12 of 2010) uses the terrn

interchangeably.

n) Amendment of clause 599 of the Companies Bill. 2015 to define the term

"Sanctions".

o) Make provision for transitional provisions in respect of takeovers pursuant to the

Takeovers Regulations.

p) Amendmetit of clause 629 of the Companies Bill, 2015 to provide for a defence of a

person who acted honestly and that in the circumstances in rvhich the company,s

business was carried on the default. They observe that a sirnilar defence is found i1 a

corresponding section 387 inthe Conipanies Act, 2006 of the United Kingdom.

q) Amendment of clause 63i of the Companies Bill, 2015 to provide for a defence

similar to a corresponding section 389 of the Companies Act, 2006 of the Ulited
Kingdom.

r) Amendment of clause 705 of the Companies Bill, 2015 in subclause (3) by inserting a

new paraglaph (e) requiring that annual returns be signed by the director and the

company secretary before filings are made rvith the Registrar of Cornpanies.

s) Amendment of clause 715 in order to define "e-money issuer" as has been defined in

section 539 of the Companies Act,2006 of the United Kingdom.

0 Ameudment of clause 983. The clause provides that foreign registered companies are

prohibited from carrying on business in any place in Kenya unless they have lotified
the Registrar of tlteir place of business. Anjarwalla & Khanna contended that this

provision is not clear on whether the companies which operate in Kenya through the

internet currentll,will be exempt fi'om the ambit of the Cornpanies Bill,20l5.
u) Arnendment of clause 1010 of the Bill so that precaution should extend to all

companies. Clause 1010 states that, "A company that keeps its records otherwise than

in bound books shall ensure that adequate precautions are taken-...." Anjarwalla &.

Khanna suggested that the provision irnplies that companies that keep their records in

bound books are not obligated to take adequate measures to prevent the falsification

of their books. Tlrerefore, they proposed that the provision should be amended to read

as follor.vs-
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"A contpany that keeps its records shall ensure that adequate precautiorts

are token."

b) Matters relating to form in the Bill

Below is a tabular representation of the clerical errors identified by Anjarwalla & Khanna:

CLAUSE INACCURACIES CORRECTIONS

26 Error in cross-referencing (

reference to section 7)

The proper reference should be to

section 12

62(e) Repetition of paragraph (e) Delete paragraph (e)

173(3) Incorrect cross-reference to section

150

Proper cross-reference to section

168

242(3) (b) lncorrect cross-reference to section

145

Proper cross-reference to section

144

331 Errors in the paragraphing Paragraphs to be arranged

sequentially

34e(s) Incorrect cross-reference to section

348

Proper cross-reference to sectton

350

478(2) (a) (i)- (ii) They incorrectly refer , to sections

465(1) and465(2)

Proper references to secttons

477(l) and 477(2) resPectivelY

s20(r) Typographical error of the word

'share'

It should be 'shares'

536(5XbXi) Incorrect cross-referellce to section

568

Proper ct'oss-reference to section

566

547 (1) Incorrect cross-reference to sectiou

780

Proper cross-reference to sectlon

s36

550 Incorrect numbering; sub clause (8) The sub clauses should be
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rs mrssrng renumbered sequentiall y

s98 Short title incorrectlv refers to

section 609

The correction section is 597

607 (4) Incorrect cross-reference to section

618

The correct cLoss-reference is

section 606

6r 8(3) Incorrect cross-reference to section

61 1(6)

The conect cross-reference is

section 613(6)

65s Incorrect numbering To be renumbered sequentially

678 Incorrect cross-reference to section

676

The correct cross-reference is

section 686

711 Sub clause (4) appears twice To be renumbered in the proper

sequence

7ls Incorrect cross-reference to section

551

The correct cross-reference is

section 714

744 Incorrect cross-reference to section

26e(4)

The correct cross-reference

section 267(4)

IS

763 Incorrect cross-reference to section

764

The correct cross-reference

section 762

IS

82e(4) Incorrect cross-reference to section

841(6) or (8)

The correct cross-reference

section 828(6) or (8)

IS

e03(r) & (2) Incorrect cross-reference to sections

904 and 905

The correct cross-reference

sections 901 and 902

IS

e26(1) Incorrect cross-reference to section

923

The correct cross-reference is

section 925

e40(4) Incorrect cross-reference to sectiotr

642

The correct cross-reference is

section 652
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es3(2)(a) Incorrect cross-reference to section

923

The correct cross-reference

section 925

IS

e55(4) Incorrect cross-reference to section

665

The correct cross-reference

section 652

IS

I 002 The word "court" is not starting with

a capital letter

The word should be caPitaiized

throughout the Bill

1004(r1) Reference to the "lnsolvencY Act,

2075'which statute has not yet been

enacted

Reference be made to "latvs

relating to insolvencY"

ons bv the Ieadershin of the I te of Certi Public ries of3.3. Subm

Kenva CPSK)

3.3.1. The Institute of Certified Public Secretaries of Kenya (ICPSK) is established

under the Certified Public Secretaries of Kenya Act, Cap. 534 of the Laws of

Kenya.

3.3.2. Its membership consists of certified professionals trained in governance,

compliance and company secretarial practice.

3.3.3. The 6stitute made its representations before the Comurittee on behalf of its

members. The issues were as follows:

i) Amendment of clause 244 of the Companies Bi11,2015 so as to make

it a requirement that every compapy shall have a secretary on a fr-rll

time or part tirne basis depending on the needs of the organization.

Also, tlrey proposed deletion of clause 2aaQ)@)(1), (ii) and (bXi) and

(ii) of the Corlpanies Bill, 2015.
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ii)

Their justification was that data available from the company's registry

shows that very few companies, other than those required by

Regulators, are registered with an authorized share capital above Ksh.

100,000. They noted that the company secretary heips the Board to

monitor the effectiveness of the company's governance practice as

ra,ell compliance with the lau, and the articles and memorandum of
association.

Amendment of clause 245 of the companies Biir,20i5 by inserting a

new sub clause to provide as follows-
"Tlte secretary shail be qualified in accordance with section 20 of
certified Public secretaries of Kenya Act, Chapter 534 of the Lnvs

of Kenya. "

The justification given by ICPSK u,as that it is important that a person

appointed as secretary is a trained person and a member of a

professional body which regulates his professional conduct as

prescribed by law.

Amendment of clause 705 in sub clause (3) by inserting a new

paragraph (c) as follows-
" (c) is signed by a director and tlrc secretary"

The justification given was that it is to ensure that documents filed

with the Registrar are accurate and verified by a professional.

iv) Deletion of all references to the word "public" in regard to the

company secretary throughout PART XII (company secretaries) of
the Bill.

Their justification for this was that the word "public,' in reference to

secretary has been used throughout pART XII of the Bill to mean that

only public companies are required to have a secretary. Hora,ever, u,ith

amendment of clause 244, they suggested, that wor-rld require every

company to ernploy services of a secretary, the word "public" in
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reference to the Secretary will cease to have meaning hence the

proposed deletion.

v) Amendment of clause 771 of the companies Bill, 2015 by inserting a

new sub clause (4) as follows-

"Every quoted company and every company regulaled under an

Act of Parliament shall be subjected to a Sovernance audit by a

practicing secret'ory accredited by the Institute of Certified Public

Secretaries of Kenya for that purpose "

Clause 771 provides for corporate governance for quoted companies.

The justification for the proposed insertion of a new sub clause by

ICPSK was that goYernance audit will enhance compliance, protect

investor funds and therefore attract more investments.

vi) Amendment of clause 3 (lnterpretation provisions) by inserting the

definition of the term "secretary" as follows-
,,secretory" n\eons a certified secretary as defined under lhe

Certified Public secretaries of Kenya Act, cap 534 of the Laws of

Kenya artd v'ho is appointed by a company to perfornz the

fwtctions of a secretary under this Act.

The justification given by ICPSK was that this rvas a crucial definition

as the term "secretary" is used throughout the Bill.

vii) Amendment of clause 3 (Interpretation provisions) by inserting the

definition of the term "practicing secretary" as follows-

"practicing secretary" means a certified secretary who is licensed

to oractice under the certified Public secretories of Kenya Act.

viii) Amendment of clause 12 in sub clause (2) (on the memorandum of

association) by inserting a new paragraph (c) as follows-

"(c) autlrcnticated by secretar-y engaged in lhe forntatiort of the

conxpany.
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The rationale for this was given by ICPSK as to ensure that

documents filed with the Registrar are accurate ad verified by a

professional.

ix) Amendment of clause i3 in sub clause (3) to remove agents from the

role of registering companies and to vest it in a practicing secretary.

Therefore, they propose sub clause (3) to read as follows-
"The application for registration of a conlpany shall be presented

by a practicing secretary who shall include their names and

address in the application".

x)

ICPSK's justification for their proposed amendment was that company

secretaries are trained arid qualified on incorporations and that by

rnaking it a requirement for a practicing secretary to present

applications for registration of a company, this would ensure that the

documents filed with the Registrar are accurate and verified by a

professional.

Deletion of the word "public" in clause 16(3) (b) so as to read as

follows-
"(b) in tlte case of a secretary of a public conxpany, in the

company's regisler of secretaries; "

The justification given was that all companies should have a register of

secretaries and that this should not be restricted to public companies.

3.4. Submissions bv the Institute of Certified Public Accountants of Kenya (ICPAK)

3.4.1. The Institute of Certified Public Accountants of Kenya QCPAK), a statutory body

established under the Accountants' Act of 1978 has the mandate of developing

and regulating the accounting profession in Kenya.

3.4.2. The Institute proposed the following amendments
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# CLAUSE PROPOSED AMENDMENT JUSTIFICATION

I
a
J

(Interpretati

on of

provisions

of this Act)

To amend the definition of the

term "prescribed financial

accounting standards" so that

the standard accounting practice

will be issued by "o

professional body in accounting

and finance recognized by law

in Kenya"

To expressly mandate the Institute

to issue accounting standards in

line with its mandate as stipulated

under the Accountants Act.

2
a) To amend the definition of the

term "sign" from

"Sign" includes sign by means

of an electronic signature

To

"Sign" means handwritten,

typed or electronic signature

J a
J To delete the word "statutory"

in the definition of the term

"statulory auditor".

Kenya doesn't have an auditor

separate from a statutory auditor as

this distinction applies in UK.

4 3 To amend the definition of the

term "working day " from

"working doy" means any day

that is not a Sunday or a public

t ^li,{^.,

to

"v,orking day" has the meaning

assigned to it under the

Employnient Act.

5 CLAUSE

r33(4)

To amend the definition of the

lerm "public interest cotllpot1y"

by deleting the rvords "public

To eliminate any ar.nbiguity, pLrblic

funds should be defined as public

money as defined in the PFM Act

To have a cornplete definition of

"sign" that is precise and clear.

This should be defined in the

employment lau,s and not the

Companies Bill.

24lPage



funds " and substituting therefor

the words "public money as

defined by the Public Finance

Management Act as well as

re gulate d finan ci al s eryice s " .

of 2012.

6 CLAUSE

152(3)

That ciause 152 be amended in

sub clause (3) by deleting tlie

word "certified" and

substituting therefor the lvord

"verified" so as to:

1. Uphold the independence of

the auditor.

2. To leave verification to the

Directors.

The auditor should be

independent, and this niay irnpact

his/her independence as it may be

deemed that the auditor is acting in

the interest of directors.

7 CLAUSE

624 & 625

That the clauses be amended so

that the monetary thresholds are

revised to levels that fairly

reflect the size of the Kenya's

economy in comparison to

thresholds set by other countries

The capital providers

(shareholders and lenders) and tl-re

Revenue Authority need reliable

financial information fi'om these

businesses to assess their

performance and tax obligations

while the proposed thresholds will

make nearly 90% of Kenyan

companies exempt front audit.

This may negatively impact on the

economy.

16 CLAUSE

702(4)

To amend sub clause (4) so as

to exempt ICPAK from the

prohibition to disclose

information.

The specific reference made to

ICPAK is important since it is a

body mandated by larv to regulate

the profession.

17 CLAUSE

706 &707

This is in order to deal rvith those

masquerading as members of the

To insert a ne\ / paragraph so as

to include in the annual return
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auditor's report on the financial

statements/exem pti on statement,

where applicable.

Institute ('quacks') by tightening

the auditor repoft. This will be

attained through collaborating ivith

the Registrar to ensure that returns

are accompanied with valid rePort

of licensed auditors.

18 CLAUSE

711

Context: The clause provides

for exemption of small

companies from audit. It lists

the conditions such as turnover

of not more than 720 million,

value of net assets of not more

than 360 million shillings.

Proposed antendment:

That Clause 7l I be amended so

as to change:

r turnover from 720

million to 5 Million;

and

. value of net assets from

360 million to 5

Million;

19 CLAUSE

71)

Amend Clause 712. Public

c.ompanies should not be

exempted from audit.

The proposed threshold rryill stifle

businesses and lead to loss ofjobs.

The capital providers

(shareholders and lenders) and the

Revenue Authority need reliable

financial information from tltese

businesses to assess their

performance and tax obligations

while the proposed thresholds r.vill

make nearly 90% of Kenyart

comparries exempt fi'otn audit.
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This may negatively impact on the

economy.

20 CLAUSE

7t6

That the Clause be deleted.

The clause provides that audit of

financial statements do not

apply to a company for a

firiancial year if it is non-profit-

making and its financial

statements are subject to audit

by the Auditor General.

The clause is ambiguous. Also, the

mandate of the Auditor is

expressed and the Public Benefit

Organizations Act provides for

PBOs to be audited by a registered

auditor.

21 CLAUSE

725 AND

726

To insert a new clause as

follows-

For purposes of section J25 and

726, the regulations shall be

issued by the Institute of

Certified Public Accountants of

Kenya

Context: The Clauses relate to

the terms on which the

company's auditor is appointed.

The body mandated with

registration and regulation of

auditors is tlie Institute of Certified

Public Accountants. This will

ensure that terms of audit

engagement align with

international standards.

22 CLAUSE

727

Proposal to amend Clause

727(2) by deleting paragraphs

(a) and (b) on what the auditor's

report should contain.

Therefore,

That the auditor's report "shall

be in tlze forntat prescribed b1t

the Institute"

To be in conformity with

International standards on auditing

and global best practice. Also,

changing the Act takes long hence

for adaptability; the Institute

should have the powers to

prescribe such formats.

23 CLAUSE

73s

Clause 735 provides that an

auditor is required to sign and

Audit being a professional body, a

natural person, evelt in a finn
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date his/her report.

The proposed amendment: That

Clause 735(2) and (3) be

amended so that sub clauses (2)

and (3) will read as follows-

" (2) If the auditor is a

firm, the engogement

partner resPonsible for

the audit engagement

and its perforntance, and

for the auditor's rePort

that ii issued shall sign

tlze report on behalf of

the firm.

(j) An auditor who fails

to comPlY with

subsection (1), or the

engagement Partner

responsible for the audit

engagement ond its

pet formance, and for tlte

auditor's rePort that is

issued. "

24 CLAUSE

?36

To delete Clause 136 as "senior

statutory auditor" as a term

does not exist in KeriYa. There

are nianaging partuer/senior

paftner and they are alreadY

existent hence no need for the

nerv statutory auditor.

Globally, the Profession is

structured in a manner such that

the engagement partner bears the

prin,ary responsibility for the audit

subject to the firm's internal

policies and qualitY controls in

place.

would be charged with the

responsibility of overseeing the

performance of the engagement

and issuing a report containing the

opinion. Accounting regulations

provide for an engagement Partner

and not the rnanaging Partner

(senior statutory auditor).
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25 CLAUSE

752 (to 755)

To amend Clause 752(l) by

deleting the terrn "appropriate

audit authority" and

substituting therefor the terms

"the Institute and the body that

regulates the company (where

applicable) "

Li Kenya, ICPAK is mandated

with the regulation of audit

practice and as such, the

notification should be cliameled to

the Institute. In addition to

notifying the Institute, for PIEs it

would add value if the regulator is

also notified of the same. The

regulator would include CMA,

RBA, IRA, CBK and SASRA.

Clause 768 That it is vague. It is on the

effect of liability limitation

agreement.

)6 CLAUSE

771

To amend Clause 771(l) to
establish an audit committee for

each quoted company to be

chaired by an independent

member of the Board and to

have at least one member of the

ICPAK of good standing.

The proposed Bill provides

significant additional

responsibilities on the director.s

hence the need to ensure that the

composition of the committees add

value i.e. persons who understand

aspects of financial reporting and

internal controls of an organization

who are able to engage and

critically question the report of the

independent auditor. The

professionalism will also be

enhanced in the committees of the

Board of quoted companies thus

enhancin g corporate governance.

27 CLAUSE

ll)

To amend Clause 773(I) to

delete the word "statulory" and

to add the requirement of liaving

To ensure that requirements of the

profession are strictly adhered to.
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a valid annual license issued

under section 22 of the

Accountants Act.

28 CLAUSE

77 4(3)

Suggestion:

That part of the fine be used to

develop the profession through

remissions to ICPAK.

The auditors are regulated bY

ICPAK and that this should be

retained in the ComPanies Bill.

29 CLAUSE

779

To delete Clause 779 whicli

implies that the Cabinet

Secretary will adrnit auditors.

This is unprecedented; regulation

of audit profession is countrY

specific. Nowhere in the world

does any law allow foreigners into

the profession without reference to

the local institution mandated to

regulate the Profession. It

contravened the Accountant Act

arid the best practice all over the

world and compliance and it

contravened the common market

protocol.

The Accountants Act Provides for

the Registration Committee which

is a statutory committee whose

nrembers are appointed bY tlie

Cabinet SecretarY, National

Treasury hence helshe is

represeuted.

3.5 u the Ca Authori

3.5.1. The Capital Markets Authority, established under the Capital Markets Act, Cap.

4854, has the twin mandate of development and regulation of capital rnarkets iti
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Kenya. The Authority is also rnandated to administer the Central Depositories

Act,2000.

3.5.2. The Authority reviewed both the Companies Bill,2015 and the Insolvency Bill,
2015 and made the follorving proposals-

a) Companies Bill
i) That PART XIX (on Public offers by Private and Public

companies) be redrafted to provide crarity that public offers of
securities are regulated by the capital Markets Authority under the

Capital Markets Act.

ii) That the tnandate given to the Capital Markets Authority under

PART xxlv (company Takeovers) is wider than the current

responsibilities under the capital Markets Act which restricts the

Authority's scope to Iisted companies.

iii) That most of the provisions in PART XXIV are very prescriptive

and would significantly constrain the Authority's rule rnaking

powers under the Part.

iv) That the role of the Competition Authority in takeovers has not

been recognized under PART XXIV.

v) Tliat there are several definitions that require to be hamronized

with those under the capital Markets Act including terms such as

"securities". Also, "traded cornpany,, and ,,quoted company,,

should read "listed company".

vi) Deletion of clause 134 of the Bill: The provision requires that two-

thirds of the members of the nomination's cornmittee rryill be

representatives of the majority shareholders.

Justification: This negates the principre of independence which is
crucial in the constitution of such a key committee of the Board.

This is specifically provided for under the subsidiary legislation

issued under the capital Markets Act. Arso, there are other key

committees of the Board which have not been specified under the

Bill including audit committee.
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b) Insolvency Bill

i) The Insolvency Bill, 2015 should create a "carve-out" or clear

exemption provision in order to ensure that listed securities cannot

be available in case such a central depository became insolvent'

Justification: The Central Depositories Act requires all listed

securities to be held by a central depository for purposes of

ensuring efficient execution of transactions al a securities

exchange.Therefore,tlresesecuritiesareheldbythecentral

depository in trust for the beneficiaries who are the shareholders in

the listed comPanies.

ii) Insertion of sections 43A, 5B, 5C and 5D of the Central

Depositories Act No. 38 of 2011 into the Insolvency Bill, 2015'

These are key provisions wliich would require to be stipulated in

theprimarylnsolvencyLawforclarityandcomprehensivenessof

the law.

Section 43A of the Central Depositories Act No' 38 of 2011

provides for matters which cannot be invalidated because of their

inconsistency with the law relating to the distribution of the assets

of a person on insolvency, bankruptcy or winding up, or on the

appointment of a receiver. These tnatters are a market contract; the

rules of a central depository relating to the settlement of a market

contract: allv process or action taken under the Rules of a central

depository relating to the settlement of a market contract; a market

charge; the default rules ofa central depository'

Section 5D of the Central Depositories Act No' 38 of 2011

provides for a requirement for the central depository to submit a

reporl to the capital Markets Authority, any relevaut securities

exchange and defaulter to u'hom tl-ie report relates'
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Section 5C of the Central Depositories Act No. 38 of 2011

provides for net sum certified by a central depository as payable by

or to a defaulter, upon the completion of default measures.

Section 58 of the central Depositories Act No. 38 of 2011 refers

to default process rules in regard to actions which a central

depository may take against a central depository agent that has

failed, or has become unable or is likely to be unable to meet its

obligations

iii) That there be a "carve-out" or exemption provision to cater for

instances where a trading participant at a securities exchange, for

instance a stock-broker, becomes insolvent. The justification for

this proposal was that it is important that any securities and any

other assets held by such a stockbroker in trust for its clients and

proprietary assets held by the stockbroker for purposes of
settlement of market transactions are ring-fenced from application

by the liquidator of the entity.

iv) That all securities and funds committed for settlement of rnarket

transactions should be ring-fenced to avoid a series of defaults

across the capital market.

Justification: A provision excluding availability of sucir assets to a

Iiquidator mitigates liquidation risk and increases investor

confidence in the Kenyan securities market. This is in line with

international best standards and ensures progress towards the

establishment of the Nairobi International Financial centre.

"carve-outs" guarantees that funds allocated for settrement of
market transactions q,ill not be subject to clarv back for payrnent of
general creditors of the firm.

v) That a "carve-out" or exemption should be provided for irr the

Insolvency Bill,20i5 to apply to all assets held by entities in a
fiduciary capacity on behalf of beneficiaries.
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Justification: This is important rvith the advent of Special Purpose

vehicles (SPVs) required to hold assets on behalf of many

beneficiaries for instance in the case of Collective Investment

Schemes (cIS), Real Estate Investment Trusts @EiTs) and Asset

Backed Securities (ABS) provided for under the Capital Markets

Act, in order to ensure that those assets are not available in case of

insolvency of the SPV, which could be a company or Trust or

Trustee.

4.0. COMMITTEE'S PROPOSED AMENDMENTS

The Comrnittee proposes the following amendments to the Bill

CLAUSE PROPOSED AMENDMENT JUSTIFICATION

3 THAT clause 3 of the ComPanies Bill,2015 be

amended-

i) in the definition of the term

"prescribed financial accouttlittg

standards " bY deleting the words

"such body or bodies as tlxay be prescribed by

the regulationsfor the purpose of this Act" and

substituting therefor the words "a professional

body or bodies in accounting and finance

recognized by law in KenYa. "

The proposed amendment

provides claritY for a

professional bodY or bodies

that will issue statements of

standard accounting Practice'

This proposal enriches the

definition.

ii) In the definition of the terln

"statutorlt auditor" by deleting the

word "stafutory"

Kenya, unlike the United

Kingdom, doesn't ciraw a

distinction between an auditor

and a statutory auditor. The

term "statutorY auditor" is

non-existent in KenYa's legal

regime.

iii) In tlre definition of the term A working day should exclude
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"working doy" by deleting the

definition and substituting therefor

the new definition as follows-

"working day" means arxy day front
Monday to Friday, other than a

publtc holiday

Saturdays, Sundays and public

holidays. The definition had

excluded Sundays and public

holidays but not Saturdays.

Therefore, the proposed new

definition excludes Saturdays,

Sundays and public holidays.

133 TFiAT clause 133 of the Companies Bill, 2015

be amended in sub clause (a) in the definition

of the term "public interest company" by

deleting the words "public funds" appearing at

the end of the sub clause and substituting

therefore the words "public n?oney as defined

by the Public Finance Managernent Act as v,ell

as re gulated financial services ".

The Public Finance

Management Act defines the

term "public ntoney" and this

definition needs to be aligned

to all other legislations for

consistency.

624 THAT clause 624 of the Companies Bill. 2015

be amended in sub clause (3) -
i) In paragraph (a) by deleting the

words "seven hund"ed and

twenty" and substituting therefor

the words ",fifty",

ii) In paragraph (b) bV deleting the

words "three hundred and

sixty" and substituting therefor

the words "twenfi/".

The thresholds for

qualifications for small

companies of a turnover of not

more than seven hundred and

twenty million sltillings and

the value of its net assets of

not more than three hundred

and sixty are excessive and

restrictive to business.

Therefore, their reduction wili

promote businesses

particulariy for small

companies.

625 THA T clause 625 of the Companies Bill. 2015

be arnended in sub clause (4)-
i) Irr paragraph (a) by deleting the

The thresholds for

qualifications for small

companies of a tumover of not
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ii)

words "seven hundred and twentY

million shillings net or eight

hundred and sixtY'five million

shtllings gross" and substituting

therefor the words ".fiftY million

shillings " ;

In paragraph (b) bY deleting the

words "three hundred and sixtY"

and substitutittg therefor the words

" lwent1t".

more than seven hundred and

twenfy million shillings and

the value of its net assets of

not more than three hundred

and sixty are excessive and

restrictive to business.

Therefore, their reduction will

promote businesses

particularly for small

companies.

106 THAT clause 706 of the Companies Bi

be amended in sub clause (3) by inserting a new

paragraph as follows-

(c) financial slalentents or

exenzPtiott statemenl, where

applicable.

Il, 2015 The financial statemellt or

exemption statement will add

important inforrnation to the

annual return submitted to the

Registrar.

711 TFIAT clause 7ll of the Companies B ill, 2015

be amended in sub clause (2)-
(i) in paragraph (b) bV deleting the

words "seven hundt'ed and ltuentY

ntillion " and substituting therefor

the words "fifty million"

(ii) in paragraph (c) by deleting the

words "three hundred and sixtlt"

and substituting therefor the words

"huenly

The thresholds for

qualifications for srnall

companies of a turnover of not

more than seven hundred and

twenty million shillings and

the value of its net assets of

not more than three hundred

and sixty are excessive and

restrictive to business.

Therefore, their reduction ra'ill

promote businesses

particularly for small

companies.

136 THAT clause 736be deleted The term "senior

auditor" does not

statutory

exist in
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Kenya.

ll) THAT clause 773 be deleted and substitr_rted

with the following new provision-

A natural person or firm is eligible for
appointntent as an auditor only if the person, or

each partner of the firnt-
(a) is the holder of a practicing certificate

issued under section 21 of the

Accountants Act;

(b) has a valid annual license issued tmder

section 22 of the Accountants Act.

The proposed amendment

removes the term "statutory

auditor" which is non-existent

in Kenya.

Further, it adds value and

ensures that only qualified and

practicing accountants are

eligible to be appointed.

330 THAT clause 330 of the Companies Bill,20l5
be amended by inserting the following new

paragraphs at the end of tire clause-
"(a) subscribing or agreeing to subscribe

(v,ltether absolutely or conditionally) for shares

in the conTpany, or

(b) procuring or agreeing to procure

subscriptions (whether absolute or conditional)

for sltares in the company."

The proposed insertion cures

the incomplete clause after an

examination of an equivalent

section 552(I) of the

Companies Act, 2006 of the

United Kingdom from rryhich

the Bill is largely borrowed

from.

NEW

CLAUSE

TFIAT a new clause be inserted after clause 252

as follows-

252A. (1) A person who lcnowingly or

recklessly autltorises or pennits the

inclusion of any ntatter that rs

misleading, false or deceptit,e in a

ntaterial particular in such a statement

comntits an offence.

(3) A person who contravenes this

section contmits an offence and on

conviction ls liable to a fine not

The new clause provides for

the offence of giving

misleading, false or deceptive

information in a statement and

provides for stiff penalties for

breach so as to protect tlie

interests of companies.
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exceeding one million shillings or to

imprisonment for o term not exceeding

two years, or to both.

477 TFIAT clause 477 be amended-

(i) in sub clause (2) in paragraph (a) by

deleting the words "on aPProPriate

national newspaper" and substituting

therefor the words "a daily newspaper

of nationwide circulation in Kenya",'

(ii) by deleting sub clause (3).

The proposed amendment,

apart from providing claritY, is

consistent to the larrguage in

the existing statutes.

s23 THAT clause 523 be amended by inserting a

new sub clause imrnediately after sub clause

(2)-

(2a) Where in pursuance of this section

a company has redeented or is about to

redeent any preference shares, it shall

ltave power to issue shares up to the

norninal amouttt of the shares redeented

or lo be redeemed as if those shares ltad

never been issued, and accordingly the

share capital of tlrc company shall not

fo, the purPose of anY enactments

uolntimo tn (lnn1r1 *tfu he deenle.d lo be." -,_.,.-r --_,.) - _ ..-

increased by the issue of shares in

pursuatxce of this subseclion-'

Provided that, u,here nett' shares are

isstred before the redentption of the old

shares, the new shares shall nol, so far

as relates to stalnp duty, be deented lo

have been issued in pursuance of this

The proposed new sub clause

is to reinstate what is currentlY

provided for under section

60(4) of the existing

Companies Act (CaP 486) on

exemption of comPanies to

pay stamp dutY on the

redemption of shares in

exchange for new shares.

The provision on exemPtion

from payment of stamP dutY

on the redernption of shares in

exchange for new shares is

intended to avoid double

taxation of comPanies.
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subsection utxless the old shares are

redeemed within one ntonth after the

issue ofthe new shares."

1010 THAT clause 1010 be amended in sub clause

(1) by deleting the words "otherwise than in

bound books"

This is in order to provide for

precaution to extend to all

companies since the words

"otherwise than in bound

books" may imply that

companies that keep their

records in bound books are not

obligated to take adequate

measures to prerrent the

falsification of their books.

133 TFIAT clause 133 of the Companies Bill, 2015

be deleted.

The independence of the

committee, already provided

for under the Capital Markets

Act, prompts the need to

realign this clause to the

Capital Markets Act.
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MINUTES oF THE sorH s OF THE DEP ENTAL COM EON
JUSTICE AND LEGAL ATTRTRS HELO ON TUTSOAY. 3OTH JUNr 2015, AT +I3O
P.M. IN COMMITTEE ROOM 9, MAIN PARLIAMENT BUILDING

PRESENT:.

1, Hon,
2, Hon,
3. Hon.
4. Hon.
5. Hon.
6. Hon.
7. Hon.
B. Hon.
9. Hon.
10. Hon.
11. Hon.
12. Hon.
13. Hon.
L4. Hon.
15. Hon.

APOLOGIES:-

16.
17.
18.
19.
20.
27.
22.
23.

25.
26.
27.
28,
29.

Samuel Chepkong'a, MP
Neto Agostinho, MP
Benson Mutura, MP
David Ouma Ochieng, MP
Fatuma Ibrahim Ali, MP

Florence Kajuju, MP
Johanna Ngeno, MP
Muriithi Waiganjo, MP
John Njoroge Chege, MP
Olago Aluoch, MP
William Mwamkale,M.P
Moses Cheboi, MP
Kaluma Peter, MP
Mutua Mutemi (Bishop), MP
Sammy Koech, MP

Chairperson

Vice ChairpersonHon. Priscilla Nyokabi, MP
Hon, Boniface Otsiula, MP
Hon. Charles Gimose, MP
Hon. James Bett, MP
Hon. Paul Bii, MP

Hon. Dr. Christine Ombaka, MP
Hon. Ben Momanyi Orori, MP

Hon. Mohamed Abdi Haji, MP
Hon, Kang'ata lrungu, MP
Hon. T.J. Kajwang', MP

Hon. Ndirangu Waihenya, MP
Hon. Munuve Mati John, MP
Hon. William Cheptumo, MP
Hon. Njoroge Baiya, MP

INA DANCE:.

24.

SECRETARIAT



1

2

3

4

Mr. George Gazemba

Ms. Mary L. Lemerelle

Mr. Ahmed Salim

Mr. Salem Lorot

Signed: ..

(Chairperson, DePa

Senior Clerk Assistant

Clerk Assistant III
Clerk Assistant III
Legal Counsel

MIN NO. JLA/195/2015:- PRELIMINARIES

The Chairperson called the meeting to order at 4:37 p.m. with a word of prayer from

Hon. (Bishop) Mutua Mutemi.

MIN NO. JLA/196/2015:- ADOPTION OF THE REPORT ON THE

COMPANIES BILL, 2015 AND THE

INSOLVENCY BILL, 2015

The Committee considered the draft report on proposed amendments to the Companies

Bill, 2015 and unanimously adopted it. The amendments had been agreed on during a

retreat held on 26th and 27th June, 2015 at Serena Hotel in Mombasa. The adoption of

the report was proposed by Hon. (Bishop) Mutemi and seconded by Hon. Sammy

Koech.

Consideration and adoption of the report on the Insolvency Bill, 2015 was deferred.

MIN NO. JLA/197l2015:. ADJOURNMENT

There being no other business, the Chairperson adjourned the meeting at seven

minutes past five

ental Com;il;; il;;;; i.gu, Arrairs
^^--:r^^\\,lJr r ll illLLEE/

t*\
Date: ..i...,U| t. .?E#

2



APPENDIX 2



r. [,] DfCo-,,-^++-<-.J 9-
b4s

c

Chief Executive,s Offlce

Embankment plaza 4th floor,
Longonot Road, Upper Hill
P.O. Box 74800 - 00200, Nairobi
Tel: +254 (20) ZZe/;}OO, 2221 s1 0,2221 869
Email: ceoffice@cma.or.keCAPITAL

I\,1ARKETS AUTHoRITY

We refer to your call fo
lnsolvency Bill, 2015.

ke

Our Ref: Cl\/tNO4l1 131 l1

June 15,2O1S

Mr. Justin N. Bundi, CBS
Clerk of the National Assembly
P.O. Box 41842-OO10O
Parliament Buildings
NAIROBI

Dear l\4r. Bundi

RE: IN THE MATTERS oF C
THE COMPANIES BIL

[r,-r T€:-t&Aff-:

:.V$;

J,'

'- -- 1_
t-- .-
Il,l

- --t --,-., Jt-;
$tt

ONSIDERATION BY TH E NATIONAL ASSEMBLYL, 2015 AND THE INSOLVE NCY BILL,2015

r comments and proposars on the companies Bir, 2015 and the

The capital Markets Authority is established under the capitar Markets Act, cap. 4B5Awith the twin mandate of o"veropment.and ogr,rtion of capitar ;;;k;a. in Kenya. Thecapital Markets Authoritv i" ul.-Jrundated tJroiri.ter ttre ce;;;i;"p"sitories Act,2000' The capitar 
,Mariets-n"t presumes the existence of a primary companies,legislative framework to govern'both playu* unJi.:uers of securities in the capitarmarkets' This principle 1". ittustiateo tniouJn-tie''rrighe, .trrjrrj. of comprianceprescribed for all listed companies 

_under tiu crpitrr rv"*uG n"i ,ro the centrarB:[t'jx::il" whereas ;'Ti;i;; companies are onry required to compry with the

we note that the two Bills are fundamentally criticar for the deveropment and gro*h ofKenva's capital markets' rn" crpiiat uarr<ets N/;i.; pu,n (2oiilzoiiilunderpins theneed for a sound financial ,"i["t t"t i= .riii"rii oupunoun, oi-Jounci corporaiegovernance and reriabre and transparent financiar reporting.

rT,:ffTljh::[:'o"naken a review of the two Birrs and wourd rike to make the

A. Companies Biil

Parl Xrx - pubric offers by private and pubric companies; the capitarMarkets Act designates the-tapitar tVrarkets nrino.itv as tnu 
,prori. 

entityresponsible for regulating offers of'securities to the public. Howeu"r,'*u note thatthis Part provides"fo' p'iti. ,. *"Lr private offersl in order to ensure that thereis no confusion as to which pruri..aylnoltv i, ,.".ponsibre for regurating pubricoffers of securities, we propose that this part ue-rlliafteo to prorrlde ciarity that

We promote and facrlitate the development of
AII con_espondence should be

orderly, farr

addressed
and efficient capital markets ln Kenva
to the Chief Executive



public offers of securities are regulated by the Capital Markets Authority under
the Capital Markets Act.

2. Part WIV - Company Takeovers; the Capital Markets Authority has been
designated as the responsible institution for administering the provisions of this
Part. This mandate is wider than the current responsibilities under the Capital
lMarkets Act which restricts the Authority's scope to listed companies.
Additionally, most of the provisions are very prescriptive and would significantly
constrain the Authority's rule making powers under this Part. We also note that
the role of the Competition Authority of Kenya in takeovers has not been

recognized under this Part.

3. Definitions,' several definitions require to be harmonized with those under the
Capital Markets Act including-

(i) "securities"; and
(ii) "traded company" and "quoted company" to read, "listed company"

Secfion 134 - Board Nomination Committee; the provision requires that two-
thirds of the members of the nomination's committee will be representatives of
the majority shareholders. This negates the principle of independence which is
crucial in the constitution of such a key committee of the Board. We also note
that there are also other key committees of the Board which have not been
specified under the Bill including audit committee. We propose that this section
be deleted since the provision specifies that this committee only applies to
quoted companies in which case this is specifically provided for under the
subsidiary legislation issued under the Capital Markets Act.

B. lnsolvency Bill
The Central Depositories Act requires all listed securities to be held by a central
depository for purposes of ensuring efficient execution of transactions at a

securities exchange. Therefore, these securities are held by the central
depository in trust for the beneficiaries who are the shareholders in the listed

companies. lt is therefore imporlant to create a "carve-out" or clear exemption
provision in this Bill in order to ensure that those securities cannot be available in
case such a central depository became insolvent.

The Central Depositories Act requires was amended in 2011 (vide The Central
Depositories Act No. 38 of 2011) to incorporate this key principle through
introduction of sections 43A as well as sections 58, 5C and 5D but we believe
that such key provisions would require to be stipulated in the primary lnsolvency
Law i.e. the lnsolvency Bill for purposes of clarity and comprehensiveness of this
law.

Additionally, a similar "carye-out" or exemption provision is necessary to cater for
instances where a trading pafticipant at a securities exchange, for instance a

stockbroker, becomes insolvent. lt is important that any securities and any other
assets held by such a stockbroker in trust for its clients and proprietary assets
held by the stockbroker for purposes of settlement of market transactions are

ring-fenced from application by the liquidator of the entity. Protection of clients'



assets in the contror of a stockbroker or any oth.er market participant isfundamentar in capitar marketr.'Frrtr-,"rroru, ul'J".urities and funds committedfor settlement of market tr"nsa.tions shourd 6.;rg-Lnced as we, so as to avoida series of defaurts 
Scross til;;;;i;r n.,ri*"in'or31ii". excruding avairabirity ofsuch assets to a liquidato*it[ut". riquioaiiln ,-irt< ano increases lnvestor

:,"*1?::" *I" 
Kenvan ttt,titi". markeis. rni, i" in rine with internationar bestrnternaton,,ildi{iB":[":'B','"d#L:^ii[U:**"9*:,f 

;H,il: j.""'J
:?L:,::il:[r:l[T?ilTl#il"ns wirr norn" .,]i"ct to craw back foi payment

simirarry, another "carye-out" or exemption shourd be-made to appry to a, assetsheld by entitie. 
_in ., nortir.v ?"pacity on o"nrrt^or beneficiiries. This isparticularly important witn lne' Jvent ."t-tr".ni'rr*"u 

-v;il;; 
(spvs)required to hold assets on behalf oi1"ny ueneRcLiies for instance in the case ofcollective lnvestrnent Scheme. i,s), hurr E=trt"-tnu"rtr;;GiJri= (REtrs)and Asset Backed Securities ata) provided ro,. ,nou, the capitar Maikets Act,!'"#tr#f:#,f J:i LTffiT:rri::, 

":xi:l"";, 
case or insorvency or the

we believe that these proposals will further strengthen and streamrine the two Birs as
well as ensure that the t*" gir[ ,r"'in hrr.nony *iil-iie capitar Markets Act.

y;:1?i?5:5,lT"l:l?::::H:ffi:iJ and crarifications on rhe proposars and other

Yours sincerely

Paul M. Muthaura
Ag. CHIEF EXECUTTVE

CC: Dr.KamauThugge,EBS
Principal Secretary
The National Trealury
frgasury Buitding
NAIROBI



Ir4r.lustin Bundi, CBS
Ttie Clerk, National Assembly
Main Parliament buildings
P.O Box 47842-00100
Nairobi" Kenya.

,#s
June 15,2015

Dear Mr. Br:adi,

maldate-to promote
development of the

The lnsfitufe of

Certified public Secrelories
of Kenvo

{,

CPS Governonce Cenlre, Upper Hill, Kilimonjoro Rood
P.O. Box 46?35-00.1 OO. Noirobi, Kenyo
lel:. 254 20 359784O/2;Mobite: Ot 34603173,0720.tS963i
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We refer to your advertisement on page 44 of the Daily Nation News
public to submit their

Paper of Tuesday Jr:ne 9, 2015 and
other loca-I dailigg mviting members of theand the Companies Bills, 2015. representations on the Insolvency BiII,2015We note that the Companies BilI, 2015 was published under Kenya Gazette
Supplement No.54 (Nationai Assembly Bilts No. 22) in readiness for enacbrrent into Iau, by ParJiament.
The institute of Certified pubtic Secretaries of Kenya (rcPsK) was incorporated in 1988 by an Act of
ParliamenU The Certified Public Secretar.ies of Kenya Act, Cap. 534 of the Laws of Kenya. In 1ine rr.ith its

+
b1.(

good governance_the Institute has been involved in various initiativesCode of Govemance for Govemment Owned Entities, Mwongozo and other
Specific Codes of Governance kr addition, the krstitute has consistently made proposals in the review of the
Companies Acf Chapter 486 of the Laws of Kenya.

?i
r,,.\

inciuding
Industry

The Irutitute appreciates that some of its proposals have been incorporated into the Companies Br,, zors.ffnJ'"}.::,:fi:Tj::*i'J""Jiof the t"v p,opo,ui, *Ir. ha'e an impact on the sovernancepriaate compani)s are not required r, r:::':xil"*Y,l #::rrff;;"t:;::;*ii;;j:ik,:shillings ormore.

Noting that the Cor
ex emp tin g, "*" .";;il: n':f ffi;'J;l]:,#} :ffi il: 

comprianc e wi th governanc e requtu ements,

ffi rrT;H',#il-",.ff ""*:;$T[H["]$,i::T1#]Jj"l]i:i:::ilffif fthere was a proposa_l that rhe poriioiof CoJpu.y S;";, should not be obl. o -.1companies' The Reviertr Group, ior"u,ru., noted thar issues of :"::1i: ::^:: "ougar3rv for alr p"ri'utu

:;ilffi #ffi;iffi ffi 
""f,:X*T'*.i,rnerightorili-l-i;ffi"il::J:1,;TJf 

**;
backrtard to r"*o,,u the orrlcer *0".,J"rf":L#Trf::, rl:rTT" ._r"t* 

,;;;1;:;*
obligations' The Revierv Group tL"'ufo" iecomme.d.ed that the office of Companysecretary be retained.
Our recommendation that aII companies in Kenya shou_ld havetire basis of good cor?orate govemance and in line rvith current o1 

to*o,,u secretary is therefore mad.e onrtemationa_l best practice.

P ol eo\,e,nonce
A member of Corporole Secretories Internotionol Associolion Pagel ofT



PROVISION IN THE
COMPANIES BILL

PROPOSED AMENDMENT JUSTIFICATION

1 s.2M
Companies
required to
Secretary

Private
not

have a

Propose that the section be worded as

' R.eq ui1et4 elnt f o r a s ea' et any "

Section 2M (1) - "Eaery Contpany shall
haoe a secretany."

Section 2A(2)(a)(i), (ii) and (b)(i) and
(ii) be deleted.

Data available from the Company's
regrstry shoq,s that very few companies
other than those required by Regulators
are registered u,ith an authorized share
capital above 100,000. The Company
Secretary helps the Board monitor the
effectivmess of the Company's
governumce practice, compliance urith
the law and the articles and
Memorandr:-rr

2 5.245 - Public
Company requires to
have a seoetary

Propose that the section is worded
"Qualifications of a secretary"

No person shall qualifu fo,
appoinbnant as Secretary unless he is
regista'ed as such under the Ceftified
Public Secretaies ,f Kenya Act,
Chapter 534 of the Laws of Kentla.

It is important that a person appointed
as secretary is a bained person and a

member of a professional body which
reguJates his professional conduct as

prescribed by Law.

J S. 7O5 - Duty of
company to lodge
annual returns with
Registrar.

s.705
Iruert (3) (c) "Is signed by a director
and the company secretary"

4 Any reference to "Public" r.t ith regard to the company secretary be deleted throughout part XII of the Biil.

We therefore kindly request to meet you and the Departmental Cornmittee on Justice and Legal Affairs at

your earJiest convenience to discuss this matter. \Arhereas the Institute proposes a number of ammd-srents in
this regard we wish to however highlight four (4) most critical items that which we request consideration for
further amendment prior to enacbnent of the BiIl into law:

We shall be most grateful if you would kindly consider the above proposals for amendment to the Bill before
it is enacted into law.

P1ease accept our gratitude for the continued support from your office as n e look fonvard to meeting you
and the Depaltmenta-l Committee on Justice and Legal Alfairs at their earliest convenience.

Yours

CS. DR. NICHOLAS K. LETTING'
CHAIRMAN
CC: The Cabinet Secretary, Treasury

The Principal Secretary, Treasury
The Director General- Accounting Sen,ices
The Attorney General

CSIA

o.4\

n-{ .

The lronlllne ol goverhonce
A member oI Corporole Sectetorles Inlernotlonol Assoclolion Page 2 of 2
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CAPTTAT Chief Executive,s Offi ce
I\,1ARKETS AUTHORITY

Our Ref: Ct\ANO4l1l31t1

June 1 5,2015

l/r. Justin N. Bundi, CBS
Clerk of the National Assembly
P.O. Box 41842-OO1OO
Parliament Buildings
NAIROBI

Dear lVr. Bundi

RE: IN THE MATTERS oF CONSIDERATION BY THETHE COMPANIES BILL,

b+?
Embankment plaza 4th floor,
Longonot Road, Uppei Hill
P.O. Box 74800 _ 00200, Nairobi
Tel: +2s4 (20) 2264900, 2221 s 1 O,Z2Z.t 869
Email: ceoffi ce@cma.or.ke
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We refer to your call fo
lnsolvency Bill, 2015.

2015 AND THE INSOLVEN CY BILL, 2015

r comments and proposars on the companies Bir,20.15 and the

We promote and facilitate the developmeni of ordedy, iair and e;rlclent capital markets in

The capital l\larkets Authority is established under the capitai lVarkets Act, cap. 4B5Awith the twin mandate of ouutroprunt and reguration of capitar ;;;[;t. in Kenya. Thecapital lt4arkets Authority is atsJmandated tJuon inirter the c"niiui o"positories Act,2000' The capitar 
.rvar-kets n"t prurrmes the existence of a primary companies,Iegislative framework to govern'uitn ptayur. ,nJ'irruers of securities in the capitarmarkets' This principle t illustraled 

'thiough 
the'"highe, ,tunJrrJs- ot comprianceprescribed for all listed companies under ti. crpiiri Hrtu*.t, n.t uno the centrar

3:[rtj*::il" whereas 
"iiti"o'companies are onry required to compry with the

we note that the two Bills are fundamentally criticar for the deveropment and groMh ofKenya's capital markets. lre c;piLl lr4arkets Nt;;i"; ptan (201 4-2023)underpins theneed for a sound financial rnurlut tf^,at is criticui,r] o"puncienr on ,orno corporategovernance and reriabre and transparent financiar reporting.

#,:#, ;#"::[ 
undertaken a review of the two Birs and wourd rike to make the

A. Companies Bill

l part XrX * pubtic affers by private and pu^btic companies, the capitarI\4arkets Act designates the capitat rr,iurk"t. Authority ;;- i;; pubtic entityresponsible for regulating oflers of securlties iolrre public. How"uur, we note thatthis Part provides for puElic as well as privaie'o#"r.. rn order to ensure that thereis no confusion as to which pubric rrth;;; il"respon.ibre for regurating pubricoffers of securities, we propose that this p"rt L" ,Liirit"Jt" or""\0" clarity that

AII conespondence shoulo be addressed to the Chiei Executive
Kenya



public offers of securities are regulated by the Capital lt/arkets Authority under
the Capital Markets Act.

2, Part WIV - Company Takeovers,' the Capital lVarkets Authority has been
designated as the responsible institution for administering the provisions of this
Part. This mandate is wider than the current responsibilities under the Capital
IMarkets Act which restricts the Authority's scope to listed companies.
Additionally, most of the provisions are very prescriptive and would significantly
constrain the Authority's rule making powers under this Part, We also note that
the role of the Competition Authority of Kenya in takeovers has not been
recognized under this Part.

3. Definitions; several definitions require to be harmonized with those under the
Capital [t/arkets Act including-

(i) "securities"; and
(ii) "traded company" and "quoted company" to read, "listed company"

Section 134 - Board Nomination Committee; the provision requires that two-
thirds of the members of the nomination's committee wiil be representatives of
the majority shareholders. This negates the principle of independence which is
crucial in the constitution of such a key committee of the Board. We also note
that there are also other key committees of the Board which have not been
specified under the Bill including audit committee. We propose that this section
be deleted since the provision specifies that this committee only applies to
quoted companies in which case this is specifically provided for under the
subsidiary legislation issued under the Capital Markets Act.

B. lnsolvency Bill
The Central Depositories Act requires all listed securities to be held by a central
depository for purposes of ensuring efficient execution of transactions at a
securities exchange. Therefore, these securities are held by the central
depository in trust for the beneficiaries who are the shareholders in the listed
cornpanies. lt is therefore important to create a "carve-out" or clear exemption
provision in this Bill in order to ensure that those securities cannot be avallable in
case such a central Cepository became insolvent.

The Central Depositories Act requires was amended in 2011 (vide The Central
Depositories Act No.38 of 2011) lo incorporate this key principle through
introduction of sections 43A as well as sections 58, 5C and 5D but we believe
that such key provisions would require to be stipulated in the primary Insolvency
Law i.e. the lnsolvency Bill for purposes of clarity and compi-ehensiveness of this
law.

Additionaily, a similar "carye-out" or exemption provision is necessary to cater for
instances where a trading participant at a securities exchange, for instance a
stockbroker, becomes insolvent. lt is imporlant that any securities and any other
assets held by such a stockbroker in trust for its clients and proprietary assets
held by the stockbroker for purposes of settlement of market transactions are
ring-fenced from application by the liquidator of the entity. Protection of clients'



assets in the control of a stockbroker or any other market participant isfundamentar in capitat mart<ets.-rutt.,"rror", ,il Jecurities and funds committedfor settlement of market transa"tiois,shou.ld;"-;*;nced 
as well so as to avoida series of defaurts across tne capitat m1*"i A ffi;rn excruding avairabirity ofsuch assets to a liquidato*iiiqrt". liquidatiLn rrsk and increases investorconfidence in the Kenyan t""rtitL"r markeis. This is in rine with intemational beststandards and en?u.re- progress towards trr,e 

- 
esiaulishment of the Nairobilnternational Financiaf Centie]. Sr.f., ,,carve_outr;, 

fr"rrrntees that funds allocated
:?L:*:#:[r:l[*?l,X?i$il-ns witt not oe sJniect to craw u",r, io], p,yment

similarly, another "carve-out,, or exemption shourd be made to apply to a, assetsheld by entities 
,in .a fidu.i"w-'.lpucity on uenatr_of beneficiaries. This isparticutartv imporrant with tne aovent of Speciai purpos" t;il;;; (spVs)required to hold assets on behalf oilrny beneficiaries for instance in the case ofcollective rnvestme-nt Scheme. icisl, h*rr r.tJ"-inr".trent rrusis (RErrs)and Asset Backed Securities rnes) provided for under the capital Markets Act,

S'"',: trJ:n"iiX;i J:i ["ff m :m:i,t +*iH 
$ ca s e or i n s o r ve n cy or th e

we believe that these proposals will further strengthen and streamrine the two Birs aswell as ensure that the two Biils ar.'in nrrmonv *it"n irru capitar rvarkets Act.

y;:1Xi?5:5,lLI:[T:::H:m:iJ and crarifications on the proposars and other

Yours sincerely

Paul I\1. I\4uthaura
As. CHIEF EXECUTTVE

CC: Dr.KamauThugge,EBS
Principal Secretary
The National Treasury
Treasury Building
NAIROBI
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The lnstitute of
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CPS Governonce Centre, Upper Hilt, Kilimonjoro Rood
P.O. Box 46935-00i 00, Noirobi, Kenyo
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Jr:le 15,2015

It4r. Justin Bundi CnS
The Clerk, Nationa_i Assembly
Main Parliament buildings 

J

P.O Box 47842-OO10O
Nairobl Kenya.

Dear Ir&. B.rldl
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We refer to your adveftisement on page 44 of the

publ_ic to submit their
Daily Nation Nervs Paper of Tuesday irrne l, 2015 and

other loca1 dailisg rnviting members of theand the Companies BilJs, 2015. We note that the Com
representatiors on the Insolvenry Bi& 2015Supplement No.54 QVationa-i Assembly Bills No.22)in readiness for enactment into law by Parliament.

panies BiII, 2015 was published under Kenya Gazelte

The Institute of Certified Pub1ic Secretaries of Kenya (rcPsK) was iacorporated in 1 by ,rr Act of
Parliamenf The Certified Public Secretaries of Kenya Act, Cap. 534 of the Lar,r,s of

98B
mandate-to promote
development of the

good governalce_ilre I:rstitute has been
Kenya. In line n.ith its

Code of Go
involved in varl0us initiatives includingvemance for Govemment Owned Entities, Mwongozo and other Indush.y

Specific Codes of Govemance. Irr addjtioru the institute has consistenfly made proposals in the reviert, of the
Companies Acf Chapter 486 of the Laws of Kenya.

?,7
r..:\

The Iratitute appreciates that some of its proposa_ls have been .

ffil"J'"1::rff,1",:: *?'r'""tr-"r 
the kev o'.0;;;;:lT::"i;',#:,.?:yilj"-"1,1#.';

p:,late conryani)s ar.e not required. r" ,::::i;:"ff; #::rrfrT,I,t:;:Tf*l;:i ;i::ih,r,shillings or ftiore.

Noting that the Con

ffi r#*r*]tr#'":T:f 
"*ff :Tl',l,*l:ffi il;compliancewithgo,ernancerequirements,

^*-v*t*F['u,*Ti*ii]:ffi[+*ifl#nd* :#-x
companies. rhe Revie'i,Group, howe'er, notea u_,at rr-;:":#.:r: ::i^:: ::rgatory 

for alr pii'ate

.T:;Xru:,ilTi,r1,il: *i;,*, r, tir e ii gh t or {l.ffi ;il;f il:l,T: ;TJf *;;backr+,arci,o,"*o.* rhe off]cer 
".;r"-o" r:1".:J ;rf:, 

",};i:J" 
;:X l:X#i#obiigatiorrs' The Re'iert' Gioup the'efore iecomme.ded ihat rJre office of Compa,yrsecretaq; be retarned.

our recom:r:Lendation that a-11 companies i' Kenya sirou-Id have a Cor.parry secretar-1, is ..herefore 
rnade or_r

the basis of good corporate goven'lance;nd in Line r'ith cuirent intemationar best practice.

4+
b1r

:, cl ec\,ernonce
A member of Corporole Secreiories lnternolionol Associotion Page 1 of2



PROViSION IN THE
COMPANIES BILL

PROPOSED AMENDMENT JUSTIFICATION

1 S-zM - Private
Companies not
reqrrired to have a

Secretary

Propose that the section be rvorded as

'R.equiranent for a sea'etany"

Section 244 (1) - "Eoery Contpany shall
haae a seoetaty."

Section zaaQ)@)(i), (ii) and (b)(i) and
(ii) be deleted.

Data available from the Company's
regrsEy* sho',a,s that \rery few companies
other than those reqrrired by Regulators
are registered urith an authorized share
capital above 100,000. The Company
Secretary heips the Board monitor the
effectiveness of the Company's
governance practice, compiiance with
the law and the artides and
Mernorandr:rrL

2 5.245 - Public
Company requires to
have a secretary

Propose that the section is rvorded
"Qualificatiorrc of a secretary"

No person shall qualify fo,
appoinhnent as Secretaty unless he is
registered as such unda' the Certified
Public Secretaies ,f Kenya Act,
Chaltter 534 of tlte Laws of Ka u1a.

It is important that a person
as secretary is a h'ained person and a
member of a professional body which
reguJates his professional conduct as
prescribed by Lar,r,.

J S. 705 - DrV of
company to lodge
alnual returrrs with
Regish'ar.

s.70s
Insert (3) (c) "Is signed by a director
and the company secretary"

4 Any rejer to 14rl regardence Public" tlr to comparl secretarythe be deleted tfuoughou part)r t XII of the Bill

We therefore kindly request to meet you and the Deparberental Corn-rrLittee on Justice arLd Legal A-ffairs at
your earliest convenience to discuss this matter. Whereas the instifute proposes a nr:stber of amendments in
this regaid, we wish to however highlight four (4) most critical items that which we request consid.eration for
further amendment prior to enactrrent of the Bill into law:

\4ie shall be most gratefuJ if you rt ou-ld kiodly consider the above proposaJs for arnendment to the BilI before
it is enacted into larg

Please accept our gratitude for the continued support from your office as rve look fonvard to meeting you
and flre Depa:'tmental Corrn'Littee on Justice and Legal AJfails at their earliest convenience.

Yours

CS. DR. NICHOLAS K. LETTING'
CHAIRMANI
CC: The Cabinet Secretary, TreasurJ,

The PrincipaJ Secretary, Treasu5,
The Director General- Accounting Sen,ices
The Attorney General

nLA
CSIA

r--\
/4.\

The konlllhe o, oovernonce
A member ol Corporole Secretories lniernotionol Assoclotion Page 2 of 2



of Certified Public Accountants of Kenya
A Centre, Ruaraka, Thika Road

Box'59963 - 00200 Nairobi , Kenya
(020) 2304226/7 ; 806857 o I 1

le: (+254) 727531006/ 793 856262 1721469796
(020) 8562206

in box no. 164 Revlon professional plaza

Our Ref: ICPAVCE O /01 /36/201 5

day, 15 June 2015

Mr. Justin Bundi, CBS
The Clerk, National Assembiv
Main Parij ament buildings
P. O Box 41842-00100
Nairobi.
KENYA
Email : cl erk @parliament. eo. ke

Deal

Yours

CPA Dr. Ngumi,
CHIEF EXECUTI\/E

u

abinet Secretar.T, the Nafjor.;i l.j:cas

(" * 7-e"4 iLil

I c)(j

T

Y\,\A
&E-- [ e r 4L( iLEMiE SraNg,!:u E o a arr c o r q r a rv r rc]Ar,UENa]4ENIJ 

E i L L : ,iE
The institute of certit'ie'l Pubiic Acc.ountants of Kenya (IClpAK) is the starLrtory [rod}, sr.accountants estal;lished undei by the Accountants' Act 

'of 
i97g and manciatecr to develop arr-iregulate the Accountancy prcfession in Kenva.

we refer to the adveflisement appearing in the Daily Nation or Tuesclay June g, 2015 in-r,iringmeinbers of the public to submit written representatlons on the Insoi,ency Bill, 20i5 and the(lo'rnpanies Bills,201-5. we have reviewed the cornpanies'Bili 2015 and attached,eiei, are orrrsubtnissicns lb' the consicleration of the Justice una L"gut Affairs comrnittee of the NationalAssenrbh,.

we will b; glad to be accorded an opportunity to discuss these submissions at the coni,eiiir.;nce of.tlre Clomrrirtee.

@,

Pb
42\

cc: fh
irobi

For 5,our inf orrrration
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The Clerk of the National Assembly,
P.O. Box 41842-00100
Nairobi,
Kenya

€A,
a+\,6

Attn: Justin Bundi, CBS

Dear Sir,

The Companies Bill, 2015

we refer to the above matter and your advertisement on the Daily Nation News paper of TuesdayJune 9' 2015 and other local dailies inviting members of the pubric to submit their representations
on the tnsolvency ,iil,2015 and the companies Biils,2015 (the 201s Biil).

we are grateful for the extension accorded to us to submit our comments by 19 June 2015. wehad previously submitted our comments on the Companies Bill 2014 (the 2014 Bill) via a letterdated 3L october 2014 (which we enclose for your ease of reference). we note that some of ourrecommendations have been incorporated into the 2015 Bill.

rhe 2015 Bill proposes to repealand replace the current companies Act (cap 4g6) (the CompaniesAct)' we laud the 2015 Bill's intention to change the company law regime in line with internationaldevelopments and move away from the current system of company law which is based on the UKCompanies Act of j.949.

we note that most of the provisions in the 2015 Bill are principally based on the UK companies Actof 2006 (the UK Companies Act). we have reviewed the 201s Biil and case raw emanating fromthe provisions and interpretation of the UK companies Act and our comments are based on theinterpretation of the various cases.

we note that while the 2015 Bill i-s substantially similar to the UK Companies Act, some provisionsand/or sub-sections cf the UK Companies Act have been reft out of the 2015 Biil. These omissionsmay lead to misinterpretation, and possibly the ineffectiveness of certain provisions of the 2015qiil.

' 2015 Btll refers to the provisions of the lnsolvency Act, 2015 which statute has not beened into law as yet' we would recommend that the companies Bill and the lnsolvency Bill

larwalla, Karim AnJa Malla, hrona Doshi, Akash Devani, Amyn Mussa, Anne Krunuhe, Rosa N duati-Mutero. DCdnii6uut8;NOi A.oBarr
ro P000521390p No:00104934 I Member; 128 Avration, Employment Law Alliance. Eart Afilca Vcnture Capital A5sociatron

ah,



2015 be enacted at the same time' Further, we recommend that references to the rnsorvency Act2015 should instead be to the insolvency laws in force in Kenya from time to time, as thelnsolvency Act, 2015 is likely to be amended from time to time.
we set out below a summary of some of the issues that have arisen out of our review berow1 PART III - COMPANY,S CONSTITUTION

H,t#" 
noted an error in cross-referencing in section 26 of the 2015 Biil. section 26 reads as

""'but are not provisions of the kind referred to in section 7 become provisions of thecomponies orticles on that commencement...,,
This section shourd cross- refer to section 12 instead of section 7 0f the 2015 Bir.

2 NAME OF THE COMPANY

2.1

2.2

2.3

2.4

3

1.1

we note that the 2015 Bill does not make it an offence and does not prescribe for a penalty ifa company does not comply with the registrar's direction when directed to change the nameof a company due to similarity with another company. we note that there is a similar
r:::,|ft:l 

the UK companies Act and recommend that the forowing section 58 (5) shourd

'Jt'/r{,:;'::';',J:!;;lcomptv with the direction issued under sub-section (3), an

(a) the company, ond

(b) every officer of the compony who is in defourt.
(6) A person 

.guilty of on offence under this section is tiobre on conviction to o fine not
ilf",,"o'', 

[*] and, for continued contravention, a- dtoiry defoutt yin" not 
"rceeding

section 50 relates to a situation where the registrar may direct a company to change its nameif he/she if of the opinion that false information was given for purposes of registration or anundertaking or assurance to that effect has not been fulfilred or where the company name ismisleading as to the nature of activities or is rikely to cause ha2014 Birr required that the registrar,s directive be in writing il:;rT",ilff:::ll:::: Ii:requirement' we recommend that the requirement be retaiied in the 2015 Bill.

[;::r'::l;[Xrr]r,, 
we recommend the inserrion of sub_section .,61(1),, 

for the sub_section

"Sub-section (4) does not hove effect if the outcome of on oppricotion mode to theCourt under sub_section 67 (1) is pending.,,

::lJ.T:'"" 
62 (e) is a repetition of sub-section (d). we suggesr that crause (e) shourd be

PART IX - COMPANY DIRECTORS

There is a cross referencing error in sub-section 173 (3)of the Companies Bill, which states:
"An opproval is not required under section L50 for o compony to enter into o credity:::::i;:,or_,,to sive o suarantee or provide security in connection with o credit

The section should refer to section 16g instead of section 150

2

3.1



4

4.1.

PART XI- DERIVATIVE ACTIONS

There is a cross referencing error in sub-section 242 (3)(b), which states;

"(3) ln considering whether to give permission, the Court shall take into occount the
fol I owi n g consi d e roti o n s:

(b) the importonce thot o person octing in occordance with section j.4s
would ottoch to continuing it;,,

The section shourd refer to section r.44 instead of section 145.

PART XII -COMPANY SECRETARIES

Sub-section 244 (t) provides:

"A private compony is required to have o secretary only if it has o poid up copital offive million shiilings or more.,,

5

5.1

5.2

5.3

5.4

5

6.1

This implies that a private company with a paid up share capital of less than KES5'000,000/= is not (necessarily) required to have, r..rui.'r,7. lf it is the intention that aprivate company with a paid up share capital of KES S,OOO,OOOI= and below should nothave a secretary, we propose that it be crearry set out to'avoiJ ambiguity.
section 248 appears to apply only to public companies. we propose an amendment to sub-section 248(1) so that private companies with the said paid up share capital observe therequirement of appointing a secretary. section 24g (1,)currentry reads.

"lf satisfied that o public compony is foiling to...,,.

We propose that it is amended to read:

"if sotisfied thot o pubtic compony or o privote compony with o paid up shorecapital of KES 5,000,000 and obove is foilintg to....,,
Generally' company secretaries are the primary source of advice on the conduct of business.we would recommend that a secretary be required for all companies to promote compliancewith company record keeping, administrative and governance matters.

ln light of the above, any reference to ,,pubric,,with 
regard to the company secretary bedeleted throughout part Xlt of the BIll.

PART XIV-SHARE CAPITAL OF COMPANY

section 330 (1) of the Companies Biil is incomprete. The section states:

"330(1) Except os permitted by section 331, o company shoil not oppry ony of itsshares or copitol money, either directty or indirectly, in poyment of ony commission,discount or o'owonce io ony person in considerotion of the person-,,
This provision appears to be incompiete. we suggestthat the sub-section should be amendedto correspond with sub-sectron 552 (1) of the UK Companies Act 2015 which states:

"(1) Except os permitted by section 553 (permitted commission), o compony must notopply ony of tts shares or copital money, either directly or indirectly, in poyment ofony commission, discount or ailowonce to dny person in considerotion of his_.
(o) subscribing or ogreeing to subscribe (v,thether obsolutety or conditionoily)
for shores in the compony, or

3



(b) procuring or ogreeing to procure subscriptions (whether obsolute orconditional) for shares in the company.,,
6.2

6.3

eous, there is a repetition of the numbering (a) and (b).erroneously arranged. We recommend that correct

ji::H: cross-referencing error in sub-section 349 (s). tt shoutd referto sedion 348 instead

we note that the 2015 Bili omits the equivalent section 572 ofthe UK Companies Act. werecornmend that this section be inserted into the 2015 Biil as sub_section 352:
"Section 352 Liabirity for fatse statement in directors, statement

(1) This section applies in relotion to a director's stotement under section350 (specior resorution dlsopptying- [r:r-r*ption rights) that is sent,submitted or circuroted under'sub-sJctizr- ii of thot section.
(2) A person who knowingly or reckressly outhorises or permits theincrusion of ony motter thol i, *irt"riirq,'it* or deceptive in o moteriarporticular in such o stotement commits oi. iy"nr".
(3) A person guilty of an offence under this section is riabte on conviction toimprisonment for a term not exceeding two yeors or o fine (or both).,,section 591 of the UK Companies Act provides that a company is not prevented fromenforcing an undertakingto do work in payrnent for the shares in a Company. This provision

li; 
o""t omitted in the 2015 Bill and we wouto recommend that it is retained in the 2015

PART XV - REORGANISATION OF COMPANY'S SHARE CAPITAL
The definition of "oppropriote notional newspaper,, under sub-section 477(3) shourd beamended to refer lo "a doily newspdper which hos nationwide circulation in Kenyo,,. Thisttrould be consistent with other Kenyan statutes such as the Capitar Markets Act (cap 4g5A)(the capital Markets Act) and the Transfer of Business nct (cap 500). The current definitionof "a newspaper circulating throughout the part of Kenya in which the company is registered,,is more akin to the definition of alocal or county newspaper. As companies are not restricted
lil H[:i;:';:t' 

anvwhere in Kenva, our vierv is that a nationwide newspaper would be

There is a cross-referencing error at section a78(2)(a)(i-ii), which refers to sections a65(1) and465(2) instead of sections 471 (t) and 471(2) respectively.

PART XVIII - CERTIFICATION AND TRANSFER OF SECURITIES

Section 722 of the UK Companies Act d
damages as is the case in section 4ee or,r$;r1; ;'l:: :":.rJ:H;:,1;: :5"::r,J;J;;,i
::::ffn;.'i 

,ort Bill is. Hor,vever, if the provision is to be retained, we woutd

8.1.1 the definition of damages should be elaborated;
812 

::H:::T;il;:::i,ibe given to whether to specirv a rimit or the amount or

8'1'3 a requirement that damages must be awarded by the Court.

The numbering in section 331 is erron
Further, the sub-sections have been
drafting of the section.

6.4

6.5

7

7.1

8

8.1

4
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9

9.1

9.2

9.3

9.4

L0

10.1

L0.2

10.3

PART XIX - PUBLIC OFFERS OF SECURITIES BY PRIVATE AND PUBLIC COMPANIES

section 518 which relates to share capitalfor a public company, provides that for purposes ofsections 516 and 517 the "authorised minimum" is Kenya shillings six million seven hundredand fiftythousand (KES 6,750,000/=).lt is not clearwhether "authorized minimum,,refers toshare capital which is simply authorised or requires this amount to be paid up. we wouldrecommend that this is clarified.

we would propose that in section 518, the words "in relation to the nominol volue of o publiccompany's ollotted share copitol" are added immediatery ,rt", trr" * 
"rJr-,,Jrrrorisedminimum" to crarify this issue so that the amended section wourd read:

"For the purposes of sections 515 ond 5L7, the outhorised minimum in relotion to thenominal volue of o public compony's allotted share copitol is six million sevenhundred ond fifty thousond,,

Further, we note that the amount of KES 6,7SO,OOOf= is based on the amount set out insection 763 of the UK Companies Act off50,0o0 converted at the exchange rate of KES 147=f1' We would propose that a lower amount is considered in view of the economic disparitybetween Kenya and the United Kingdom.

Undersection5lsofthe2015Bill,thereisnoprovisionforalteration 
of the,,minimumshorecopitol requirement" by the relevant authority as in the section 764 ofthe UK Companies Act.we are of the view that this would be helpful to include in the 2015 Bill because anyamendment to the prescribed amount under the 2015 Bill would require parliamentaryaction to amend the legislation which would take significant time and is administratively

cha llenging.

PART XX - REDEEMABLE SHARES

sub-section 520(4) appears to be erroneous as it suggests that a company can issueredeemable shares only if the already issued shares rr. rrilo."mable. The section should bereworded as follows:

"No redeemable shares moy be issued ot o time when there ore no issued shores ofthe company thot ore not redeemoble.,,

There is a typographical error in sub-section 520(1) in word,'share,,which should be,,shares,,The sub-section should read:

"A limited compdny having a shore copital moy issue redeemoble shores thot are tobe redeemed, or ore riobre to be redeemed, ot the option of the compony or theshoreholder',

ln order to avoid the company having to pay stamp duty on the redemption of its shares inexchange for new shares, a new sub-section 523(2) should be added to section 523. Thisprovision exists under section 6o(a) of the current Kenyan Companies Act (Cap 4g6). The newsub-section 523(2) should read:

"523(2) "where in pursuance of this section a compony has redeemed or is obout toredeem ony preference shares, it shatt have power to issue shores up to the nominolomount of the shares redeemed or to be redeemed os if those shores hod never beenissued' and accordingly the shore copitot of the compo-ny shoil not ior the purpose ofany enoctments relating to stomp duty be deemed to be increoied by t'he issue ofshores in pursuance of this subsection:

5
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L1.1

Provided thot, where new shares ore issued before the redemption of the otd shores,the new shares sholl not, so far as relotes to stomp duty, be deemed to hove beenissued in pursuance of this subsection unless the otd shares ore redeemed within onemonth ofter the issue of the new shares.,,

PART XXII - INFORMATION ABOUT INTERESTS IN COMPANY'S SHARES

There is an error in sub-section 536(5)(b)(i) which refers to section 56g instead of section566. This sub-section should be amended to read:

"dn ogreement to which section 566 (certoin shore ocquisition ogreements); or,,
There is an error in sub-section 547(1) which cross-refers to section 7g0 instead of section536. Sub- section 547(1,) should be amended to read:

"A company that is required under section 546 to exercise its powers under section536 (notice requiring informotion obout interest in company's shores) sholl exercisethose powers in the minner specified in the requests.,,

sub-section 549(2) creates an offence for noncompliance with sub-sections 5ag(7) and548(8)' Sub-section 548(8) does not exist and sub-section s4B(7) does not include anyobligations which a company needs to comply with. Therefore, we recommend that sub-section 549(2) is deleted and sub-section 549(3) is renumbered to become the new sub-section 549(2).

we note that the numbering of the sub-sections in section 550 is incorrect as sub-section550(8) is missing' sub-section 550(9)should be renumbered assub-section 550(g), while sub-section 550(10) be renumbered as sub-section 550(9) and sub-section 550(11) berenumbered as sub-section 550(10).

PART XXIV-COM PANY TAKEOVERS

The provisions of Part XXVlll of the 2015 Billgave force of raw to the takeover panel and theruies that the City of London had been following and therefore several of these provision arenot applicable in the Kenyan context. The provisions of part XVlll should therefore becarefully considered as some of the provisions in part XVIII contradict rhe TakeoversRegulations and will be likely to cause a lot of confusion and inconsistency in the law. Forexample, the definition of a "takeover", an ,,associate,, and an ,,offeror,,in the 2015 Bi1 arequite differed to the corresponding definitions under the Takeover Regulations and thecapital Markets Act' ln addition, several sections overlap with the Capital Markets Act, suchas the power of the Authority to make regulations which is similar to section 12 of the CapitalMarkets Act which gives the Minister power to make regulations pursuant to the CapitalMarkets Act.

The 2015 Bill does not provide for the definition of the term "takeover', or term ,,merger.,,
The Competition Act (No' 12 of 2010) uses the terms interchangeably. The Capital Markets(Takeover and Merger) Regulations 2002 defines a merger as meons on orrongementwhereby the ossets of two or more companies become vestid in or under the control of onecompony' Consequently, reference to other legislation or guidelines specifically touching onmergers will be necessary if the 2015 Bill is not amended. We propose that the 2015 Billdefines both these terms in a manner consistent with existing regisration.

ln section 598, there is a wrong short title. The correct short title should be:

"offence to discrose iniormotion in controvention of section 597,,

L1.2

11.3

11.4

12

12.1

12.2

6

17.3



There is a cross reference error in sub-section 607 (4). There should be a reference to section
606 rather than 61 8.

Section 618(3) erroneousry cross-references to 611(6) rather than 613(6).

There are no provisions on the application of The Capital Markets (Take-overs and Mergers)Regulations, 2002 (the Takeovers Regulations) that are currently in use. Further, it isimportant to note that the capital Markets Authority has arso proposed to introduce theSecurities Industry (Takeovers) Regulations 2011 (Draft) which shall apply to the conduct ofall takeover offers, whether voluntary or mandatory, made in respect of listed companies. Inaddition, the provision for the "Takeover Rules" under the 2015 Bill will cause confusion
because Kenya already has the Takeovers Regulations, which have statutory force of law,unlike the position in the UK before the provlsions of part 2g of the UK Companies Actbecame law.

12.7 ln section 599, there is no definition of the term ,,sanctions,,

definition is included in the 2015 Bill.
We recommend that this

L2.8

1.2.4

12.5

12.6

L3.2

13.3

13

13.1

1,3.4 There is a cross-referencing error in section 67g
sectlon 686.

13.5

1.4

1.4.1

1.4.2

14.3 There is a cross referencing error in Section 715
551.

we note that the 2015 Bill does not make any transitional provrsions in respect of takeoversmade pursuant to the Takeovers Regulations. we recommend that some transitionalprovisions are included as the changes are fairly significant and companies will need enoughtime to comply once the 2015 Bill is enacted.

PART XXV- COMPANY ACCOUNTING RECORDS AND FINANCIAL STATEMENTS

section 629 does not include the defence (showing that the person acted honestly and that inthe circumstances in which the company's business was carried on the default was excusable)
available on failure to comply with section 628 as is the case with its corresponding section
387 in the UK companies Act. we recommend that the 2015 Bill include this defence.

section 631 does not provide for the defence provided under the corresponding section
389(2) of the UK Companies Act. we recommend that the 2015 Bill include this defence.

There is an error in numbering in section 655 as the sub sections are numbered assubsections 6,8,7,9. we recommend that the section be numbered correctry.

It should refer to section 676 instead of

Under section 705, we recommend an additional sub-section 705(3)(e) requiring that annualreturns to be signed by the director and the company secretary before filings aie made withthe Registrar of Companies.

PART XXVII AUDITING OF COMPANY FINANCIAL STATEMENTS

There is an error in numbering in section 711. sub-section 711 (4) appears twice. werecommend that the second 71,1,(4) be renumbered as 711(S)

Section 715 does not define "e-money issuer" as has been defined in the Section 539 of theUK Companies Act. we recommend that this term be defined in the 2015 Biil.

It should refer to section 714 rather than

There is a cross referencing error in section 739 (3). It should refer to sub-section 730(2)(b)instead of sub-section 730 ( ).

7
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14's 
]ffi:ffi!'ji,ll*t""cing error in section 744(6). tt refer to sub-secti on 267(4)instead of

1-4'6 There is a cross referencing error in section 763. rt shourd refer to section 762 instead ofsection 764.we recommend that addition of sub_section 764 (b)as fo10ws:

;,';;;ff:i':1l.Y'',n 
on apptication under section 764 in which retief is sronted to

15 PART XXX- COMPANY INVESTIGATIONS

1s'1 
]:ffi:,:"T:T;::,ll,"Ti?-r*r'J,.i;i '""'"n 82e(a) rt shourd rerer to sub-se*ion 828(6)

1.6 PART XXXIII - DISSOLUTION AND RESTORATION TO THE REGISTER

16.1 
m;; i.:::::,".fr,.r?:ffil;:' 

in sub_section e03(1) and (3). rt shourd refer to sections e0r.

L6'2 Section 913 of the 2015 Billmakes reference to the lnsolvency Act 2013 which statute has not,;:;;:,;::J:;,:;;;:Hil:rhat 
th€ ,;,;;;;;";, er to ,,tows ,,rotins to insotvency as

L7 
itl*"^X,#[il coMPRoMrsEs, ARRANGEMENTs, RECoNSTRUCT.NS AND

17'1 
]i::H: 

cross referencing error in sub-section 926(r.). rt shoutd referto section 925 instead

18 PART XXXV - MERGERS AND DIVISIONS OF PUBLIC COMPANIES
18'1 

li:::,i:: 
cross referencing error in sub-section eao(a). rt shoutd referto section G52 instead

L8'2 
n:::J:?;ffij:H:ncing 

error in sub-section es3(2)(a). rt shourd refer to _ section e25

18'3 
li:::,:: 

cross referencing error in sub-section ss5(a). rt should refer to section 652 instead

19 PART XXXVII - FOREIGN COMPANIES

19'1 section 983 of the Companies Bill provides that foreign registered companies are prohibitedfrom carrying-on business in any place in t<enya unllss they have notified the Registrar oftheir place of business' Failure to issue the relevant notification amounts to an offence.However' there may be a situation in which companies which may operate have operations inKenya through the internet without having a physical presence in Kenya. The 2015 Bill statesthat following technological advances, a cornpany may operate in Kenya through the internet.consequently' it is not clear whether the compani", *r,i.r, operate in Kenya through theinternet currently will be exempt from the ambit of the 20r-5 Biil. we recommend that the2015 Bill caters for such instances.

1"9'2 In section 1002 the word court should be capitalised so that it is consistent with thedefinitions at the start of the 2or-5 Biil and its use in other sections.
19'3 Section 1004 of the 2015 Bill provides that a couft may make orders but subject to thelnsolvency Act, 2015 which statute has not yet been enacted.

8



L9.4

19.5

section l-010 states that a company that keeps its records otherwise than in bound booksmust take adequate protection against falsification which implies that companies that keeptheir records in bound books are not obligated to take adequate measures to prevent thefalsification of their books. we recommend that this precaution should extend to allcompanies' ln addition, there is a typographical error in sub- section 1010(1) due to anadditional word "be" which should be deleted. sub-section 1010 (1) should be amended toread as follows:

"A company thot keeps its records sholl ensure thot odequote precoutions ore token-,,

Paragraphs 2and7 of schedule 5 have been repeated. one paragraph should be deleted andthe other paragraphs should be renumbered accordingly.

We trust that you will consider the issues raised
further comments on the 2015 Bill.

We will revert to you in the event that we have

Yours faithfully,

Dominic Rebelo for and on behalf of Anjarwalla
&Khanna

9



June 11,2015

Mr. Justin Bundi, CBS
The Clerk, National Assembly
It4ain Parliament buildings
P.O Box 41842-OOIOO
Nairobi, Kenya.
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Dear Mr. Bundi,

\b b
RE: IN THE METTER OF CONSIDERATION BY THE NATIONAL ASSEMBLY - THE
COMPANIES BILL, 2OI.5

I refer to your advertisement on page 44 of the Daily Nation News paper of Tuesday June 9,2015 and other local dailies inviting members of ttre public to submit their represlntations
on the Insolvency Bill, 201s and the companies Bills, 2ols.
i am a female Kenyan ctttzert who has had a lot of interest in the area of Corporate
Governance and its overali impact in the management of affairs of companies. I have
conducted research and case studies around this subject rnatter. Key amon[st my tindingshas been the fact that lhe office of a Company Secretary is fundamenta-l for ensuring
cornpiiance'with governance i-equirements.

it is for this reason that I applaud the Government and His Excellency the president for
coming up u'ith Code of Governance for State Corporatrons (Mtuongozo). As you are aware,this guide which was launched by his Excellency the President early'this year, has also
acknowiedged the role of the Company Secretary in management alfairs o1 Str.t. orvned
companies, the impact of such a move will have significant impact of how state resourcesin state owned companies are utilised.

I have perused the Companies Bill,2015 and noted a loophole that can be negativelv
expioited, i.e Section 244 which prouid.es that priaate Corrtpanies q.re not required to
haae a secretary unless theg haae a paid. up capitat of ft.ai miltion shittingi or rrlore.
Sir, it is my very humble vierv that exempting some companies from having a Secretary
would have a significant negative effect especially at a time rvhen our country is faced rvithgovernance challenges and rn'hen issues of corporate gorrernance and compliance arebecoming increasingly complex and important.

fr.

I therefore humbly recommen
[n Kenya to have a Company
be rvorded as follorvs:-

"Requirement for a secreta.ry,,

d that vou reconsider and make it mandatory for al1 companies
Secretary by amending section 244. The section should thus

Section 244 (l) - "Eaery cornpang shalt haue d. secreta.rg ,,'_ : - --:-*

Section zaaQl@l(i), (ii) and (b)(i) and (ii) be deleted. , J . :

7.
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Yours faithfully,
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The Narional Assembry t ll n
Thro' Clerk to the Naiional Assem aryv' J
Main Parliament buildings --J

P. O Box 4t}4z-00100
Nairobi, Kenya.
Email: clerk@parliament. go.ke

From

CS. Stella Nyamu
CS. Paul Makokha
P. O Box 105923.00101
Nairobi
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Dear Sirs & Honourable Members,

CO 15

\b t
we refer to the above matter and your invitation for public representations though Daily Nation of 9rhJune 2015.

1.

ii.
iii.
iv.

Your honour and honorable members, the *ndersigned are certified public secretaries registered in
[TilT:::i,:#ff$"]bric 

Secretaries or Kenva Act, cap. s3a Lawi;;;",r". Some or ow duties

advising busi,ess persons on forming companies under Kenyan Laws.offering advisory to clients o., **uj"_"ri of "o*f"*.r1, "*r"acting as advisor to various boards of 
"ompani"sdrafting of various companies documents for filing

Guiding companies on matters of good corporate governance and reguration

In addition a company secretary authenticates company's resorutions and tansactions and remains apoint of reference alongside keeping records of the 
"o*p*y. As an impartial officer as he/she ensurescorporate actions are above bo^ra n"rr". contributing to stability and ,r"".r. of the company.

l

without going into specifics, \ 'Ie wish to draw your attention to the following observation.a' Almost all the company work company secretaries handle are fo. companies with ,ominalcapital of not more than Ksh. 100,000/:



b' Most of the companies doing well e.ngage professional company secretaries while those that' igllore engaging such experts experience mismanagement and risk to collapse.

c' The companies with nominal capital of more than Ksh.100,000/, leave alone I million or 5million are very few in number.

In the circumstances sir and the honourable members, failing to provide for every company whetherprivate or public to have a company secretary is detrimental to good corporate govemance and thisthreatens growth of companies.

Just as it is necessary to have a company auditor, lawyer or other experts to ensure success of thecompany and business' the qualified company secretary 
_is 

kev i, proriairrg leadership, advisory andguidance to the companies' boards, management and sharehorders.

Remember' conflicts in a company may jeopardize the interests of shareholders and other stakeholders;

:#I:ff;:H:I#',:T#}|J:"' or reason who is required to provide guidance to ensure good

cases have been reported at the compariss registry where a director(s) have been removed frorn thecompany directorship without their consent or knowiedge. company ,""."tury ensures that any outgoingdirector or shareholder or incoming director o, sha."holder is present i' any meeting where suchchanges are intended by a company. In view of the above, absence of a company secretary in anymeeting *'here directors or shareholders are transacting business pertaining removal of a shareholder ordirector may lead to loss of ownership of busine* uy u person who otherwise is a legitimate owner tofraudster or disgruntled directors/shareholders.

It is our humble prayer that you do reconsider section 244 ofthe companies Bill 2015 toprovide formaadatory trained' qualified company secretary to provide fo. .o.porute guidance a,d regulation i,companies.

NB: In this article qualified company secretary should be given the rneaning provided for by thecertified Public Secretaries of I(enya Act, cap. 534 of the Laws of Kenya.

Thank you sir and honourable members for listening to us.

Yours truly,

Stella N
t11rit\(L,

CS. Paul Makokha
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0 Cs Caroline W Macharia
ICPSK Reg. No 2469
Practising No. 1180

P.O. Box 13748-00800, Westlands
Nairobi, Kenya

15th June, 2015

Dear Sir,

@ Q*7e*^6r\-
Mr. Justin Bundi, CBS
The Clerk, National Assembly
Main Parliament buildings
P.O Box 41842-00100
Nairobi, Kenya.

Lr[6
RE: THE COMPANIES BILL 201 5

I refer to your advertisement on page 44 of the Daily Nation News Paper of Tuesday June 9, 2015 and
other local dailies inviting members of the public to submit their representations on the lnsolvency Bill, 2015
and the Companies Bills,20'15. I note thatthe Companies Bill,2015 was published under Kenya Gazette
Supplement No. 54 (NationalAssembly Bills No. 22) in readiness for enactment into law by Parliament.

As a practising member of the lnstitute of Certified Public Secretaries of Kenya (ICPSK), I wish to point out
that Section 244 which provides that private Companies are not required to have a Secretary unless
they have a paid up capital of five million shillings or more should be reviewed.

This is in view of the fact that the Company Seci'etary plays a pivotal rcle in ensuring compliance with the
Companies'Act as well as promoting sound corporate governance requirements, hence negating the need
for some companies from having a Secretary would have a significant negative effect especially at a time
when our country is faced with governance challenges. I therefore recommended that the office of
Company Secretary be retained for all companies.

I shall be most grateful if you would kindly consider the above proposal for review to the Bill before it is
enacted into law.

Yours faithfully,

CS. CAROLINE W. MACHARIA
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15rh June 20'15

Mr. Justin Bundi, CBS
The Clerk, National Assembly
Main Parliament buildings
P.O Box 41842-00100
NAIROBI

Dear Sir,

RE: THE COMPANIES BILL, 2015

ryZC-'4G 7,!-

ouA
T- a
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1b b

We refer to your advertisement on page 44 of lhe Daily Nation News Paper of Tuesday June 9, 2015 and
other local dailies inviting members of the public to submrt their representations on the lnsolvency Bill, 2015
and the Companies Bills, 2015. We note that the Companies Bill, 2015 was published under Kenya Gazette
Supplement No. 54 (NationalAssembly Bills No. 22) in readiness for enactment into law by Parliament

As a firm offering Company Secretarial services with at least 8 practising members of the lnstitute of
Certified Public Secretaries of Kenya (ICPSK), we wish to point out that Section 244 which provides that
private Companies are not required to have a Secretary unless they have a paid up capital of five
million shillings or more should be amended.

This is in view of the fact that Company Secretaries play a key role ln ensuring compliance with the
Companies'Act as well as promoting sound corporate governance guidelines Therefore, the exemption
for some companies from having a Secretary is most likely to have a significant negative effect especially
at a time when our country is faced with governance challenges. ln addition, this requirement will also have
negative far reaching impact on the Companies' Registry whlch has had challenges by companies not
complying with the basic statutory requirements.

We therefore recommended that the office of Company Secretary be retained for all companies

We shall be most grateful if you would kindly consider the above proposal for review to the Bill before it is
enacted into law.

Yours faithfully,

For LIVINGSTONE ASSOCIATES
CS WINNIE JUMBA

P:r':, 5 3r,ar,x, H C;c1.,.:'



Cs Enid K Muriuki
P.O. Box 49382,00100 GpO
Nairobi

1Sth June, 20i 5

Mr. Justin Bundi, CBS
The Clerk, National Assembly
Man_ Parliament buildings
P.O Box 41842-OO1OO
Nairobi, Kenya.

Dear Sir,

THE COMPANIES BILL 2015

Cn,k|.g..-'tGA

trA iI
lreferto yourcd'"Ti::lult on page-44 of the Daity Nation News paper.of.Tuesday June g,2015 and
other local dailies inv.iting members"of ine puutic t"'"rnrii in"i representations on ihu compunies Bir,
i"'"'rl #lf iLIS;,:i:,:* ;.t [t.rny;,?t]6 fi # il .l 

"'i 
iJf 5 4 ( N a ti o n a, n #. f r v B i,,s N o 2 2 ) i n

As a practising member of the Institute of certifled Public secretaries of Kenya (lcpsK), I wish to point outthat Secfion 244 which provides tnat p'*ate companies are not required to have a secretaryunlessthey have a paid up capitar of five ,ittio, shiltings or moreshourd be reviewed.

JffiJ,':I# ffJi:H:tfl?;t"'ff;:: secretary pravs a pivotar rore in ensurins compriance with the
this provision is *rereio,e rikerv to,.u",*rii I'llo"tllt"ilil:,T; JXItilJHU:*:f[ru"*:"lifiling statutory returns as required under the companies Act anJ in imprementation of good governancepractices especially at a time when our country is faced *itn 

=igniii""nt governance 
"nattlng"..

:,["i:1ffi'::"ilH1fl""tJ:ilJf:I'i:,or company secretary be retained ror ail companies incorporated

f:3l!::#stgrateful 
if you would kindly consider the above concern as you review the Bi, before it is

Yours faithfully,

a,s.-(:*u>
CS. ENID MUR|UKt(Registration No. 1807)



CS KATHRYNE I\4AUNDIJ
ICPSK R.g No 2159

Pracrising Certilicate No. l0BI

P O BOX 47085,00100
NAiROBI

C, k'l-Yy\GL
15th June, 2015

ItIr Justrn Bundi, CBS
The Clerk, National Assembly
Main Parliament buildings
P.O Box 41842-OO1OO
Nairobl, Kenya.

Dear Sir,

THE C MPANI

eL*

\t b
20

Reference is made to your adverttsement on page 44-of lhe Daily Nation News paper of ruesday June g,2015 and to other local. dailies inviting membErs 
_"r tn" proriJ io suomit their representations on theInsolvency Bill, 2015 and the companiJs Bills, 2015. I note that tnl companies Brll,20.l5 was publishedunder Kenya Gazette supplement No. 5a (National esunrurv B,ld'N" 22) in readiness for enactment intolaw by Parliament.

As a practising member of the lnstitute of certified Public Secretaries of Kenya (lcpsK), I wish to point outthat the proposed Secfion 244 which provides that private companies are not required to have asecretary unless they have a paid up capital of five miltion shittings ormoreshould be reviewed

This is tn view of the fact that the company Secretary plays a pivotal rore in ensuring compliance with thecompanies'Act as well as promoting sound corporate governance requirements, hence negating the needfor some companies from having a secretary would have a significant negative effect especially at a timewhen our country is faced with governance challenges. I therefore recommend that the office of companySecretary be retained for ail companies that are registered in Kenya

j::l3:Jlfstgrateful if you would kindlv consider the above proposat for review to the Bitr before it rs

Yours farthfully,

CS. KATHRYNE MAUNDU
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1Sth June, 20.15

Cs Winniefred Jumba
ICPSK Reg. No 1468
P.O. Box 413g, 00506
Nairobi, Kenya

Mr. Justin Bundi, CBS
The Clerk, National Assembly
Main Parliament buildings
P.O Box 41842-OO1OO
Nairobi, Kenya.

Om-c.-",rtA

r6
[\

I refer to your advertisement on page 44 of theDaily Nation News paper of ruesday June g, 2015 andother local dailies inviting membeis o'i tn" o"ruti. t" 
"r'6ririnl;, ,""pru_."ntrtions on the rnsorvency Bir, 2015and the companies Bill',201s' I note-in-iih. corpuni.. eiir,'i6ts *r, pubrished under Kenya Gazettesupplement No' 54 (National att"*orv B,:irr rvo- zzj in ruaoin;; f",. enactment into raw by parriament.

As a practising member of lnstitute of certified Public Secretaries of Kenya (lcpsK), I wish to point out thatsecfion 244 which provides that private companies are not required to have a secretary unress theyhave a paid up capitar of five miition shirings or moreshourd be reviewed.

This is in view of the fact that the company Secretary plays a pivotal rore in ensuring compriance with thecompanies'Act as well as promoting touna corporate governance requirements; hence negating the needfor some companies from having a iecretary would have a significant negative effect especially at a timewhen our country is faced with governance challenges. r lherefore recommended that the office ofCompany Secretary be retained for all companies.

f ::l!:ilifstsrateful 
if vou would kindlv consider the above proposar for review to the Bir before it is

Dear Sir,

RE: THE COMpANIES BILL. 2015

Yours faithfully,

L'J rC*, -t .

CS. WINNIEFRED JUMBA



PKF KENYA
Certified Public Accountants

Our Ref: pKFt26Ogl2O1S

15 June 20i5

Mr. Justin Bundi, CBS

Dear Mr Bundi

Companies Bill 2015 _

6;Dl b*A-"'a PKr 6
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rs of
excellence

Accountants &
business advisers

T

i'

C+zerne LG)

Pt r--+The Clerk of the National Assembly
Main Parliament Buildings -''
P O Box 41842 - 00100
NAIROBI

I
I
j +-A

i6 b

we referto the invitation for representations and submissions on the companies Bi,2015 as set out in
IJ"T;1'*:n'=ement 

which appeared in the Daily Nation oi ir".o"v 9 June 2015 and provide herewith our

overall'.we are highly supportive of the need for updated regisration covering the reguration ofuompanres given the fact that the existino Act is aged a.i-n* ."t r,ept up with grobi deveropments and3t?:ffi: 
in this area' we therefore app'iauo yorl onou, ,,i""o*ng up with proposars to achieve thrs

we have also read the detailed submissions made by the lnstitute of certified public Accountants ofKenya (lcPAK) as the-overall gou"rning [Joy io, p.f;.;r;;;']ccountants in Kenya and are supportiveof the same. For this r:1:o1, we haue s6ught'not t" ,up""i 
"r}-, "r 

tn" ,rn;;J;;J;;e by rcpAK, andhave instead highrighted berow the ,rin ,i"." of concern t.m o,, review of the Bir:

' we note that the Bill seeks to provide small companres with a number of exemptions incrudingthe requirement for annual statutory audits- rne oiir Jennes a smail company broadry as one thatmeets two of the three criteria beint.totat unrurtlrrnover"or tess t;; $;. iio mirrion, assets ofless than shs 360 million ano emitov""; ;u;;;;i;;;:. tnan so. wniilt ,,iu-a"r<nowredse theneed to allow small companies exempiions tnat maxe"it 
""31", 

and ress cosfly to do business, we

ffil,ll; ill"# ;iJ[h]""' $;jll:,."*"rv 
tnresnoios ,uio,,. above u,u i* i,si and wi, end up

nnr;,T5;::i:[*ti::v:irsii#r;$;T,rii,F::i:,ffG,H*rs'"r':?tfu ;!;
companies represent tne tarsesi orlommerciar enterpiise["::,.t::il:flr:Hi"Jr":i;r,Xil.iXllthresholds should be set at riot morethan 10% 

"itn"'[rrr".t proposars in the Bir.
. We also note that the bill exempts the requirement for a ccshs' 5 mi'ion r:.,r:u".: c;;p;;; s""r"trrv wu ,,. oitn:TBilrJJ[i[i:.i:HFl;l 'ffiJ:i:signiflcant negative effects on tnu implementat;-";;;"i corporate governance, accountabirityand compliance with the requirements of , ,or" otl"ilo i.o .Lini.ti;;;J new Act (onceenacted) and therefore this proposal should ou ,."ton.iiereo. ln our view, all companies musthave a qualified and registereO Company Secretary.

er +254 20 427o,oo ' Mobire +254732144000. Emair pkinbi@ke.pkfea.com. www.pkfea.com:KEN'A'KaramuHouse'GrevrreaGrove.westrands.po 
Box14077_oog00.Nairobi .Kenya

representations and submissions

2lan Shah, Atut Shah, Alpesh Vadher, pryush Shah, Fihesh Mirchandanr.

Tember ,irm of the pKF lnternahonat Lrmrted network o, legally indercther hdivrdual member frrm or frrms - , '--Jendent trrms and does not accepl any responsrbrlity or liab,lity,or lhe actions or inactlons
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' Having perused through the Bill, we note that the Bill is drawn substantially from the UK
companies Act 2006' While we support the approach of referring to best practice from other
countries, we are concerned that the Bill, if enacted, will prove to-be a highly complex piece of
legislation and despite the significant penalties it proposes for non-coripliance,'take-up and
ability to understand the new legislation will be very slow. We therefore are of the opinion tiiat the
Bill as whole be reconsidered in this light to make it simpler and easier to apply in the Kenyan
context.

We thank you for the opportunity to provide feedback on the companies Bill 2015 and look forward to oursuggestions being considered. We would be pleased to meet with you and your team to discuss theabove in more detail.

Yours ly

Alpesh Vadher
Managing Partner
PKF Kenya



BELLMOUNT REGISTRARS
P.O. BOX 1891- OO200,
NAIROBI

12rH JUNE, 2015

THE CLERK, NATIONAL ASSEMBLY,
MAIN PARLIAMENT BUILDING,
P.O. BOX 4L842 - 00100,
NAIROBI

(ATT. JUSTIN BUNDI CBS)

Dear Sir,

AM MENT OF S.244 F THE COIWP ES ACT

I hereby wish to submit my personal appeal so that the proposed
amendment of s. 244 of the companies Act can be waived/ and or
reconsidered, which reads viz,

section 244 of the Bilt stilt prouides thqt priuate Cornpa-nies are
not required to haue a Secretary unless theg haue q paid up capital
of fiue rnillion shilti flgs or n"Lore.

The quoted section will affect income generated by the businesses hencewill deny the Government a lot of revenue as most of the business entities
operate companies with minimum share capital of Kshs. loo,ooe/_
whereby certified secretaries pray a crucial rore in ensuring that
companies do cornply with Government laid down procedures. It will also
render most of the Medium and small entities with company secretarial
Companies to be declared redundant.

I kindly thereof request that parliament do consider revising the
requirements that private company having a paid up capital commencing
with Kshs. lOO,OOO/- should have a Secretary.

Your consideratiorr in this matter will be highly appreciated.

Yours sincerely,

ANGANGI l\)'L
:1

elL't i-L f\-

trA-
tb

CS NO 1038

I^\\)u
\



June 15,2015

.244 Private
ompan ics not

uired to have a
ecretarv

S a)

C rnpat'ly requires to
a secretarv

Mr. JLrstirr Bundi, CBS
'i'he Clerl<, National Assembly
Main Parliament buildings
P.O Box 41842-OO|OO
Nairobi, Kenya.

Cen--^-

Propose that the
"Requirement fo
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I)ear Mr. Bundi,

'IIE MP

Ref'er to your advertisement of TLresday.rune 9, 2015 on the above subject matter

I anr requesti,g for the rollowi,g anrend,errts in tlre c_.om panies Bill,20l5

]TOVISIONS
AMENDMF]N]'S REQUES'r'tiD JUSTI}'ICATION

1

i
section be ri,orded as

r A Secretlr.1t"
r A company can hir

time Secretary,
financial ability.

Section 244 (l) - ,'Ever.1, 
Compan_1,

s'ltall ltave a secrellry.,,

Secliuri 2|.ailix,;i;), (ii) anii (ir)(i) ariti
(ii) be deleted.

l'he Certified Secretary rvill improve
corporate govcntance and conrpl iance.

PLrblic Propose that the sectii;n is u,olded
" O ua I iJ7 cal io n s of a s e cr eto r-1t',

The section should r.ead:
"No person shtill qualiflt Jb,.
oppoul. tment as Secrelar-1t ttnless lte is
qualtfied under /he Certt/ied pubtic
secretaries of lkn_ya Act, Chopter 534
o llte l-aws IK e",

a person appointed as
person and a member oy which regLrlates his
as plescribed by i.arv.

connotation that onl1,
ld have a Secretary

It is importanr
secretary is a tra
a professional
professional con

that
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bod
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XII

Y LIIS sincerely.
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Reference to "public" rvith regard to tlre
company secretary be deleted
throughout parr XII of the Bill

This will rern
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ove the
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Dear Mr. Bundi,
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l\4r. Jr-rstin Bundi, CBS
The CIerl<, National Assembly
Mairr Parliamenr buildings
P.O Box 4t842-OOtOO
Nairobi. I(enya.
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I{efel to your advertisement of Tr,resday June 9, 201 5 on the

I anr requestirrg for the following amendmerts in the conr pa

above subject matter

nies Rill,20t5.

NS
AMENDMENTS REQ UES'I'ED JUS .I'IFICATION

at the secli on bc u,or.ded as . A compalty can lrire a fuil trme or aenl for o secretar-y"

.244
Conrpanics
requircd to
S ecrel a11,

s.24s

Private
not

a

Propose tli
"Requirent

have trme Secretary depending with
financial ability.Section 244 (l) - ,,Ever_y, 

Contpan-1,
sltall have a secretar-1,..'

Section z+Ae)@)(t). (ii.) anct (b)(i) ancl
(ii) be dcleted.

" O uo liJicati on s o.f a sect.etar-t),,

The section should read:

parl-
ItS

: Pubiic Propose rh a1. the scction is n,orded It is inrpo ftant that a
secretary is a trained

person appointed as
person and a rlember ofa professional body which regulates his

Tlie Certified Secretar.r, wiil improve
corporate governal.lce and cornpliance.

ln*+e-l\4Grl

Comparry requires to
harre a secretary

parr xll

Yours sincereil,.

"No person shail qualirt, -fo,

professional concluct as prescr.ibed by Lau,
appointntenl as Secretar-1t uttless he is
qualified under the CertiJ,iett pubtic
Secretartes of lkn.ya Act, Cltopter 534

tlte Laws I(en a",
Reference to '.public" r,r,ith regard 1.o the This rvill l'enlove llre connotatio n that onl5,contpany secretary be deleted
throurghout parr. XIi of the Bill

pu b lic companies should have a S ecretary
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.Iune 15,20I5

Dear Mr. Bundi,

Mr. Justin Bundi, CBS
The CIerk, National Assembly
Main Parliament buildings
P.O Box 41842-00100
Nairobi. Ken1,2.
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COMP 207s

llefelto your advertiserlent of ruesday June g,2015 on the above subject matter

I am requesting for the foilowing arnendments in the conrpanies Bill, 2015
CURREN'I'

ITOWSIONS JUS1'II'ICATION
244t
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r-rired to have a
ecretary
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pany reqllires to
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XII
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financial ability.
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The Certified Secretary u,ili inrprove
corporate govern ance an d compl i ance.
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It is important that a person appointed as
secretary rs a trained person and a nrember oa professional body which regu lates h is
professional conduct as prescr ibed by Laiv
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Section 244 (l) ,,Ever.y 
Companl,

shall have a secreta.ry.',

Section 244(2)1a)(i), (ii) and (b)(i) ,and
(ii) be deleted.

"Oualifications of a secrelary',

The section should read:
"No person shall

ent as Secretaryt unless he is
under the CertiJiect pubtic
s of lkqta Ac\ Chapter 534

contpan)/ secretary be deleted
throughor-rr paft XII of the Bill

appottzlm
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section is worded

qualiflt _for
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Secretarte
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Junc 15,2015

Mr. Jr,rstin Bundi, CBS
'l'he Clerl<, National Assernbly
Main Parliament buildings
P.O Box 4I 842-001 00

Nairobi, Kenya.
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Dear Mr. Bundi,

RIi: I'}IE COi\{PANIES BILI,.2015

Refer to your advertisement of TLresday.lune 9, 2015 on the above sLrb.iect matter

I arn rcquesting for the followirtg amendments in the Conrpanies Bill. 2015.

CU}{REN'I'
i)ROVISIONS

ANIENDMENTS REQUESTED JUSTIFICATION

s.244
Cornpanies
rcquiled to
Secretarv

Private
not

have a

Propose that the section be worded as

" Re c1 ui r e ment fo r a secr etar_y "
. A conrpan), cau hire a full tinre or a part-

time Secretary depending u,irh its
financial ability.

The Certified Secretary u,ill improve
colporate govemance and conipliance.

It is in-rport.ant that a person appointed as
secretaty is a trained persoli and a menrber o
a professional body which regulates hi
professional conduct as prescribed by l-arv.

'fhis rvill rento\/e thc connotation that ouly
public conrpanies should have a Secretarv

Section 2,14 (1) "Ever! Contpan-1,

sltail ltove o secreldr.y."

Seciion zzl+(z)ia)(i), (ii) and (b)(i) and

(ii) be deletcd.

2 S.24-s PLrblic
Conrpanv requires to
Irave a secretary

parl XII

Yours sincelely
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Propose that the section js u,orded

"Ouoltfications of a secrettr-y"

The sec.tion should read:

"No person shall qualiflt -fo,
altpoitdment as Secrelary unless lte is
qualified under tlte Certified Public
Sccrettries of Keiqta Act. Chapter 534

_qf!Ite Laws
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Reference [o "Public" rvith regard to the
corrpany secretary be dcleted
throughout part XII of thc Bill.
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Jerenriah Ndung'u Karanja
Emai I : kara-i en2005@yalioo. corl
Phone: 0723-36952i

June 15, 2015

Mr. Justin Bundi, CBS
The CIerk. National Assernblv
Main Parliament bLrildings 

r

P.O Box 41842-OO\0O
Nairobi, Kenya.

Deal Mr. Bundi,
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Refer to your advertisenrent of Tuesday June 9, 20r5 on the above subject matter
I am requesting [or the following anrendrnents in the corrr panres Bill, 20l5

AMENDMENTS RBQUES'r'En

Propose th
"Requtrenz

at the
ent for

ropose that the
Qualtficattons of

sectiorr bc
a Secre{ory

worded as

section is worded
a secretarlt"

qualify -for
ryt unless lte ts

with legard to
be deleted
the Bill.

Section 244 (l) - .,Iiver.y 
Compcut.y

sltall have a secretarlt."

Section 2aae)@)(i), (ii) and (b)(i) and
(ii) be deteted.
P

'fhe section should r.ead:
"No person shall
appoirilntettt as Secreta
qualtJ'i.ed under the CertiJied pubtic
Secretaries of lkn_ya Act, Chapter 534
o tlte Laws Keno yatt,

J I{eferen
the conr
through

ce [o "Public,'
pan)i secretary
out part Xil of

This rvill
oniy pub
Secretary

remove the
lic cornpanies

connotation thal
should have a

tn cerell,,
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S

CURRENT
PROVISION
s.244
Conipanies
required to
Secretary

Prtvate
not

have a part-ttme. Secretary depending u,ith
rts iinancial ability.

The Certified Secretary will improvecorporate governance and
compliance.

a
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A cornpany can Ir ire a full tinre or a
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June 15, 2015

Mr. Justin Bundi, CBS
The Clerl<, National Assernbly
Main Parliament buildings
P.O Box 4l 842-001 00
Nairobi, Kenya.

Dear Mr. Bundi,

o SB 207

Reler to your advertisement of 'fuesrJay June 9,2015 on the above sLrbject nratter

I anr requestirrg for the following a,re,dme,rs in the co,panies Bill. 2015.

l:

I

CURRENT
PROVISIONS
s.244
Cornpanies
required to
Secretary

AMENDMENT s IUTQUES't'IrD JUSTII.-ICATION

Propose that the sectiorr be rvorded as

2 s 245 PLrblic
Conrpany requires to
have a secretarlr

"Requiremenl for a secrelorlt',

Section 244 (1) - "Everyt Contpan.y,
sltall ltave a secrelarl,. "

Section zAaQ)@)(;), (ii) auri (i.,r(i) anii
(ii) be deleted.

Propose that the

The Certified Secretary will irnprove
corporate goventance and contpl iance.

secretary is a trained person and a ntember o

Private
not

have a

. A company can h

tinre Secretary
financial ability.

ire a full lime or a part-
depending with its

section is r.r,orded It is imporlant th at a persotr appointed as
" O.ual ifi calio ns of a s e c r e!0 r-y,,'

The section should read:
"No person sholl qualify _fo,
appointnzent as ,gecreta\) unless lte is

a professional body which regulates h is
professional conduct as prescribed by Lu*,.

qualified under the
Secretaries of lknya

CertiJ'ied Public
Ac\ Chapter _\34

J part XII
o the Lows Ikn
Iteference to "Pu blic" u,ith regard to the
company secretary be deleted
throLrghout parr XIi of the tsill

C^x z

This u,ill renrove the
public contpanies slrou

connotation that onl1,
ld have a Secr.etarv
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June 15,2015

Dear Mr. Bundi,

Ir4r. Jusrin Bundi, CBS
'l'he Clerk, National Assembly
Main Parliament buildings
P.O Box 41842-AOtOO
Nairobi, Kenya.
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Itel'er to your advertisement of Tuesday June g,20r5 0n trre above subject matter

I am requesting for the folrowing amendments irr trre com panies Bill, 2015

AMENDMENTS REQUESTED JUST II.-ICATION
244
onr pan ies

r-rired to
ecretary

Private
not

have a

. A company can h
time Secretary
financial ability.

ire a full time or a part_
depending with its

connotatlon ihat oni1,
ld have a Secretary

The Certified Secretary will improve
corporate governance and compliance.

z. S 245
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XII
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Reference to ' 'Public" u,ith regard to the
company secretary be deleted
throu_ehout paff Xil of the Bill

This will rem
public compan

ove the
ies shou
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e section be worded as
"Requirement for a secretary,'

Section 244 (l) ,,Ever_1t 
Contpany

sltall ltave a secretary. "

Section zaai}lia)it), (ii) alti (b)ii) aiid
(ii) be deleted.

"Qualtficattons of a secretarlt,'

The section should read:
"No person shail quatify forappotntment as Secretar-v unless hi is
qualtfied under the
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June 15,2015

Dear Mr. Bundi,

Mr'. Justin Bundi, CBS
'l-he Clerl<, Narional Assembly
Main Parl iament buildings
P.O Box 41842-OO\OO
Nairobi, I(enya.
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RI..1 :'l'I{E COMP S 2015

Iteler to your adve'tisement of ruescray June 9. 20r5 on the above subject matter

I anr requesting for the foilorvi,g arnendmenrs in the companies Biri ,2015
CURRENT
PROVISIONS

AMENDJ\,1EN TS REQUESI'ED JUS 'I'IF'ICAl'ION

I s.244
Companies
required to
Secretary

parl XII

Yours sincerely,

Private
not

have a

od company can hire a full time or a
part-time Secretary depending with
its financial ability.

The Cerlified Secretarl, will improve

2

"Ouolifications of a secretarlt"

The section should read:
"No . person shall '- qualify -fo,appointment as Secretar-y unless hi is

Propose th

qualified under the
Secretaries of Ikn.va
o the Laws o Itun

secretary is a trained person and a
member of a professional body rvhich
regulates his professional conduct as
prescribed by Larv.

corDorate
conr pliance

qovernanoe and
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at the section is rvord ed It is important th at a person appointed as

Certifi.cd Pubtic
Act, Chapter 534

Referen ce 1o "Public" with regarci to
the conr pany secretary be deleted
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only pub
Secretary
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Section 244 (l) - ,,Iiver1t 
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Section Laae)@)(i), (ii) and (b)(i) and
(ii) be deleted.
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Company requires to
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s.245 Public
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Junc 15, 2015

Mr. Justin BLrridi, CBS
'[he Clerl<, National Assemb15,
Main Parliament bui ldings
P.O Box 41842-00100
Nairobi, Kenya.
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Dear lr4r. Bundi,

I

RI?, CO MPANIES I]IT,T 201s

Refer to vour advertisement of TLresdai, June 9, 2015 on the abovc subject matter

I am requesting for the fotlowing anrendments in the companies uill, 2015.

OVISIONS
.244 Private
onrpanies not

2.

uired to have a
ccretary

ll XII

urs sincerell,,

"Requiremenl for a secretaryt',

Section 244 (l) "Ever.i, Compan_1,

sltail ltave a secretary."

AMENDMENTS REQUESTED JUSTIFICATION

P ropose that thc section be u,orded as " A company can hire a firil tiure or a parl_
time Secretary depending with its
financial ability.

The Certified Secretarl, vvill improve
oorporate governance and conrpliance.

Sccl.ion 2aa(l)(*)(i). (ii) anj (L)(i) :,rid
(ii) be deleted.

ropose that tlrc section is u,ordcd t is impor-tant that a person appointed as
"Oualificaltons of a secretar_1t,,

The section should read:
"No person shall qudlifv, -fo,
appointment rc Secretary unless he is
qualif.ed under the Certi,{ied pubtic
Secretartes oJ'I{en_1;a Act, Chapter 5-j4

secretary is a trained person and a member

o tlte Lows o Ikn
Reference to "Public" with regard to the

P

a professional body which regr:lates his
professional conduct as prescribed by I.au,.
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compan)/ secretary be deleted
throughout part Xtl of the Bill
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the connotation that only
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June 15,2015

Mr. JLrstin Bundi, CBS
fhe Clerl<, National Assenrbly
Main Parliament buildings
P.O Box 41842-OO|OO
Nairobi, Kenya.

I

I

Dear Mr. Ilundi,

201

Refer to your advertisenrent of Tuesday June 9, 20r 5 on trre above subject matter

I anr requesting for the foilowing amendments in the conr panies Bill,20l5

o

JUSTIFICATION

section be worded as
r e secrelary',

Section 244 (l) ,,Dver-1t 
Compan_1t

sltall ltave a secrelar.yt. "

Section Zaai!@)(;), (ii) and (i_,)(;) rind
(ii) be delered.

"Qualificortons of a secrelo

The section should read:

AMENDMEN'r's REQUESTED

Propose tlrat the
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PROVISI ONS

Private
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required to have a
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Contpanl, requires to
have a secretary

parr. xll
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financial ability.
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).244

ire a full
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The Certified Secretarl, will improve
corporate go\/el.ltance and compliance.

It is irnportant that a person appointed assecretary is a trained person and a rnember oa professional bod y which regulates hisprofessional conduct as prescribed by Law

Reference to ,,public'' with regaLd to the l'his will remo ve the connotatiotr thar onlyconlpany secretary be deleted
throughour parl XII olrhe Bill

public conrpanies should have a S ecretar\/
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June 15,2015

Ivlr. Jusrin Bundi, CBS
The Clerk, National Assemblv
Main Parl jament buildings
P.O Box4I842-00t00
Nairobi, Kenya.

Dear Mr. Bundi,

2 5

Refer to your advertisement o|Tr-resday Jurre g, 2015 0n the above subject matter
i am requesting for the followi,g amendments in the conr panies Bill,20i5
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2 s 245
Corlpanv requires to
have a secretary

AMENDI\{ENTS REQUESTEI)

Public Propose that the section i s u,orded
"Oualifications of a secretar-y

The section should read:

It is important that a person appointed as
Secretar)/ rs a trained person and amember o f a professional body which
regulates his professional conduct as"No person shatt quati,flt _fo, prescribed by Lawctppotntment as Secretary unless he 's

qualified u.nder the Certified public
Secretaries of lkn-ya Act, Chapter 534
o tlze Laws o Ikn

XIIpart Re ference to ' 'Public" with regard to
the conrpany secretary be deletcd
throughout par-r XII of the Bill

remove itr" *rrotit., rirrl
lic companres shoLrld hav,e a

'l'his witl
only pub
Secretarl,
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a secretar-y,'

Section 244 (l) - ,,Ever_v 
Contpan-y

sltall ltove a secreturlt. "

Section zaae)@)(i). (ii) and (b)(i) and
(ii) be deteted.

Propose that
"Requiremen
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t for part-tirle Secretar.y depending rvith

its financial abili11,.

l'he Certifiecl Secrerary will improvecorporate gover.tiance and
cornpliance.
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