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A REPORT OF THE DEPARTMENTAL COMMITTEE ON JUSTICE
AND LEGAL AFFAIRS ON THE CONSTITUTION OF KENYA
(AMENDMENT) BILL, 2015

1. PREFACE
Hon Speaker,

On behalf of the Departmental Committee on Justice and Legal Affairs, and
pursuant to provisions of Standing Order 199(6), it is my pleasant privilege
and honour to present to this House a report of the Committee on the
Constitution of Kenya (Amendment) Bill, 2015.

The Committee derives its mandate from Standing Order No. 216(5) which
provides as follows:-

a) To investigate, inquire into, and report on all matters relating to the
mandate, management, activities, administration, operations and
estimates of the assigned ministries and departments,

b) To study the programme and policy objectives of ministries and
departments and the effectiveness of their implementation;

c) To study and review all legislation referred to it;

d) To study, assess and analyze the relative success of the ministries and
departments measured by the results obtained as compared with their
stated objectives;

e) To investigate and enquire into all matters relating to the assigned
ministries and departments as may be deemed necessary, and as may
be referred to it by the House or a minister, and

) To make reports and recommendations to the House as often as
possible, including recommendations of proposed legislation.

The Second Schedule of the Standing Orders on Departmental Committees
further states the subjects which the Committee is supposed to deal with
while discharging its mandate. The subjects are as follows:-

(a) Constitutional affairs;

(b) The administration of law and Justice, including the Judiciary,
public prosecutions, elections, ethics, integrity and anti-corruption;
and

(¢) Human rights.

1.1. Committee Membership

The Committee was constituted on Thursday, 16th May, 2013 and comprises
the following:-

1. Hon. Samuel Chepkong’a, M.P. — Chairperson

4



2. Hon. Priscilla Nyokabi, M.P. = Vice Chairperson
3. Hon. Njoroge Baiya, M.P.

4. Hon. Muriithi Waiganjo, M.P.

5. Hon. Ndirangu Waihenya, M.P.

6. Hon. Florence Kajuju, M.P.

7. Hon. Kang’ata Irungu, M.P.

8. Hon. Benson Mutura, M.P.

9. Hon. John Njoroge Chege, M .P.

10. Hon. William Cheptumo, M.P.

11. Hon. Mohamed Abdi Haji, M.P.

12. Hon. Sammy Koech, M.P.

13. Hon. Moses Cheboi, M.P.

14. Hon. Paul Bii, M.P.

15. Hon. Charles Gimose,M.P.

16. Hon. Johanna Ng’eno, MP.

17. Hon. Boniface Otsiula, M.P.

18. Hon. David Ouma, M.P.

19. Hon. Neto Agostinho, M.P.

20. Hon. Kaluma Peter, M.P.

21. Hon. Fatuma Ibrahim Ali, M.P.

22. Hon. Ben Momanyi Orari, M.P.

23. Hon. Tom J. Kajwang’, M.P.

24. Hon. (Bishop) Mutua Mutemi, M.P

25. Hon. Olago Aluoch, M.P.

26. Hon. (Dr) Christine Oduor Ombaka, M.P.
27. Hon. Munuve G. Mati, M.P.

28. Hon. Mwamkale William Kamoti, M.P.
29. Hon. James Bett, M.P.

1.3. First Reading of the Constitution of Kenva (Amendment) Bill,
2015

The Constitution of Kenya (Amendment) Bill, 2015 was read for the first
time on 11" February, 2015 and immediately committed to the Departmental
Committee on Justice and Legal Affairs for scrutiny in line with Standing
Order 127 (1) which states as follows:-

>4 Bill having been read a First Time shall stand committed to the
relevant Departmental Committee without question being put to it”’

1.4. Public participation in the consideration of the Bill

Standing Order 127(3) states as follows:-

“*The Departmental Committee to which a Bill is committed shall
facilitate public participation and shall take into account the views



and recommendations of the public when the Committee makes its
recommendations to the House’’

Pursuant to this Standing Order, the Committee invited the public through the
Daily Nation and Standard newspapers of 9" March, 2015 (See appendix 3)
to make representations on the Bill. The Committee did not however receive
any memoranda.

On 31% July, the Committee conducted public hearings on the Bill in Nairobi,
Nyeri and Kisumu Counties while on 1° August, 2015, it conducted hearings
in Mombasa, Isiolo and Trans Nzoia (Kitale) Counties where it received
public views. It was not possible to conduct hearings in each and every
County and the selected counties reasonably represented all regions of the
country.

13 Sittings of the Committee and adoption of report

The Committee considered views received during public hearings on 4th
August, 2015 in the Members’ Restaurant on 7" floor, Continental House,
Parliament Buildings. The Committee considered and adopted its report on
the same day and venue. The adoption of the report was proposed by Hon.
John Njoroge and seconded by Hon. (Bishop) Mutua Mutemi. There was no
dissenting voice to the adoption of the report. Minutes of the Committee’s
sitting adopting the report are annexed hereto as appendix 1. A list of
Members who attended the sitting is also annexed hereto as appendix 2.

1.6. Acknowledgement

The Chairperson wishes to commend Committee Members for their devotion
and commitment to duty which made the consideration of this Bill a reality.
The Committee further wishes to thank the Offices of the Speaker and Clerk
of the National Assembly for providing guidance and technical support
without which its work would not have been possible.

Hon. Speaker Sir,

On behalf of the Committee, I now wish to table this report in the House.

SIGNED.. ... } LV LK. o i v s i e
Hon. S
(Vice Chairperson)

Departmental Committee on Justice and Legal Affairs
-




2.0. BACKGROUND

The Bill is dated 27" May, 2014 and is sponsored by Hon. David Ochieng,
Member for Ugenya.

" The principle objective of the Bill is to amend the Articles 101(1) 136 (2) (a),
177 (1) (a) and 180 (1) of the Constitution of Kenya by changing the existing
dates for the general election for Members of Parliament and County
Assemblies, the President and Governors and Deputy Governors from second
Tuesday of August in every fifth year to third Monday in December of every
fifth year.

The Bill seeks to introduce a new date for conducting a general election that
would be more favorable to Kenya’s circumstances. The amendment is to
ensure that the date of elections reflects the unique circumstances and
traditions of Kenya. The current date of elections unduly disrupts the
education calendar, the tourism high season and the aspirations of a section of
Kenyans who are able to get time out of their busy schedules to take part in
general elections at their places of preference.

The Bill also seeks to clarify and put to rest all doubts that may exist in
regard to the date of the next general elections and the term of the current
parliament.

The Bill does not contain any provisions limiting any fundamental rights or
freedom though it concerns county governments. Its enactment will however
occasion additional expenditure of public funds.

3.0. PUBLIC PARTICIPATION IN THE CONSIDERATION OF
THE BILL

Standing Order 127(3) provides as follows:-

“*The Departmental Committee to which a Bill is committed shall
Sfacilitate public participation and shall take into account the views
and recommendations of the public when the Committee makes its
recommendations to the House’’

Pursuant to this Standing Order, the Committee invited the public through the
Daily Nation and Standard newspapers of 9" March, 2015 to make
representations on the Bill. The newspaper advertisement is annexed hereto
as appendix 3. The Committee did not however receive any memoranda.

On 31 July, the Committee conducted public hearings on the Bill in Nairobi,
Nyeri and Kisumu Counties while on 1% August, 2015, it conducted hearings
in Mombasa, Isiolo and Trans Nzoia (Kitale) counties where it received
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public views. It was not possible to conduct hearings in each and every
County and the selected counties reasonably represented all regions of the
country. The list of members of the public who attended the public hearings
are annexed hereto as appendix 4

Q) Qutcome of the public hearings

In Kisumu County, members of the public declined to make representations
on the Bill stating that they were prepared to do so only on the Two-Thirds
Gender Rule Laws (Amendment) Bill. Every effort by the Committee to
persuade them to make representations on the Bill fell on a deaf year.

In Nairobi, Nyeri, Mombasa, Isiolo and Kitale, an overwhelming majority of
the public supported the enactment of the Bill on the following grounds:-

(a) Interference with the Budget making process

The Budget making process spans 6 months from April to September of
every year. The Budget Policy Statement is submitted to Parliament in April
followed by countrywide public hearings by the National Assembly on the
Policy Statement in May. The National Treasury submits to the National
Assembly the Appropriations Bill in June the same month of which the
Minister for Finance reads the Budget Statement in the House. The Budget
making process if finalized in September with the passage of the Finance
Bill. The same process is also replicated in the County Assemblies.

The Constitution of Kenya provides for dissolution of Parliament 60 days
before general elections. If elections are to be held on the 2" Tuyesday of
August, it means interference with the whole budget cycle which also goes
against the spirit of the East African Community treaty to which Kenya is a
key member.

Both the National and County Governments have five year integrated
development plans and holding elections in August, 2017 will disrupt such

plans.

(b) Interference with the schools calendar

The Kenya Certificate of Secondary Education (KCSE) and the Kenya
Certificate of Primary Education (KCPE) examinations are done in October
and November of every year. If elections are held in August, and there is a
presidential run-off whether court induced or where no Presidential candidate
garners 50+1% of the total votes in the first round, then the run-off will
interfere with the elections.



It should be noted that virtually all polling stations are located in schools and
many teachers take part in the voting process as electoral officers and require
time off to be trained for this job days before the voting.

(¢) Interference with tourism activities

Kenya relies on tourism as one of its main income earners. August is the
tourism peak season where many foreign tourists visit the country. A major
tourist attraction activity which is the wildebeest migration from Serengeti
National Park in Tanzania to Masai Mara National Park in Kenya and vice
versa takes place from June to October of every year.

There is political tension associated with elections and should elections be
held in August, tourists will shun Kenya thereby making the government lose

out on much needed revenue for economic development.

(d) Disenfranchisement of voters

Many Kenyans in the major cities as well as the diaspora travel to their
upcountry homes in December for Christmas and other festivities and prefer
voting from there. Holding elections in August will deny them the
opportunity of registering and voting in their most preferred constituencies
thereby disenfranchising them.

(e) Interference with pastoral and cultural activities

Pastoralists are known to be moving from one area to the other with their
livestock in search of pastures and water. August is usually the middle of the
dry season country wide and all if not many of them are out there in search of
pasture and water and cannot be able to vote where they are registered or any
other place they would have preferred to vote since their exact movements
cannot be determined in advance.

August is also a time when Communities in Western Kenya, Trans Nzoia and
Uasin Gishu conduct initiation ceremonies to their young ones. The process
commences in June/July with the climax in August.

(63 Unsuitable weather conditions for campaigns and voting in
August

April to October are rainy seasons in a good number of areas most notably
areas around Lake Victoria, Kericho, Trans Nzoia, Uasin Gishu and Western
Kenya and holding elections in August will greatly interfere with the
electoral process especially campaigns and actual voting.

There is no rain countrywide in November and December and this would be
the most ideal months for campaigns and voting.



(2 Agricultural activities and electoral process

December is usually dry and thus very little agricultural activities are taking
place country wide. At this time of the year, many farmers have already
harvested their crops and are waiting for rains the following year to begin
agricultural activities for the year. It is only at this time that they can be able
to effectively take part in campaigns and voting. Further at this time of the
_ year, farmers have already supplied their harvest and have been paid or are
waiting to be paid the proceeds of which can be used to fund campaigns for
those who are seeking elective posts.

4.0. CONSIDERATION OF THE BILL

The Committee considered the Bill on 4™ August 2015 in the context of
representations made by members of the public during public hearings and
unanimously agreed with the public representations.

5.0. RECOMMENDATIONS

The Committee recommends that the Houses passes the Bill in its published
form.

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX

10



APPENDIX 1



MINUTES OF THE FIFTY SEVENTH SITTING OF THE DEPARTMENTAL
COMMITTEE ON JUSTICE AND LEGAL AFFAIRS HELD ON TUESDAY, 4™

AUGUST, 2015 AT 10.00 A.M. IN THE MEMBERS’' RESTAURANT ON 7™
FLOOR, CONTINENTAL H E, PARLIAMENT BUILDINGS

" PRESENT:-

Hon. Samuel Chepkong‘a, MP - Chairperson
Hon. Olago Aluoch, MP

Hon. Mutua Mutemi (Bishop), MP .
Hon. Tom.J. Kajwang’, MP
Hon. John Njoroge Chege, MP
Hon. Dr. Christine Ombaka, MP
Hon. David Ouma Ochieng, MP
Hon. Benson Mutura, MP

Hon. William Mwamkale,M.P
Hon. Kang‘ata Irungu, MP
Hon. Florence Kajuju, MP

Hon. Sammy Koech, MP

Hon. Moses Cheboi, MP

Hon. Muriithi Waiganjo, MP
Hon. Kaluma Peter, MP

Hon. Munuve Mati John, MP
Hon. Neto Agostinho, MP

Hon. Johanna Ngeno, MP

Hon. Paul Bii, MP

Hon. Charles Gimose, MP

Hon. Fatuma Ibrahim Ali, MP

ABSENT:-

Hon. Priscilla Nyokabi, MP - Vice Chairperson
Hon. Mohamed Abdi Haji, MP

Hon. William Cheptumo, MP

Hon. Boniface Otsiula, MP

Hon. Ndirangu Waihenya, MP

Hon. Ben Momanyi Orori, MP

Hon. James Bett, MP

Hon. Njoroge Baiya, MP

IN ATTENDANCE:-
NATIONAL ASSEMBLY



Senior Clerk Assistant
Clerk Assistant III
Clerk Assistant III

Mr. George Gazemba
Ms. Mary L. Lemerelle
Mr. Ahmed Salim

Ronald Walala - Legal Counsel 11
MIN NO. JLA/219/2015:- - PRELIMINARIES

The Chairperson called the meeting to order at 10.30 a.m. with a word of prayer from
Hon. Mutua Mutemi (Bishop), MP

MIN NO. JLA/220/2015:- CONSIDERATION AND ADOPTION OF REPORTS

(i) Report on the Constitution of Kenya (Amendment) Bill, 2015

The Bill was sponsored by Hon. David Ochieng and intended to move the general
elections date from August as per the constitution to December. The Committee
considered its report on the Bill and unanimously adopted it, having conducted public
hearings on the Bill on 31% July and 1** August, 2015 on in Nairobi, Mombasa, Nyeri,
Isiolo, Kisumu and Trans Nzoia.

The adoption of the report was proposed by Hon. John Njoroge and seconded by Hon.
(Bishop) Mutua Mutemi. There was dissenting voice to the adoption of the report.

(i) Report on the Insolvency Bill, 2015

The Committee considered and unanimously adopted its report on the Insolvency Bill,
2015. The adoption of the report was proposed by Hon. Moses Cheboi and seconded
by Hon. Neto Agostinho, MP. There was not dissenting voice to the adoption of the
report.

MIN NO. JLA/221/2015:- - ADJOURNMENT

The sitting was adjourned at ten minutes past noon.
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REPUBLIC OF KENYA

KENYA NATIONATL ASSEMBLY
! * ELEVENTH PARLIAMENT

~ DEPARTMENTAL COMMITTEE ON JUSTICE & LEGAL AFFAIRS

MEMBERS ATTENDANCE

ﬁ*i******ﬁ*’l*ﬁ********iiitiﬁ**i****ii**i****ii**iit**i*****iuiﬁﬂi**ﬁi*ii****i*i**i**t*********i***t****I\******i***i*ﬁ***ii***ﬁ!*

Date: l—‘—“ AAGQUET | X o5

Venue: "-FTH PLoop— CON TN ENTRL-

Agenda: ABMOPTION OF PEPOATS oy mCOWENGH QUL @ ConsT (Tunon OF Kenva
Chrevaryaen() Bl ; doig -

NAMES SIGNATURE
» .\L
1. Hon. Samuel Chepkonga (Chairperson) /YYM

2, Hon. Priscila Nyokabi (Vice Chairperson)

3. | Hon. Agostinho Neto m\

4. Hon. Ben Momanyi Orori N
5. | Hon. Benson Mutura W,/
6. Hon. Boniface Otsiula

7. | Hon. Charles Gimose ‘?Qm /\ ﬁ
18. Hon. Christine Ombaka (Dr.)
wb/ Kg\ .
9. Hon. David Ochieng’ W
d \

10. | Hon. Fatuma Ibrahim 7

11. | Hon. Florence Kajuju

12. | Hon. Irungu Kang’ata W.«

13. | Hon. James Bett

14. | Hon. Johanna Ngeno ,\,\,\,,\Q

L
15. | Hon. John Munuve WMS
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[16. | Hon. John M. Waiganjo /%%( E :;{, /Cév‘
17. | Hon. John Njoroge ’ ‘\J(@ﬁ___
18. [ Hon. John Olago Aluoch y&/
19. | Hon. Kamoti W. Mwamkale ‘ ’ m/\g)
. i 5l P
20. | Hon. Mohamed Abdi Haji = -
~ .
21. | Hon. Moses Cheboi M%_/
22. | Hon. Njoroge Baiya
23. | Hon. Paul K.Bii g; §
24. | Hon. Peter Kaluma ;
P
25. | Hon. Robert Mutemi (Bishop) T
26. | Hon. Sammy Koech e ) K
I [
27. | Hon. T.J. Kajwang /
28. | Hon. Waihenya Ndirangu /
29. | Hon. William Cheptumo (/

George Gazemba

For: The Clerk of the National Assembly
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PR LY

PageD

REPUBLIC OF KENYA

KENYA NATIONAL ASSEMBLY
ELEVENTH PARLIAMENT

Constituﬂon of Kenya (Amendment) Bill, 2015*' d
“of Kenya’?ﬂmendmem) (No.2) Bill, 2015

Article 118(1)(b) of the Constitution provides that “Parliament shall facilitate public
participation and involvement in the legislative and other business of Parliament
2~d its Committees.” Standing Order 127(3) states that “the Departmental
Committee to which a Bill is committed shall facilitate public participation and
shall take into account views and recommendations of the publlc when the
Committee makes its report to the House.” ,

susmssuon oF MEMORANDA ' i

The Constitution of Kenya (Amendment) Bill, 2015 and Gonstltutlon of Kenya
(Amendment) (No. 2) Bill, 2015 have undergone First Reading as stipulated in

‘the standing Orders of the House. The Bills, having been read for the First time,
stood committed to the Departmental Committee on Justice and Legal Affairs for
consideration and thereafter report to the House.

Pursuant to Article 118(1)(b) and Standing Order 127(3), the Committee invites
interested members of the Public to submit any representations they may have
on.The Constitution of Kenya(Amendment) Bill, 2015 and The Constitution
of Kenya (Amendment) (No.2) Bill. The representations may be forwarded to
the Clerk of the National Assembly, P.O. Box 41842-00100, Nairobi; hand-
delivered to the Office of the Clerk, Main Parliament Buﬂdmgs, Nairobi; or
emailed to clerk@parliament.go.ke; to be received on or before Monday,
March 16", 2015 at 5:00pm.
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GUEST ATTENDANCE

DEPARTMENTAL COMMITTEE ON JUSTICE & LEGAL AFFAIRS

TIME: 10.00 AM TO 5.00P.M | (1 ¢

VENUE: MAIN-CHAMBERS, MAIN PARLI

DATE: 3157 JULY, 2015

AGENDA: PUBLIC HEARING ON THE CONS

aown Leond. W
AMENT BUILDING (NAIROBI)

TITUTION OF KENYA (NO.1

(AMENDMENT) BILL.2015.& TWO THIRDS GENDER RULE LAWS BILL, 2015
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