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CIIAIRMAN'S FORXWOR.D

The Speaker, Hon. Justin Muturi, conveyed this petition to the House on 14h

December 20l7in accordance with the provisions of Standing Order No. 225 (2) O).

The Petition seeks to draw the attention of the House to the following-

1. The inherent limitations of the Penal Code, Cap 63 Laws of Kenya in respect of

the offences of fraud, fraudulent activities, and conspiracy to defraud;

2. The inadequacies of the Penal Code in preventing and prosecuting persons who

set up companies with the sole intention of defrauding innocent Kenyans both

in private and public capacities;

3. The increasing number of cases pending before our courts where persons

registered companies with the sole intention of perpetrating fraud on entities

both legal and natural and especially creditors including National and County

taxation authorities and judgment debtors of the company;

4. The need to hold directors of companies engaging in fraudulent trading or other

fraudulent activities personally criminally liable for the said criminal actions

and / or omissions; and

5. The need to provide prosecutors with increased powers in respect of tracing

and recovery of assets and property obtained, misappropriated, disposed,

tansferred, or otherwise dealt with by directors and/ or officials of companies

fraudulently with a view to defeating, the ends ofjustice and/ or the law.

The Petition was thereafter referred to the Deparlmental Commitee on Justice and

Legal Affairs for consideration and

with the requirements of StandngOrder 227.

,l
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In considering the Petitiorq the Committee, dr:ring one of its sittings, held a meeting

with the petitioner Mr. Allen Waiyaki Gichuhi. The meeting was aimed at inquiring

into the issues raised in the Petition.

The Committee appreciates the assistance provided by the Office of the Speaker and

the Clerk of the National Assembly that enabled it to discharge its functions in

considering the petition.

On behalf of the Committee, ffid pursuant to Standing Order, 227 it is my duty to

table on the Floor of the House the Report of the Committee on the petition.

Hon. William Cheptumo, MP

Chairperson, Departmental Committee on Justice and Legal Affairs
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CIIAPTER ONE

l.OPREFACE

L.L. Mandate of the Committee

The Deparhmental Committee on Justice and Legal Affairs derives its mandate

from Standing Order No. 216(5) which provides for the functions of Departmental

Committees as follows:-

(a) irwestigate, inquire into, and report on all matters relating to the mandate,

management, activities, administration, operations and estimates of the

as stgned ministries and departments ;

(b) study the programme and policy objectives of ministries and departments and

the effectiveness of their implementation;

(c) study and review all legislation referued to it;

(d) study, as.rer.r and analyse the relative success of the ministries and

departments as measured by the results obtained as compared with their

stated objectives;

(e) investigate and enquire into all matters relating to the assigned ministries

and departments as they may deem necessary, and as may be referued to them

by the House;

(fl vet and report on all appointments where the Constitution or any law

requires the National Assembly to approve, except those under Standing

Order 204 (Committee on Appointments)

(g,) examine treaties, agreements and conventions;

(h) make reports and recommendations to the House as ofien as possible,

i nc ludin g r e c omme ndati on of pr opo s e d I e gi s I at t o n ;

O consider reports of Commissions and Independent Offices submitted to the

House pursuant to provisions of Article 254 of the Constitution; and

0 examine any questions raised by Members on a matter within its mandate.

The Second Schedule of the Standing Orders on Departmental Committees further

outlines the Subjects of the Committee, as follows-

(a) Constitutionalaffairs;

i

t
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1.2. Committee Membership

The Committee was constituted on Thursday, 14tr December, 2017 andcomprises the

following Honourable Members-

Hon. William Cheptumo, M.P. Chairperson

Hon. Alice Muthoni Wahome, M.P. Vice Chairperson

Hon. John Olago Aluoch, M.P.

Hon. Roselinda SoipanTuya, M.P.

Hon. Charles Gimose, M.P.

Hon. Johana Ng'eno, M.P.

Hon. William Kamoti Mwamkale, M.p.

Hon. Ben Orori Momanyi, M.P.

Hon. Peter Opondo Kaluma, M.P.

Hon. Jennifer Shamalla, M.P.

Hon. Beatrice Adagala, M.P.

Hon. Gladys Boss Shollei, CBS, M.p.

Hon. John Munene Wambugu, M.P.

Hon. George Gitonga Murugar4 M.p.

Hon. Anthony Githiaka Kiai, M.P.

Hon. John Kiarie Wawerq M.P.

Hon. Japheth Mutai, M.P.

Hon. Adan Haji Yussd M.P.

Hon. Zuleikha Hassan, M.P.

(b) The administration of law and Justice

(c) The Judiciary;

(d) Publicprosecutions;

(e) Elections;

(D Etlics, integrity and anti-comrption; and

(g) Human rights.
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1.3.@
Mr. George Gazemba

Mr. Denis Abisai

h[s. Doreen Kaxani

N[s. Halima Hussein

lvIs. Fiona Musili

Mr. Omar Abdirahim

Mr. Joseph Okongo

Mr. Hakeem Kimiti

Ms. Roselyne Ndegi

Mr. Richard Sang

Senior Clerk Assistant and Head of Secretariat

Principal Legal Counsel I
Legal Counsel tr

Clerk Assistant Itr

Research Officer Itr

Fiscal Analyst Itr

Media Liaison Officer

Audio Officer

Serjeant-at-Arms

Serjeant-at-Arms
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CHAPTER TWO

2.OCONSIDERATION OF TIM PETITION

The Committee commenced its consideration of the Petition by meeting the Petitioner

on 10tr April 2018. During the meeting, written and oral evidence was adduced as

noted hereunder:-

2.l Submissions bv the Petitioner Mr. Allen Waivaki Gichuhi

In his petition, Mr. Allen Waiyaki Gichuhi, sought to draw the attention of the House

to the following-

1. The inherent limitations of the Penal Code, Cap 63 Laws of Kenya in respect of
the offences of fraud, fraudulent activities, and conspiracy to defraud;

2. The inadequacies of the Penal Code in preventing and prosecuting persons who

set up companies with the sole intention of defrauding innocent Kenyans both

in private and public capacities;

3. The increasing number of cases pending before our courts where persons

registered companies with the sole intention of perpetrating fraud on entities

both legal and natural and especially creditors including National and County

taxation authorities and judgment debtors of the company;

4. The need to hold directors of companies engaging in fraudulent trading or other

fraudulent activities personally criminally liable for the said criminal actions

and / or omissions; and

5. The need to provide prosecutors with increased powers in respect of tacing

and recovery of assets and property obtained, misappropriated, disposed,

transferred, or otherwise dealt with by directors and/ or officials of companies

fraudulently with a view to defeating, the ends ofjustice and/ or the law.

The petitioner submitted that the Penal Code, while containing various provisions on

Fraud, had not evolved to keep up with the evolution of fraud especially through

corporate entities. It was his submission that the provisions on fraud contained therein

Page 10 of 21



were not suffrcient to deal with rising and sophisticated instances of fraud which

include but are not limited to:

a. Deceptive accounting practices meant to give impression of high profitability

and revenue, prevalent in listed companies seeking to drive up share prices;

b. Diversion of company fi.rnds for personal profit/ gain- prevalent in privately

held companies where the executive directors may fraudulently divert company

funds for their own use;

c. Companies, including shell and shelf companies, created and run with the sole

intention of defrauding the innocent public- many of these amass liabilities due

to fraudulent practices and when sued for these liabilities are found not to have

actual assets;

d. Fraudulent transfers and preference- where directors of debtor companies

transfer company assets in order to defeat just debts; and

e. Fraudulently absconding with assets to defeat decretal debts.

It was his considered opinion that the country would greatly benefit from the

enactment of an Act that would comprehensively deal with this unforfunately

prevalent menace. Further, a single consolidated Law would be easier to create

awareness of and enforce than the multiplicity of disjointed sections contained in the

various laws presently dealing, albeit inadequately, with the issue of fraud.

The petitioner therefore prays that Parliament:

A. Do consider for enactnent a Fraud Act along the lines of the United

Kingdom's Fraud Act 2006, an outline of whose important provisions is as

follows:

l. Fraud;

2. Fraud by false representation;

3. Fraud by failing to disclose information;

4. Fraud by abuse of position;

5. Definitions of 'gain' and 'loss' in respect of fraud offences;

6. Possession of articles for use in fraud;
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7. Making or supplying articles for use in fraud;
8. Definition of articles of fraud;

9' Participating in fraudulent business carried on by sore trader;
10'Participating in fraudulent business carried on by company;
1 1. Obtaining services dishonestly;

l2.Liability of company offrcers for offences by company;
13.A requirement that a person cannot be excused from answering a

question in proceedings relating to property or comprying with an order
made in proceedings related to properfy on grounds of self-incrimination
under the Act or related offence. whilst arso maintaining the
constitutional right not to self- incriminate by declaring statements and
admissions made in the answer therein and comprying with such order,
inadmissibre in evidence in proceedings for offences under the proposed
Act and related proceedings being conspiracy to defraud and any such
other offence involving fraudulent conduct and purpose.

14' Defrnition of proceedings rerated to property as proceedings for-
i. The recovery or administration of any property,
ii. The execution of a trust, or
iii. An account of any property or dealings with property,

and "propert5r" means money or other property whether real or
personal (including things in action and other intangibre properfy).

15. Savings and transitional provisions.

B' In the alternative, do consider adoption of the [rK Fraud Act 2006with such
amendments, modifications, deretions and additions as may be necessary to
serye the ends ofjustice within ourjurisdiction.

Page 72 of 2t
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2.2

Law Reform Commission

while considering the Petition, the committee sought the views and comments of the

officeoftheAttorney.GeneralandtheKenyaLawReformCommission,sonthe
same

At the time of the adoption of this Report, the Committee had not received any

response from the Offrce of the Attorney General'

2.3Views of the Kenva Law Reform Commission

The Kenya Law Reform Commission responded to the issues raised by the Committee

with regard to the Petition as follows-

1. Specilic issues raised by the Committee

(i) The inherent limitations of the penal code cap 63 Laws of Kenya in respect

of fraud, fraudulent activities and conspiracy to defraud

overtheyears,thePenalCodehasnotatffactedorbeenaccordedsufficient

attention and traction in terms of law reform' consequently the provisions of the

Actrelatingtofraudorconspiracytocommitfraudasstipulatedhavenotbeen

under constant reform to keep pace with the evolution of fraud in the modern

economy.

Indeed,thePenalCodeislimitedinrespectofdealingwithrisingand

sophisticated cases of new trends of fraud such as bank fraud' insurance fraud'

pyramidschemefraud,andstockmarketfraud,amongothers.Inadditionthe

classification and characterization of the inchoate offence of conspiracy to fraud

1S inadequate. This inadequacy has presented challenges to the prosecutors 1n

effecting successful prosecutions on co-Rspiracy-to defraud as well as-other

inchoate offences.
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Rapid development in technology has firrther made it diffrcult for the Penal Code

to facilitate the trials of technology-related criminality, such as those relating to

credit cards, PIN entry devices, and intemet frauds, irmong others. This Act is

certainly not flexible enough to respond to these emerging types of criminality.

There has been an attempt to mitigate these Penal Code short comings by

providing for and addressing the offence of fraud in various other legislation. The

danger of this approach is that it results in some 'charge sheet arbitage'where it

is left upon the prosecutors to decide which law relating to fraud to base their

prosecution, that is, whether the sector or the Penal code.

(ii) The inadequacies of the Penal Code in prosecuting persons who incorporate

companies with the sole intention of committing fraud

It is true that the Penal Code does not have provisions to deal with persons who

incorporate companies with the intention of committing fraud. However, absence

of such provisions is good law, as otherwise it would contradict the development

of corporation law. The Kenyan legal system recognizes the principle of corporate

legal personality. It is an accepted understanding that a company, upon

incorporation, acquires an identity distinct and separate from ttrat of its promoters,

shareholders, with separate righrc and liabilities.

Being a non-natural person, a corporation works through its agents who may be

the directors, managers or servants of the company. Therefore, any offence such

as fraud and other that may result into criminal liability ought to be directed upon

the corporate entities themselves or their managers, not on the promoters

irrespective of their mens rea (intention).

The regulation of the companies, including any criminality by the directors, ought

to be handled by the law relating to companies. If people who incorporate the

company are to be pursued for any criminal liability pu{pose, it should be on very

exceptional cases.
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Nevertheless, it is our view that the Penal Code is inadequate in holding

companies as well as other corporate entities liable for their misdoings that are of

a criminal nature. Despite the development in other jwisdictions, the concept of

holding a "company as a criminal" in the Kenyan criminal justice system is yet to

evolve. The only relevant provision on the offences by corporations, societies,

and similar bodies in the Penal Code states as follows:

"Where an offence is committed by any company or other body corporate, or

by any society, association or body or persons, every person charged with, or

concerned or acting in, the control or management of the affairs or activtties of

such company, body corporate society, association or body of persons shall be

guilty of that offence and liable to be punished accordingly, unless ff rs proved

by such person that, through no act or omission on his part, he was not aware

that the offence was being or was intended or about to be committed, or that he

took all reasonable steps to prevent its commission."

This provision criminalizes the acts of directors and other managers of the company.

The Commission observed that this is in line with the Companies Act. Whereas there

would be no difficulty in ascribing criminal liability upon company directors where

their culpability is established, difficulties arise when the company itself is to be

perceived as the subject of criminal law. This lacuna of not having mechanisms to

hold the companies in the country criminally liable is unfortunate. This is because

corporations, either through their negligence or acts or otherwise omissions, continue

to perpetrate or contribute towards the preparation of criminal wrongs. A traditional

defence to the effect that the corporation lacks the mental element or that the act can

onty Ue attriUutea to tfrb indiviaual peison has been rightly scrapped--by sohe

jwisdictions. However, questions may arise as to the types of crimes a corporation

may commit and the forms or kinds of punishment or consequential penalties that may

be imposed upon a corporation.

I

:
fi

t
fr
iE
fia
FI
ii
1,,

,;::

;

,;;

ir:

,i;

,:.

l:-:

{;
.:1

--a

;i

i
ii

I
I

Page 15 of 21



't.l

In the first question, our view is that the penal code ought to address key issues in

relation to fraud by a company on issues such as deceptive accounting practices,

fraudulent absconding with assets to defeat decretal debt, among others. Sanctions of

criminal liability of corporations ought to be generally by way of proportionate

fines.This is due to the reality that a fine imposed on a company would ultimately

impact on the shareholders whose assets or profit margin is depleted or reduced. The

employees may be afflected too, because the fine impoverishes the company.

In the United States, criminal liability on companies has been adopted and that has

seen an increase of criminal fines and heralded a change on the management of
corporations. The penal code therefore needs to provide for the aspect of criminal

liability on companies to deter the rising cases of using companies to effect fraud.

However, it should be reluctant to penalise the promoters of a company as this may

have an adverse effect on the development of corporation law and practise in the

country.

(iii) The increasing number of cases pending before courts where persons

registered companies and used them to commit fraud on entities both legal

and nafural persons especially creditors including government taxation

authorities and judgement debtors of companies

Further to the issues responded to in (ii), the promoters of the companies should

generally not be held liable. Any act of alleged criminality including on the aspect of

fraud ought to be brought upon the management of the company.Various laws contain

provisions on how to deal with fraud on various aspects. Some of these include:

a) The Tax Procedures Act

This act provides for a penalty in relation to fraudulent claim for refund. It
provides that a person (including a company) who fraudulently makes a claim

for a refund of tax shall be liable to pay a penalty of an amount equal to two

times the amount of the claim. It furttrerpenalizes acts of a person who claims

Page 16 of 21



any relief or refund to which he or she is not entitled; or makes any incorrect

statement which affects his/her liability to tax; or prepa.res false books of

account or other records relating to that other person or falsifies any such

books of account or other records; or deliberately defaults on any obligation

imposed under a tax law

b) The Companies Act

Section 787 of this Act provides for investigation of company's affairs in

some cases, especially in relation to fraud. Some of these instances is powers

offered by a Court to appoint one or more competent inspectors to investigate

the affairs of a company and to go and report on its affairs in such a manner

as the court directs if it appears to the court on a report from the Attorney

General that there are circumstances suggesting that the company business is-

. Being conducted with a intent to defraud its creditors or the creditors

of any other person or otherwise for a fraudulent or unlawful purpose

that the company was formed for a fraudulent or unlawful purpose;

o That persons responsible for the company formation or the

management of its affairs are or have been guilty of fraud, misfeasance

or other misconduct towards it or towards its members;

o That the company's members have not been given all the information

with respect to its affairs that they might reasonably expect to have

been given.

This provision in the Companies Act, to some extent, considers the

probability ttrat a criminal liability may be attributed to the promoters of a

company in ce1lain ins!rce1but :n the oller ojthe_court. Fylher, there are

common law principles on lifting the veil of a company to reveal the actual

and beneficial owners that would be applicable in cases where various

persons connected with the company would be under investigation for fraud.
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c) Prevention of fraud (investments) act no I of 1977

This law was enacted to provide for the control of persons dealing in

insecurities, and for the more effective prevention of fraud in investnents and

related matters. Unfortunately, with the enactnent of various laws regulating

financial markets, this law has ceased to have much effect and it ought to be

repealed or significantly reformed.

d) The proceeds of Crime and Anti-Money Laundering Act

This act sets up the Assets Recovery Agency which is tasked with the

mandate to trace, freeze and confiscate proceeds of all crime. The only

difficulty with this set up is that the assets recovery agency is housed under

the office of the attorney general thus presenting a potential conflict and

duplicity of functions with office of director of public prosecutions.

(iv) The need to hold directors of companies engaging in fraudulent trading

criminally liable for their acts

The Companies Act contemplates various instances where the directors of
company may be criminally liable for their acts. As earlier discussed, the Penal

Code envisages such a situation where directors and managers may be held liable

for their conduct in the management of the company. Such provisions would

nevertheless need to be enhanced.

2. Comparative Analysis

The laws relating to fraud in some other selected jurisdiction are as follows-

a) United kingdom

The United Kingdom has enhanced the Fraud Act, 2006 (cap 35). This Act

creates a criminal offence of fraud. It defines fraud to include three classes:

fraud by false representation, fraud by failing to disclose infonnation and fraud

by abuse ofposition.
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It provides where an offence is committed by a body corporate, but was carried

out with the 'consent or connivance' of any director, manager, secretary or

officer of the body- or any person purporting to be such- then that person, as

well as the body itself, is liable

b) Guyana

The State of Guyana has enacted the Criminal Law (Offences) Act, Chapter

8:01 Laws of Guyana. This Act in Sections 203-208 contain detailed provisions

dealing with corporate fraud as well as sections 214-220 dealing with

fraudulent debtors

c) Isle of man

This country has enacted the Fraud Act, 2017. This Act is fashioned with the

IIK Fraud Act 2006. Of importance is section 17 of the Act which creates

liabitity for the officers of a corporation that commits offences under the Act.

3. Conclusions and Recommendation

(i) The legal provisions relating to conspiracy to defraud and corporate fraud in

Kenya are inadequate. This has been exacerbated by the slow pace of legal

reforms directed at the Penal code.

(ii) There is need for Kenya to stengthen the provisions on corporate fraud and

develop the law to include holding corporations criminally liable as it has

evolved as practise with other jurisdictions.

(iii) It is a good practice to have single consolidated law dealing with penal

offences than have multiplicity of disjointed penal laws contained in the

various laws

(iv) Therefore, the Commission advises against enacting a law solely to tackle the

issue of fraud. The Commission believes it's not wide enough to warrant
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housed in a statute on its own Even in the IIK where they have enacted such a

law, it was for purpose of replacing the UK Theft Act. It is a small Act with

few provisions.

(v) The Commission also recommendsthat the issues raised of corporate and new

Eends of frauds be included in the Penal Code. In addition, the penal code

needs a comprehensive review to align it to ttre constitutional and factor in
other new tends of criminal offences as discussed.
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CIIAPTER THREE

3.0 COMMITTEE FINDINGS AND RECOMMENDATIONS

3.l Committee Findines

The Committee made the following observation from the evidence adduced during the

meetings-

Fraud is multi-faceted, as such there are several pieces of legislation dealing with it,

namely the Penal Code,the Anti-comrption and Economics Crime Act 2003, Public

Procurement and Disposals Act2015, Proceeds of Crime and Anti-Money Laundering

Act 2009(revised 2016), Bribery Act 2016, and the Computer Misuse and

Cybercrimes Act 2018, among others.

3.2 Committee Recommendations

In response to the prayers by the Petitioner, the Committee recommends as follows-

There is need to engage the Attorney General and the Kenya Law Reform

Commission to look at the gaps in legislation handling Fraud and help determine

if there is need for a single piece of legislation to deal with Fraud.

Sign.............. Date..........1'k.:...f 3=. :.i

Hon. William Cheptumo, MP

Chairman, Departmental Committee on Justice and Legal Affairs
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PETITIONER

Mr. Allen Waiyakt Advocate of the High Courl of Kenya

MIN No. 103/2018: PRELIMINARIES

The Chairperson called the meeting to order at 11:00 a.m. which was followed by a

word of prayer from the Vice Chairperson.

MIN No. 104/2018: CON TION OF A PETITION BY ALLEN
WATYAKI GICHI]HI. ADVOCA ON

ENA OF'ANTI.FRAI]D LEGISLATION

Mr. Allen Waiyaki Gchuhi, an Advocate of the High Court ofKenya and Chairperson

of the Law Society of Kenya appeared before the Committee and argued a case in

support of his petition seeking the National Assembly's enactment of anti-fi'aud

legislation. He cited the following reasons in supporl of his petition-

The inherent limitations ofthe Penal Code, Cap 63,Laws of Kenya in respect

of offences of fraud, fiaudulent activities and conspiracy to defraud;

(ii) The inadequacies of the Penal Code in preventing and prosecuting persons

who set up companies with the sole intention of defrauding innocent both in

in private and public capacities;

(iii) The increasing number of cases pending before courts where persons

registered companies with the sole intention of perpetrating fraud on entities

both legal and natural especially creditors including national and county

toration authorities and judgement debtors of companies;

(iv) The need to hold directors of companies engaging in fraudulent activities

personally criminally liable for the said criminal actions and omissions;

(v) The need to provide prosecutors with increased powers in respect of t'acing

transfened or otherwise dealt with by the directors of companies fraudulentiy

with a view to defeating the ends ofjustice.

(i)
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The Committee was satisfied that the Petitioner's case for enactnent of anti-fraud
legislation had merit and resoived to rneet the Attorney-General and KenyaLaw
Reform Commission with a view to agreeing on a process of developing draft
Iegislation for enactment.

The Petitioner in his capacity as the chairperson of the Law Society of Kenya
underscored the need for the Society and the Committee to enhance s}.nerry and
submitted that he will organize a forum for the Committee and the Society to deliberate
on how to reiltzc, this objective.

MIN No. 105/2018: APPROVAL IIEARING ON THE VETTING OF
JUSTICE MOIIAN/mD ABDULLAIil WARSAN/m
FOR APPOINTMENT AS A MEMBER OF THE
JUDTCIAL SERVICE COMMISSTON

The meeting was infonned that the National Assembly had been served and
complied with a court order prohibiting it from vetting the nominee. The order
further prohibited the nominee from appearing for vetting.

The Committee deliberated on the court order and observed that in view of the fact
that the National Assembly had comptied with the order, vetting could not pr-oceed
on lltr April, 2018 as scheduled, pending the outcome of the case filed. fo tnit
regard, it was agreed that the Committee tables a report in the House on the status of
the vetting and that a meeting be held on Wednesday, 11d' April , 2Ol8 to consider
and adopt the report for tabling.

MIN No. 106/2018: ADJOURI\MENT

There being no other business to tansacl the Chairperson adjourned the mssfing at
L2:25 p.m. till ednesday, t 1s april at 11.00 a.m. at a venue to be communicated.

Signed
Chairperson

,^, (\,-\
Date J6t 1
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BIIILDINGS

PRESENT-

1. Hon. William Cheptumo, M.P.
2. Hon. Alice MuthoniWahome, M.P.
3. Hon. Peter O. Kaluma, M.P.
4. Hon. John OlagoAluoch, M.P.
5. Hon. William K. Mwamkale, M.P.
6. Hon. Jennifer Shamalla, M.P.
7. Hon. Anthony G. Kiai, M.P.
8. Hon. George G. Murugar4 M.P
9. Hon. Beatrice Adagal4 M.P
10. Hon. John KiarieWaweru, M.P.
I l. Hon. John M. Wambugq M.P.

ABSENT WITH APOLOGIES

1. Hon. Ben Momanyi, MP.
2. Hon. RoselindaSoipanTuyq M.P
3. Hon. Charles Gimose, M.P.
4. Hon. Japheth Mutai, M.P.
5. Hon. Adan Haji Yussufi M.P.

ABSENT

l. Hon. ZuleikhaHassan, M.P
2. Hon. Johana Ng'eno, M.P.

IN ATTENDAI\CE

l. Ms. HalimaHussein
2. Ms. Fiona Musili

Chairperson
Vice Chairperson

COMMITTEE SECRETARIAT

Third Clerk Assistant
Researcher Officer III

MIN No. 355/2018 PRELIMINARIES

The chairperson called the meeting to order at 11.00 A.m. which was followed by a word of
prayer from Hon John Olago, MP.

MrN No. 356/2018 CONTIRMATTON oF pREvrous MTNUTES

1



l. Minutes of the 94tr Sitting held on Tuesday 27th November,2018 at 11.00 am in CPA

Room were confirmed as true record of the proceedings and signed by the Chairperson

after being proposed by Hon.John Kiarie, M.P and seconded by Hon. Beatrice Adagala
MP.

MIN No.357/2018 CONSIDERATION AND ADOPTION OF TIIE
DRAFT RTONA ON F'OR

ENACTMENT OF A FRAUD ACT ALONG
THE OF' THE IINITET)
KTNGDOM'S FRAUD ACT 2OO6.BY ALLEN
GICHIIHI

The Committee considered and unanimously adopted the draft report on the petition for

enactment of a Fraud Act along the lines of the United Kingdom's Fraud Act 2006, by Allen

Gichuhi

MIN No.358/2018: ADJOURNMENT

There being no other business to transact, the Chairperson adjoumed the meeting at 12.50 p.m

Signed <:----
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PETITION
(LIttder Artide 119(1) of tttt Cottstitrttitttt,20'10 anil Sec.tiott 3 of ttut Pt:titiott to pn7!ir,,,u,tt (prrcerlttrc) At:t No, 22

of2072, Lnus of Kcnyn)

TO: THE NATIONAL ASSEMBTY

MAIN PARLIAMENT BUILDINGS

NAIROBI

I' ALLEN WAIYAI(I GICHUHI, the turdersignetl, a cihjzen of Kenya DRAW the atte,tio, of tlre House to
the follou,ing:

1' The in]lerent limita Hons of the Penal code, cap (J Larvs of Kenya ir.r respect of flre .ffe'ces of fi.a,cl,
fi'auc{ulent activities, ancl conspir.acy to clefianci;

2, The inaciequacies of the penal Cocle in preventirrg Erncl p.rr6seruttng persons wlto set up conrpalies
w.ith fhe sole irrtention of ciefraucling imocient Keny1119 both in Frivate arrd pu![is capacilies;

3' The itrcleasing ntrmtrel of cases ]rending before our courts urhere persons registerecl companies with
the sole intentioil of perpeh'atir-rg fraucl on entitics both legal anct nahrral a'ci especialiy creditors
inclucling Nadonal and counFy taxatiorr authorities and jucigment clebtorc crf the companyi

'I' The neccl to holcl clilec'tors of cort[ratries errgaging irr fi'auclulerrt h.ading or. other. fraurlu]ent
activities 1'ersonally crinrinarly liable for the sairi crinunal actions ancl/ol ornissions; ancl

5. The neecl to provir{e prosecutot..s with ilcleasecl por,r,ers in resPegt of tracing and recover.y assets
ancl prop'rerty obtained, rnisappropriatecl, clisposecl, h'ansferrecl, or othelrrise .lealt rryilh by director.s
anel/or officials of cornpanies fi'audulently with a view to c{efeating the encls of juslice a^c{/.r the
lanr.

THAT tiris being a legisleitive nratLer mlel1, within rhe purview ancl province of parliame't, the matter is
, hereL]y sutrmitted for first consic{eration to Parliament ancl THAT the issues in ues}:ect of which this petihon

is ntacte ate not pcntlilg before any court of law,constihrtional, or legal bocly to the petitioner,s lrest trelidf
ancl kuorvledge HEREFORE your hrrmble Petitioner pray6 that parliament:

A' Do consicler for enactment a Fraucl BiIi along the iines of the Unitecl Kingdom,s Fraucl Act 2006, a.
outline of whose importar.rt l.rrovisions is as follows:

1. Frauc{;

?. Iraur{ by false repr,esentatiorr;

3. Fraucl Lry fairing to c{isclose.ilformation;

4. Fraud Lry abuse of positioru

5. Definitions of 'gairr' anc{ ,loss, in respect of fra

6. Possession of ar-ticles for use in fraurc{;

7. Making or su1:plyi:rg articles for use in fraucl;

8. Definihion of ar.ticles of fiaucl;

li,j
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9. Participafing i.n frauclulent t'rusiness cauiecl on by sole h'acler;

L0. Participafing in franclulent busi:ress carrietl orr bir cornpanyi

11. Obtairing services dislror-rcstly; .

12. Liatriliry of compa,y officets for offe.ces by co,rpany;

13' A lequirement that a person catlrot Lre excusccl from arrsweri:rg a quesrion ilr presggglil.l*,
relating to property or complying with an or.clcr nrarle in Froceet{ir.rgs relatecl to property on
glouncls of self-incrimination unller the Act ol a lelated offence. Whilst also rnaintai'ing the
Colrstihrtional rigl'rt trot to seU-incrinrilrate by rleclarirrg staremenls alcl aclmissio's uracle j'
the answer thet'ein ancl comPlying with such orc{ers, inac{missil'rle in eviclerrce in proceedirrgs
for offences uncler the proPosec{ Act and lelateci proceeclings being corupir.acy to defi.a,c{
anc{ arly sttch other offence i'rvolvfurg frauclulent conrluct anc{ pulpose.

14. Definition of proceed"ings related to property as proceeciings for-
i. the recovery or aclminish.ation of arry property,

ii, the c'xecutiorr of a trust, or

iii. a, account of a,y properry or cleali^gs with property,

anci "property" lneaus mol.ley or other properb/ wlrether real or personal (ilcluciing
things in action ancl other intangilrle properfy).

15. Savings ancl Transitional Provisions.

B. In lhe alternative, clo consicler aclopHon of the UK Frautl Act 2005 with such arne'clments,
urr'-rclificatious, deletions and aciclitious as may be necessaly to serve the ends of justice witli' our.
jtuiscliction.

And your Petitioher will ever pray.

DATED at NAIROBI rhis 29rH day of NOVEMBEF.Z}TZ

Allen d iyalci Gichrrlri FClArb

ID No. 7L061762

C/o Wamae tt Al.len Adaocates

Top Plaza, i.tt Pl6sf

I(i n rI a n u na Ro a d/I(N nb mt r D r ia e

Off Ngoug Road

P.O. Box 4L32 - 0A200

Nairobi
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presentationr,fJliff fi:tilili:r"#ll'JH".,tiveoff icer
on the Need for the Enactment of Anti-Fraud Legistation

ln a Meeting with the National Assembty Committee on Justice and Legat
Affairs

On 2nd May 2018

Tab e of contents

l. Response to specific questions

activities and conspiracy to defraud
F lnadequacies of the penat code in prosecuting persons who

incorporate companies with the sote intention of committing
fraud

bot$',natural and legal persons
) The need to hold directors of companies engaging in fraudulpnt

trading criminally liable for their acts ',

2. Comparative Analysis

3.' Conclusions and Recommendations

I. RESPONSE TOSPECtFtC TSSUES

The inherent limitations ofthe penal code Cap 53 Laws of Kenva

KLRC

t)

in respect of fraud. fra t activities and conspi:acv to defraud
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I
a Over the years, the Penal Code has not attracted or been accorded

sufficient attention and traction in terms of law reform.

Consequently, the provisions of the Act relating to fraud or
conspiracy to commit fraud as stipulated have not been under
constant reform to keep pace with the evolution of fraud in the
modern economy.

Indeed, the Penal Code is limited in respect of dealing with rising and
sophisticated cases of new trends of fraud such as bank fraud,
insurance fraud, pyramid Scheme fraud, and stock market fraud,
among others.

ln addition, the classification and characterisation of the inchoate
offence of conspiracy to fraud is inadequate. This inadequacy has
presented challenges to the prosecutors in effecting successful
prosecutions on conspiracy to fraud as well as other inchoate
offences.

Rapid development in technology has further made it difficult for the
Penal Code to facilitate the trials of technology-related criminality,
such as those relating to credit cards, PIN entry devices, and internet
frauds, among others. This Act is certainly not flexible enough to
respond to these emerging types of criminality.

There has been attempt to mitigate these Penal Code short comings
by providing for and addressing the offence of fraud in various other
legislation.

The danger of this approach is that it results in some 'charge sheet
arbitrage' where it is left upon the prosecutors to decide which law
relating to fraud to base their prosecution, that is, whether the sector
law or the Penal Code.

o

o
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a It is true that the Penal Code does not have provisions to deal with
persons who incorporate companies with the intention of committing
fraud.

However, absence of such provisions is good law, as otherwise it
would contradict the development of corporation taw. The Kenyan
legal system recognises the principte of corporate tegal personality. lt
is an accepted understanding that a company, upon incorporation,
acquires an identity distinct and separate from that of its promoters,
shareholders, with separate rights and liabitities.

Being a non-natural person, a corporation works through its agents
who may be the directors, managers or servants of the company.
Therefore, any offence such as fraud and others that may result into
criminal liability ought to be directed upon the corporate entities
themselves or their managers, not on the promoters irrespective of
their ment rea (intention).

The regulation of the companies, inctudins any criminatity by the
,directors, ought to be handted by the law relating to companies. lf
people who incorporate the company are to be pursued for any
criminal liability purpose, it should be on very exceptional cases.

Nevertheless, it is our view that the penal code is inadequate in
holding companies as wetl as other corporate entities liabte for their
misdoings that are of criminal nature.

Despite the development in other jurisdictions, the concept of
holding a "company as a criminar" in Kenyan criminal justice system
is yet to evolve. The only retevant provision on the offences by
corporations, societies, and similar bodies in the Penal Code states as
follows:

"where an offence is committed by any company or other body
corporate, or by any society, association or body of persont, every
perton charged with, or concerned or acting in, the control or
management of the affairs or activities of such company, body
corporate, society, association or body of persons shall be guitty of
that offence and liable to be punished accordingly, unless it i proved

o
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by such person that, through no act or omission on his part, he was
not aware that the offence was being or was intended or about to be
committed, or that he took all reasonable steps to prevent its
commission. "

This provision criminalises the acts of directors and other managers
of the company. We observe this is in line with the Companies Act.

Whereas there would be no difficulty in ascribing criminal liability
upon company directors where their culpability is established,
difficulties arise when the company itself is to be perceived as the
subject of criminal law.

This lacuna of not having mechanisms to hold the companies in the
country criminally liable is unfortunate. This is because corporations,
either through their negligence or acts or otherwise omissions,
continue to perpetrate or contribute towards the perpetration of
criminal wrongs.

A traditional defence to the effect that the corporation lacks the
mental element or that the act can only be attributed to the individual
person has been rightly scrapped by some jurisdictions.

However, questions may arise as to the types of crimes a corporation
may cornmit and the forms or kinds of punishment or consequential
penalties that may be imposed upon a corporation.

ln the first question, our view is that the Penal Code ought to address
key issues in relation to fraud by a company on issues such as

deceptive accounting practices, fraudulent transfers and preference,
fraudulently absconding with assets to defeat decretal debts, among
others.

Sanctions of criminal liability of corporations ought to be generalty
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by way of proportionate fines. This is due to the reality that a fine
imposed on a company would ultimately impact on the shareholders

,a':
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whose assets or profit margin is depleted or reduced. The employees
may be affected too, because the fine impoverishes the company.

ln the United states, criminal liabirity on companies has been adopted
and that has seen increase of criminal fines and heralded a change on
the management of corporations.

The Penal Code therefore needs to provide for the aspect of criminal
liability on companies to deter the rising cases of using companies to
effect fraud.

However, it should be reluctant to penatise the promoters of a
company as this may have adverse effect on the development of
corporation law and practice in the country.

iit) The number of cases before courts where

a

Dersons registered and used them to commit fraud on'

o

a
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We refer to response in lssue (ii).

The promoters of the companies should generally not be held
liable. Any act of alleged criminality inctuding on the aspect of
fraud ought to be brought upon the management of the company.

Various laws contain provisions on.how to deal with fraud on
various aspects. Some of these include:

a) The Tax Procedures Act
. This Act provides for a penalty in relation to fraudulent claim

for refund. lt provides that a person (including a company)
who fraudulently makes a claim for a refund of tax shall be
liable to pay a penalty of an amount equat to two times the
amount of the claim.
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a lt further provides penalizes the acts of a person who claims

any relief or refund to which he or she is not entitled; or makes

any incorrect statement which affects his or he; liability to tax;
or prepares false books of account or other records relating to
that other person or falsifies any such books of account or other
records; or deliberately defaults on any obligation imposed

under a tax law.

b) The Companies Act
o Section 787 of this Act provides for investigation of company's

affairs in some cases, especially in relation to fraud.

Some of these instance is powers offered by a Court to appoint
one or more competent inspectors to investigate the affairs of
a company and to report on its affairs in such manner as the
Court directs if it appears to the Court on a report from the
Attorney Ceneral that there are circumstances suggesting that
the company's business is-

being conducted with intent to defraud its creditors or
the creditors of any other person or otherwise for a

fraudulent or unlawful purpose that the company was
formed for a fraudulent or unlawful purpose;
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,i?to that persons responsible for the company's formation or
the management of its affairs are or have been guilty of
fraud, misfeasance or other misconduct towards it or
towards its members;

o that the company's members have not been given all the
information with respect to its affairs that they might
reasonably expect to have been given; or

This provision in the Companies Act, to some extent, considers

the possibility that a criminal liability maybe be attributed to
o
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iv. The need to hold directort of enpagtnd in fraudulent

the promoters of a company in certain instance but on the
order of the court.

Further, there are common law principles on liftihg the veil of
a company to reveal the actual and beneficial owners that
would be applicable in cases where various persons connected
with the company would be under investigation for fraud.

c) Prevention of Fraud (lnvestments) Act no. r of lgz7
o This law was enacted to provide for the control of persons

dealing in securities, and for the more effective prevention of
fraud in investments and related matters.

Unfortunately, with the enactment of various taws regulating
financial markets, this law has ceased to have much effect, and
it ought to be repealed or significantly reformed.

d) The Proceeds of crime and Anti-Money Laundering Act

' This Act sets up the Asset Recovery Agency which is tasked with
the mandate to trace, freeze and confiscate proceeds of all
crime.

The only difficulty with this set up is that the Asset Recovery
Agency is housed under the office of the Attorney General thus
presenting a potentlal conflict and duplicity of functions with
the office of Director of Public Prosecutions.

trading timinally liable for their acts

The Companies Act conter" o!",.'es various instances where the
directors of a company rna! ,)r r!minally liable for their Acts.

a



O As earlier discussed, the Penal Code envisages such a situation where
directors and managers may be held liable for their conduct in the

management of the company. Such provisions would nevertheless

need to be enhanced.

2. COMPARATIVE ANALYSIS

The laws relating to fraud in some other selected jurisdiction is as

follows.

a) United Kingdom
o The United Kingdom has enacted the Fraud Act, 2006 (Cap

35). This Act creates a criminal offence of fraud. lt defines fraud
to include three classes: fraud bv false representation , fraud bv
failing to disclose information, and fraud by abuse of position.

o lt provides where an offence is committed by a body corporate,
but was carried out with the "consent or connivance" of any
director, manager, secretary or officer of the body - or any
person purporting to be such - then that person, as well as the
body itself, is liable,

b) Guyana

o The State of Cuyana has enacted the Criminal Law (Offence$
Act, Chapter 8:01 Laws of Guyana. This Act in Sections 203-
208 contain detailed provisions dealing with Corporate Fraud
as well as Sections 214-220 dealing with Fraudulent Debtors.

c) lsle of Man
o This country has enacted the Fraud Act, 20'17. This Act is

fashioned with the UK Fraud Act 2006. Of importance is

Section 17 of the Act which creates liability for the officers of a
corporation that commits offences under the Act.

3. CONCL sroNs roNs

The legal provisions relating to conspiracy to fraud and corporate
fraud in Kenya are inadequate. This has been exacerbated by the slow
pace of legal reforms directed at the Penal Code.
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' There is need for Kenya to strengthen the provisions on corporatefraud and deverop the raw to inctude hordinj.;6;;;;iJns criminapyliable as it has evotved as practice with other yuriidictions.

r lt is a good practice to have single consolidated law deating withpenal offences than have murtlpticity of disjoinied 
-ienar 

tawscontained in the various taws.

o Therefore' we advice against enacting a taw sotety to tackle the issueof fraud.

r we believe it's not wide enough to warrant being housed in a statuteon its own- Even in the uK where they r,ur" enacted such a law, itwas for purpose of replacing the UK Theft Act. lt is a small Act withfew provisions.

' our recommendation is that the raised issues of corporate and newtrends of frauds be inctuded in the penar code. r - - v

' ln addition, the penar code needs a comprehensive review to arign itto the constitution and factor in other new trends of criminaroffences as discussed.



L

,'. 
\'

<. -r'

o

i4r{/-'t
1?7:'

w
3'.z
lrtl

-'4-'Hg!:::77t-utt-:t7tt'??;tlfllrT//;.-*;aa-";.'/.triii?,!.;#


