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I.O PREFACE

Hon Speaker,

l.l

On behalf of the Departmental Committee on Energy, Communication and
lnformation and pursuant to provisions of Standing Order ,l99 (6), it is my
pleasant privilege and honour to present to this House the Report of the
committee on its consideration of the Petroleum (Exploration. Development and
Production) Bill, 2015. The Bill war committed to the Committee on lgth Augurt.
2o15 and it is on the basis of this that the committee makes this report pursuant
to Standing Qrder 127.

Mandate of the Committee
The Departmental Committee on Energy, information & Communication is one of
the twelve Departmental committees of the National Assembly established under
Standing Order 215 whose mandates are ar follows pursuant to the ltanding
Order 216 (5) which outlines functions of the Committee as being:

a) To investigate. inquire into, and report on all matters relating to the mandate,
management, activities, administration, operations and estimateJ of the
assigned ministries and departments:

b) To study the programme and policy objectives of ministriej and departments
and the effectiveness of their implementation;

d) To study, access and analyse the relative success of the ministries and
departments measured by the results obtained as compared with their jtated
objective;

e) To investigate and inquire into all matters relating to the assigned ministries
and departmentr ar may be deemed necessary, and as may be referred to it
by the House or a Cabinet Secretary:

f) To vet and report on all appointments where the Constitution or any law
requires the National Assembly to approve. except those under Standing
Order No.204 (Committee on appointments); and

0 To make reports and recommendations to the House as often as possible,
including recommendations of proposed legislation.

ln accordance with the Second Schedule of the Standing Orders, the Committee it
mandated to consider:-Fossil fuels exploration, Development of energy,
Production of energy, Maintenance and regulation of energy, Communication,
lnformation, Broadcasting and lnformation Communications Technology (lCT)
development and management
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c) To study and review all the legislation referred to it;



1.2 Committee Membership
The Committee on Energy, Communication and Information wat constituted by
the House in May, 2013 comprising of the following Members:

l. The Hon. Jamleck Kamau. EGH. MP...............................Chairperson
2. The Hon. Jackson Kiptanui. MP ................................V|ce {halrperon
3. The Hon. Mohammed Elmi, EGH, MP
4. The Hon. Edick Anyanga. MP
5. The Hon. (Eng.) James Rege, MP
6. The Hon. Mithika Linturi, MP
7. The Hon. Zebedeo Opore. MP
8. The Hon. Mary Mbugua, HSC, MP
9. The Hon. Aburi Mpuru. MP

10. The Hon. Aramat Lemanken. MP
'll. The Hon. Arthur Odera, MP
12. The Hon. Banticha Abdullahi, MP
'13. The Hon. Dan Kazungu, MP
'14. The Hon. Esther Gathogo, MP
15. The Hon. Fathia Mahbub. MP
16. The Hon. James Lomenen, MP
17. The Hon. Joe Mutambu. MP
lB. The Hon. John Munuve, MP
19. The Hon. Junet Sheikh. MP
20.The Hon. Cecily Mbarire. MP
21. The Hon. Nicholas Ngikor. MP
22.The Hon. Onesmus Njuki, MP
23.The Hon. Rachael Amolo, MP
24.The Hon. RobaDuba. MP
25.The Hon. Ndung'u Gethenji. MP
26.The Hon. (Eng.) Vincent Musau, MP
27.The Hon. Wlliam Kisang'. MP

28.The Hon. Richard Tongi. MP
29.The Hon. Moses Kuria. MP
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1.3 Consideration of the Bill
The Petroleum (Exploration, Development and Production) Bill, 2015 was
published and read for a First Time on l9th August, 2015 and thereafter committed
to the departmental Committee on Energy, Communication and lnformation for
consideration pursuant to Standing Order 127.

ln processing the Bill, the Committee invited comments from the public by placing
advertisements in the dailies namely. Nation and Standard newspaperr on 27th
Augun. 2015 pursuant to Article ll8 of the Constitution. The Committee also met
with the officers from the Miniitry of Energy and Petroleum, the Kenya Private
Sector Alliance and the Kenya Civil Society Platform on Oil and 6as. The
Committee received memoranda from the Kenya Private Sector Alliance and the
Kenya Civil Society Platform on Oil and 6as and the views are captured and
contained in the body of the Report.

The Ag. Cabinet Secretary for the Ministry of Energy and Petroleum, Mr. Henry
Rotich made the summary presentation which mainly addressed the amendments
raised by the stakeholders.

The Committee having held meetings with the various stakeholders. analyzed
submissions from the public observed that the bill is critical in the management of
the Petroleum lndustry in a more effective and efficient manner but also falls short
in certain arear to which the Committee will be proposing amendments during the
Committee Stage of the Bill.

4lPage
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1.4 Adoption of the Report
We the Members of the Departmental Committee on Energy. Communication
and lnformation have, puriuant to Standing Order 199 adoptcC this Report on

the Petroleum (Exploration, Development and Production) Bill.20l5 and affix our
siSnatures to affirm our approval and confirm its accuracy, validity and

authenticity today Tuesday 27'h Oclober 2015.

SIGNATURENO.

I HON. JAMLECK KAMAU, E6H. MP
(cHATRPERSON)

2 HON. JACKSON KTPTANUT, MP (V|CE

cHArR)

HON. OMONDI ANYAN6A, MP3

4 HON.(EN6.) JAMES RE6E, MP

HON. MOHAMMED ELMI, E6H. MP

6 HON. MITHIKA LINTURI. MP

7 HON. ZEBEDEO OPORE. MP

8 HON. ABURI MPURU. MP

9 HON. ARAMAT LEMANKEN, MP

HON. ARTHUR ODERA, MP

ll. HON. BANTICHA ABDULLAHI. MP
) ,/1

4-^q,;12. HON. DANIEL KAZUN6U, MP

HON. ESTHER CATHO6O, MP

\
!13.

rf(
14. HON. ROBA DUBA, MP

t
15. HON. FATHIA MAHBUB. MP

,6;>t16 HON. JAMES LOMENEN, MP

ttrffi*r,l17. HON. JOE MUTAMBU, MP

18. HON. JUNET SHEIKH. MP Y-
19. HON. CECILY MBARIRE. MP

20. HON. MARY MBU6UA. HSC, MP
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21 HON. JOHN MUNUVE. MP

22.

23. HON. NICHOTAS N6IKOR, MP

24. HON. ONESMUS NJUKI. MP

25 HON. RACHEAL AMOLO, MP 4
HON. (EN6.) VINCENT MUsAU, MP

27. HON. WILLIAM KISANG', MP

28. HON. RICHARD TONGI. MP

29. HON. MOSES KURIA, MP I

1.5 Acknowledgment
Mr. Speaker, 5lr,

Signed ..........Date ] lo l)

The Committee is grateful to the Offices of the Speaker and the Clerk of the
National Assembly for the logistical and technical support accorded to it during its
sittinSs. The committee wishes to thank all the stakeholders for their participation
in scrutinizing the Bill.

Finally, lwish to express my appreciation to the Honorable Members of the
Committee who made valuable contribution in the compilation and production of
the report.

It is my pleasant duty and privilege, on behalf of the Departmental Committee on
Energy, Petroleum (Exploration, Development and Production) Bill, 2015 in the
House pursuant to Standing Order 127.

HON. JAMLECK KAMAU, EGH, MP

CHAIRPERSON

DEPARTMENTAL COMMITTEE ON ENERGY, COMMUNICATION AND
INFORMATION
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HON. NDUNG'U CETHENJI, MP
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2.O BACKGROUND

The Bill seeks to provide a framework for the contracting, exploration and development

of petroleum together with production of Petroleum discovered within licensed

petroleum exploration blocks. The Bill also provides a framework for the safe cesJation

of upstream petroleum operations. The Bill ProPoses to repeal the Petroleum

(Exploration and Production) Act Chapter 308 of the Laws of Kenya. The Bill further

seeks to give effect to the relevant Articles of the Constitution of Kenya, 2010 in so far as

they apply to upstream petroleum oPerations.

3.0 CONSIDERATION OF THE STAKEHOLDER VIEWS ON PETROLEUM

(EXPLORATTON, DEVELOPMENT AND PRODUCTION) BlLl- 20ls
The Committee received submissions from the Kenya Private Sector Alliance (KEPSA) and

the Kenya Civil Society Platform on Oil and Cas. They submitted proposed rafts of
Amendments to the Committee as followsl

3.1.1 The Kenya Prlvate Sector Alliance (KEPSA)

The term "best petroleum induitry practicei i,
onerous. ln lieu of thir the term. "good international
petroleum indurtry practice' ii the industry norm.

"good international petroleum indunry
practices" meant such pradicet, methodt,
ttandardt and procedures generally accePted
and followed internationally by prudent,
diligent, tkilled and experienced operator in
upttream petroleum operationt, including
practicet, methods, standards and procedures
intended to:

(a) conterue petroleum by maximizing
recovery of petroleum in a technically
and economically suttainable manner:

(b) promote operational tafety and prevention
of accidenls; and

(c) protect the environmenl by
minimizing the impad of upttream
petroleum operationt:

"block- has the meaning attigned to it in section
5l of thit Act:

This definition uses the undefined term "acreage" may
be confusing when read together with iection 51.

It is mort prudent for this definition to crotJ-reference
section 5l where the term 'block' has been defined to
avoid the possibility of confusion and contradiction.

We have also explained in our comments to section 5l
below that the reference to 'geographical coordinates'
will place an unneceJsary limitation on the method of

(Page:2319)

2

CI.AUSE
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ANALYSI5rcOMMENT/RECOMMEN DATION

(Page:2318)
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PROPOSED AMENDMENT
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(Page:2319)

"Contract area" means a block in respect of
which a Contractor hat entered into a Petroleum
Agreement with the Government to conduct
u pttream petroleum opera tiont.

2.164)

(?age: 2333)

MoE&Ptoadvice.

2.15(o)

(Page: 2334)

(o) issue operational permitt and reconnaittance
permitt in accordance with thit Act.

r0(6) (b)

(Page: 2328)
Shifting of section to another part.
Delete lo (6) (b)

r0(5)

(Pager 2328)

A person who it an occupier of or is in charge of
any building, ttructure, place, vehicle, vessel,
aircraft, machinery or equipment shall provide
the Cabinet Secretary or his authorized
repretentative with all reatonable facilities and

out hit dutiet under thit Act.asJittance to
34(4)

(Page: 2343)

Where it is tuspected that an underTaking it
being carried contrary to any licence, permit or
requlationt issued under thit Act, an officer or

ANALYSIS/COMMENTAECOMMENDATION

mappinS that the relevant authority may want to u
based on the circumstanceJ at the time or advances
technology.

tn

A block could potentially be granted on the basis of a
l€are, permit. Iicense or other arrangement on th(
terms ret out in the petroleum agreement. The word
'licensed' could therefore have different meanings that 

I

may confuse or limit the application of the definition.

The Energy Bill in claure 37(l) of the Energy Bit'
provider that, the Energy and Petroleum Trib"--
established under the Bill shall have iurirdiction to
and determine all matterr referred to it. relating to the I

energy and petroleum Jector ariJing under this Act o'r
any other Act.

ln addition, the Energy Bill provides in clause 37i4
that the said Tribunal shall have original civi
jurirdiction on any dispute ariring out of the bidding
roundJ carried out under the Upstream Petroleum law.
There ir therefore likelihood that there will bt
confusion as to whether a dispute rhould be taker
before the Authority or the Tribunal.

lf the intention is to make upjtream disputes relolvec
at firrt inrtance by the Authority, then there ,. ,J

proposed that iub-claurer 37(l) and (4) of the En _.
Bill should be deleted.
The term "non-exclusive exploration permits- should
be re-named to dininguiih it with the right of the
contractor to undertake exploration.

This sub-clause should be deleted and tranrferred to
clauje 43 io that the offence is in reference to
document, produced or JtatementJ made to the
Authority.

For clarity, it ir important to Jtate that the asriJtance
and facilitier being granted are for purposes of fulfilling I

the Cabinet Secretary'J duties under the Act.

The power Sranted in thii iub-clauJe has the potential
to lead to far-reaching conJequences and should only
be exercised on the basis of a court order which would

ElPage
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PROPOSED AMENDMENT

lf the intention is not to make the Authority bott
"executor/regulator" and "adjudicator" then there is

need to have claure lT(w) re-drafted.
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34(3)

(Pager 2342)

34(r )

(Pages: 2341;
2342)

agent of the Authority may, in the coune of hit
duty and upon obtaining a court order from the
HEh Courl allowing him to do to, lock up, seal,

mark or otherwise secure-
(a) any building, room, place, receptacle or item
of plant:
(b) any goods or materiah in a faclory: and
(c) aircraft, vessels, vehiclet or containert.

ln keeping with the rule of law, it iJ imPortant to
appreciate that forcible entry ii a criminal offence.
Section 90 of the Penal Code provides that:

"Any person who, in order to take posteJiion thereof,
€nters on any lands or tenementt in a violent manner,
whether the violence conrirts in actual force applied to
any other perron or in threati or in breakinS open any
house or in collecting an unusual number of people,
and whether he i, entitled lo enter on the land or not.
is guilty of the misdemeanour termed forcible entry-.

A perJon wishing to make any forcible entry mutt
obtain a court order allowing him/her to do so.

(3) Where-
(a) the premises to which thit tection relatet are
unoccupied:
(b) the owner, occupier or perton in charge
thereof R temporarily absent: or
(c) entry thereon it refuted or obstructed:
the member of the commiltee, oflicer, employee
or agent may, upon obtaining a court order
from a court of competent juritdiction allowing
forcible entry, ute such force at is reasonably
necettary to effect entry.

The powers granted in sub-clause (b) should not
include teiting. lf terting rerulted in damage to
equipment and other installations who will bear
responsibility for such damage

The powers granted in sub-clauses (d) to (f) appear to
be too pervarive and invasive. The exercise of these
powers would be an infringement of the right to
privacy which every "perton" is entitled to under the
Conrtitution. Article 3l of the Con(itution provides
that every person has the right to privacy, which
includes the right not to have:

(a) their person. home or property searched;

(c) information relating to their family or private
affai15 unneceiJarily required or revealed; or

(d) the privacy of their communicationt infringed.

The term "person' includes a company. aJsociation or
other body of persons whether incorporat€d or
unincorporated.

(b) their porreiilons seized:

(l) A committee, member, oflicer,
employee or agent appointed under section 33
may. upon giving reasonable notice, during
office hours and upon production of evidence of
appointment to any perton reasonably requiring
it, for the purpotet of thit Act-
(a) enter upon any premitet at which any
undertaking is carried out or an offence under
this Act it or it sutpected to have been
committed:
(b) inrpect any procett, inttallation, works or
other operation which it or appears likely to be
carried oul in thote premhet:
(c) be accompanied by a police oflicerk) if there
it a reaton to believe that any teriout
obtlruction may occur.

Detete t (d) (e) (0 (S)

The word 'RegulationJ' is not defined.An application under lhis section fiall be43(3)

CLAUSE
UNDER
PETROTEUM
BtLL 2015

PROPOSED AMENDMENT

9lPage

ANALYSIS/COMMENTAECOMMEN DATION

determine the reasonablenesJ of the Jurpicion.

Some of these facilities if locked up would attract very
high rtand by coitr (e.9. drilling rigs that attract a

standby rate of approx 20,000- 40,000 USD per day,
exclusive of the demobilization costs aJiociated with
this)which the Contrador would have to bear without
possible/expedient recourre from the Government in
the event the suJpicion is discovered to have been
unfounded.



(Pase: 2346)
accompanied by the requisite information to be
lpglilied in the regulationt made under thit Act.

43(2)(b)

(Page: 2346)

A person who withet to underlake uptlream
petroleum operationt
thall-
(a) apply to the Cabinet Secretary for a
Petroleum agreement: or
(b) apply to the Authority for a reconnaittance
pglmit in accordance with section 49.

43(r)(b)

(Page: 2346)

No person shall engage in upttream petroleum
operationt without either -
b) obtaining a reconnaissance permit in retpect
of an area tpecified therein for the purpose of
obtaining geological, geophytical and
geochemical information granted in accordance
with Section 59.

44(2)

(?age: 2346)

The Contractor thall maintain linancial, tethnical
and professional cdpacity throughout the length
of the troleum

44(1)

(Page:2345)

(l) Where the National Government entert into
a petroleum
agreement. under thit Act, it thall do to fairly,
eq u i ta bly, t ra n t Pa re n t I y,
competitively and cott effectively:

Provided that the National Government thall
enter into a petroleum agreement only with a
persons who shall have the financial, technical
and professional capacity necettary to fulfil the
contractor't obligationt under the petroleum
agreement.

4e(6)

(Page:2350)

(6) A person who conductt a non-exclusive
exploration reconnaitsance turuey without being
ittued wilh a non-excluJive exploration
reconnaittance permit by the Authorily committ
an offence and upon conviction thall be liable
to a linenol exceeding more than ten million
thillingt,

46(1)

(Page:2348)

Notwithttanding any other written law and
tubject to this Act and regulationt made
thercunder, there shall be an expres obligation
in every petroleum agreement on the contract
to-

0 provide tuch information, data, reportt
and samples concerning upstream petroleum
operationt to the Cabinet tecretary or
Authority at may fu prescribed in regulationt
made under this Act and

all upttream petroleum
accordance with good

0 conduct
operationt in

PROPOSED AMENDMENT ANALYSIS/COMMENTAECOMMEN DATION

For clarity- would ,uggest a re-draft of thiJ Jection. Thr
Cabinet Secretary provides the exclusive license
whereas the Authority will grant the reconnairjancL
permitr.

The term "non-exclusive exploration permitr- Jhoul(
be re-named to diJtinguish it with the right of thr
contractor to undertake exploration.

The defined term "petroleum agreement- should be
used here instead of 'contract'which ir not defined. . I

Contractor has been defined in the Bill to mean perjot
who have entered into an agreement with the
National 6overnment.

A person only becomes a "contractor- after entering
into a petroleum agreement with the Government.

Rather than setting a minimum fine an
imprironment term, thir provision Jhould Jet o
maximum fine which ir the uJual manner of drafting
similar provisions as it allowr the court enough I

opportunity to exercire itr judgment and determine
each case on itr meritr.

The furnirhing of information, the content of the
reportJ, the duration of confidentiality of information
released by the Contractor, the frequency with which
the information will be furnished taking into
consideration the time and rerourceJ needed to make
the information available etc will all need to be
thought through and hence further clarity needs to be I
given under regulationr.

Reference to good international petroleum industry
practice ar compared to bert petroleum international
petroleum industry practice which may not be easily
arcertainable.

l0 lPage
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49

(Page:2349)

50

(Page:2350)

international pelroleum indurtry practices.

Provisions on local content have been addressed
below.

Unless technology tranrfer ir done on mutually agreed
termr b€tween the owner of the technology and the
licensee or other trantferee, it will amount to
expropriation of intellectual property rights. Thit
would be unconrtitutional. This regulation doet not
safeguard the intellectual property riShti of the owners
of technology and should be deleted.

Alternatively define what exactly ii meant at
"technology transfer'.

46(c)

(Page: 2348)

NotwithJtanding any other written law and
tubject to thit Ad and regulationt made
thereunder, there shall be an exprets obliSation
in every petroleum agreement on the contract
to-

(a) .....

(g) give preference to the ute of locally available
raw materialt, productt, eguipment, manpower,
seruices and continuoutly and build local
capacity:

The exploration undertaken by a contractor is di'tinct
from any reconnaissance that may be carried out.
Reconnairsance work should not be referred to a, the
term "exploration" has a particular meaning a, tet out
in the Bill.

(l) A person who intendt to carry out a
reconnaittance turuey thall apply to the
Authority for a reconnaittance permit in the
prescribed form and accompanied by the
prescibed fee.
(2) The Authority shall issue a reconnaitJance
permit for a geographically delineated area.
(3) The Authority may istue reconnaissance
permits to different pertont in retpect of
different reconnaittance activities in the same
geograph i ca I I y de I i n e a t ed a rea.
(4) A reconnaissance permit shall ttale-
(a) the date of Rtue of the permit:
(b) the area to which the permit relatet:
(c) the type of reconnaittance activity for which
the permit it itsued:
(d) the conditions under which the permit it
issued: and
(e) conliden tiality requ irement t.

Enhancing clarity- reference to non-exclusive permit,
lhould be reference to reconnaiJsance permitt.

(l) The Authority may isue an applicant with a
reconnaissance permit and the Authority may
impose such conditiont at it may deem lit on the
permit:
(2) The Authority shall give access to
information relating to reconnaitsance permitt
to any penon who appliet for il in the
pretcribed form:
(j) The Authoity shall inform each County
Government affected by the
reconnaittance activiliet of lhe nature and ttatut
of such reconnaissance activitiet.

Thi, iJ covered under the PsC, it it thui duplication to
cover it under the Bill.

<,

(Page: 2352:
2353)

Detete 52 (t) (2) and (3) (a)(b) (i) (ii) and (iii)

Th€ term "commercial field" should be defined. The57 (1) "Commercial field" means the geological
Jtructure or feature which hottt one or more

CLAUSE
UNDER
PETROLEUM
BIL 2015

ANALYSIS/COMMENT/RECOMMEN DATION

11 lPage

PROPOSED AMENDMENT



(Page:2356) reteMoirt from which petroleum production
may be commercially undertaken through a
delined tet of facilitiet.
(l) Where a commercial field is establihed, such
field shall be
developed by the contrador within tuch time at
may be pretcribed in thit Act and the petroleum
agreement,

58 This clause propotet that parliament shall ratify
the Field developmen! plan after a declaration
of commerciality by the contractoa and the
adoption by the Cabinet Secretary.

66

(Page:2361)

66. Decommissioning shall be undertaken in
accordance with and tubject to the provitiont of
th e pet ro le u m agreem en t.

(Page:2351;
2362)

67
See proposed section 66 above i.e.

66- Decommissioning shall be undertaken in
accordance with and tubject to the provisions of
the petroleum agreement.

68

(Page:2352)

fee oroposed section 65 above i.e.

66. Decommksioning shall be undeftaken in
accordance with and tubject to the provisions of
the petroleum agreement.

(Page: 2362:
2363)

69
(l) Where the Decommittioning Plan k

silent on time limitt, the Authority may
ittue directiont relating to the time limit
for disposal of decommksioned
facilities:

Provided that all decommittioned facilitiet thall
revert to the National Covernment.

(2) Dhections issued under tubtection (l) thall
take into contideration factort tuch at the
economic efficiency, technical viability, tafety
and any environmentdl concernt as well at
contideration for other uJert.

ct-AusE
UNDER
PETROLEUM
BrtL 2015

suggerted definition is lifted from the Psc. (Page 2399)

It ir propored that the ratification of the Field 
I

Development Plan is a highly Technical activity whict
in our view will be laboriouJ for Parliament t(
approve. The same should be handled by the 

I

technocrats at the ministry. Therefore we propose tha. I

this claure be deleted in itJ entirety.

The provirionJ under this section are covered unde

The provisions under thir rection are covered under
the PSC. The current clauie should be deleted ano
replaced with a general clause in clause 65 whicl.
requires that decommirrioning be done in accordance
with the PSC.

PSC requirement ir for contractori to book accruals as

per current PsC, therefore no requirement fot
decommissioning fund under the Act.

The provisions under thiJ ,ection will be more
appropriately covered in clause l7 of the PSC.

Authority should be allowed to irsue time limitJ where
the Decommissioning Plan is silent.

rl

12 lPage

PROPOSED AMENDMENT AN ALYSIS/COMMENT/RECOMMEN DATION

the PSC. The current clause should be deleted ani
replaced with a general clause which requirer tha
decommirJioning be done in accordance with the PsC. 

I
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T

(3) A contractor thall comply with the directionJ
of the Authority regarding the ditPotal or
decommiJtioning of upttream petroleum
operationt even where a production permit hat
lapsed.

(4) Where the ownenhip of a facility hat been
lrantferred in accordance with this Act, the
conlractor and the owners shall comply with the
directiont of the Authority in relation to the
disposal or decommbsioning of the facilitiet.

(5) The Authority direct that facilitiet uted in
upttream petroleum operationt thall continue lo
be used for upstream petroleum operationt by
another contractor or for other purPotet and
the other contractor or other user of the
facilitiet thall comply with the dirediont of the
Authority regarding the disposal or
decom m ission i ng of t he facil it ies.

(5) lYhere directions relating to the disposal or
decommisioning of a facility are not carried out
by a contractor or a uter authorized by the
Authoity at directed by the Authority, the
Authority may take the necettary meaturet on
behalf of the contractor or that other uter.

(7) t'Vhere the Authority takes any meaturet
under subsection (6) on behalf of a contractor
or that other uter, any ritkt or cottt incurred
ariting out of thal measure, shall be borne by
the contractor or that other uter as the cate may
be.

The provisions under this Jection will be more
appropriately covered in clause l7 of the PSC.'ee 

propoted tection 66 above

The provirions under this tection are covered under
the PSC. The current clause should be deleted and
replaced with a general clause which requirer that
decommiJrioning be done in accordance with the PsC.

71

' (Page: 2364)
'ee 

proooted section 65 above

The PSC already provides for the provision of
information, data and reports by the Contractor to the
Authority (clauses l4 and l5 of the PSC).

72

(Pages:

2364: 2365)

The Conlractor shall. in accordance with the
provisions of the petroleum agreement. tubmit
reportt to the Authority on geological,
geochemical, geophysical surueys. drilling,
completion and production data and any other
information.
lnformation obtained under a petroleum
agreement in retpect of upttream petroleum
operationt shall not be publified or othetwite

Disclosure of information obtained from Contractors
may be confidential or of a proprietary or commercial
nature. This needs to be protected alongride the

73

(Page: 2365)

CLAUSE
UNDER
PETROTEUM
BttL 2015

PR.OPOSEO AMENDMENT

70

(Page 2363;
2364
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disclosed to a third party without prior content
in writing from the person from whom the
information was obtained.

Provided lhat nothing in thit tection thall that
nothing in thit tection shall limit the disclosure
of information as required by law or provided
for under lations.

74

(Page:2365)

It thall be the duty of every contractor to furnith
the Cabinet Secretary and the Authority at the
cate may be at tuch timet and in such form and
manner at it prescribed in regulationt made
under this Act, such information relating to the
contractor't operationt under a petroleum
agreement as the Cabinet Secretary and the
Authority may in reatonably require.

83

(Page: 2369)

Delete 83

86(l) and (2)

(Pages:

237O: 2371)

(l) A conlractor shall carry out upttream
petroleum operationt in the contracl area in
accordance with all the applicable environment,
health, tafety and maritime laws and good
international petroleum induttry practicet.
(2) V/ithout prejudice to the generality of the
tub-tection (l), the contractor shall-

(g) prevent water or any other mafter entering
any petroleum reseruoir through the wells in the
exploration or development area, except when
required by, and in accordance with good

petroleum indurlry practicet:international

(?age: 2372)

87 (l) A contractor thall enture that the
management of production, trantportation,
ttorage, treatment and dispotal of waste ariting
oul of upttream petroleum operationt is carried
oul in accordance with all the applicable
environment, health. tafety and maritime lawt
and good international petroleum induttry
practicet.

(2) A contractor may contrad a teparate entity
to manage the trantpoftation, ttorage,
treatment, spillage or ditposal of watle ariting
out of upttream petroleum operationt.

(3) For the avoidance of doubt the contractor
shall remain responsible for the activitiet of the
entity referred to under rubtection (2).(4) A
perton contracted by the contractor under
tubtection (2) shall not carry out thote activitiet
without being regktered and licensed by the

agency responsible forAovernment

CljUSE
UNDER
PETROLEUM
EttL 20t5

privacy rightJ and intellectual property rightj
guaranteed under the conititution and commercial
protection envisaged to be guaranteed under the
AcceJr to lnformation Act (see rection 5 of the Access
to Information Bill).

Thi
req

s clause ir too broad. lt should be limited by
uiring the form and manner prescribed under th(

These obligationl should be ,et out in the petroleun
agr€ement rather than in the Act.

This should read "good international petrol€ur
industry practice" as discussed under " interpretatiot
tedion -

This should read "good international petrol
induJtry practice" as discussed undet " interpret,
tection'
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environment and any other relevanl
government entity.

Thir provision is adequately covered in claute l5(8) of
the PSC and there ir no need to duplicate it here.

90

(Paset2374)

oelete 90 (l)

lnJurance is appropriately addreried under the model
P5C- see clause 18.(page 2422)

e3(2)

(Pase:2374)

fhe conlractor fiall ensure that the pertont
referred to in tubtection (l)(a) are duly
informed of those precautions.

This should read "good international petroleum
industry practice" as discussed under " interpretation
tection-

Upttream petroleum operationt hall be
conducted in such a manner as lo enable a high
level of safety to be maintained and further
developed in accordance with technological
advancement, good international petroleum
induttry practicet, lhe Occupational Safety and
Heahh Act as amended from time to time and
any other applicable lawt.

PROPOsED AMENDMENT

92

(Pager 2374)

3.1.2 Kenya Clvil Soclety Platform on Oll and Gas

Provirion
Petroleum Bill

under

with
petroleum

N/A

I

lconnection
uprtream

ations".

section l0 (3) Where
the Cabinet secretary
reiecti the
recommendations of
the Authority under
this rection. the
Cabinet Secretary shall

vide the Authority
reasons of such

refusal in writing,
within fourteen d
section 100)0)(i)
empowerr the Cabinet
Secretary to order 'the
cesration of any
operationJ and
withdrawal of all
perronr from any
rtructure or building
that is beinS ured in

JurtificatlonProposed Amendment

Section l: The Bill does not expreirly rtate
when the Act will come into effect. I

aJiume that, like the Energy 8ill, the Act
would become effective upon PreJidential
aiJent.

Add the following wording at the end of tection l: ",

and shall come into effect upon arsent by the
Preiident'. The title in the right hand column should
also be amended to read

The advisory committee being a multi-
itakeholder committee offers crucial
advice to the C5 on sector specific
technicalitier. Where this advise is ignored
jurtification murt be given. The
conJtitution seekr to prevent a situation
where crucial deciiions tying down the

Sovernment to several year, contracts are
left in the hands of one individual.

New rection l0 (3) (l) Where the cabinet tecretary
exerciJes his poweri under clause 3.
i) ln the siSning of contractJ The rearonJ and

iustificationr shall be shared in memorandum to
parliament when seeking ratification of agreements by
the national assembly
ii) ln the cancellation of licenses legal advice of office
of government's legal advisor shall be iouSht.

We would suggest amending thi5 rection
to limit itr application only to instances of
emergency or safety concerns to prevent
arbitrary actions by C5 that may lead to
litigation

'where ruch cerJation of operations or evacuation
would be required for emergency or rafety reasonr'.

Provides for the creation of a NationalProposed lncluslon:Section l2
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"Co-opt€d memberr Jhall be from organizationi with
relevant expertire in the Jector including specialized

Sovernment aSencies, private sector organization and
non-Sovernm€ntal organizations"
"Co-opted Members shall be required to comply with
leaderhip and integrity provisions aJ per chapter 6 of
the Kenyan Constitution'
"co-opted members shall not participate in isJueJ
where conflict of interest exist"

Section l7 and 23 Propored addition
All staff appointed by the authority under section l7
and Section 25 shall comply with the Leadership and
lntegrity provisioni of the Constitution

Section 22 Section 22 does not grant any right to the members of
the Board of the Authority to present a defense, whilst
rection 24(2)(b) does so in favour of the Director
Ceneral and Authority Secretary. We believe that all
members should be granted I rlght of defense against
removal,

Section 42: The
Cabinet Secretary has
the authority to zone
Kenya into blocks

Proposed for inclusion
"The cabinet secretary shall Jubiect the zoning to
public conrultation. The final zoning map shall be
published-

Section 44: Petroleum
agreements are to be
entered into with "a
contractor who shall
have the financial,
technical and

Proposed addition: both to ,ub-section 0) but also to
suEsectionr (2) and (3); 'sufflcient exp€rience, hirtory
of compliance and ethical conduct

UpJtream Petroleum Adviiory Committee
composed of now 8 members, all Jtate
officers repreientative of other in(itutionJ 

I

and therefore already required to comply
with the leadership, integrity and no
conflicts principler of Chapter 6 of the 

I

Conrtitution. However, as previously'
mentioned, members may co-opt up to 4
other members without any minimum
qualification or integrity requirements, I

which is a concern. Qualification and
inte&ity requirementr rhould be added for
co-opted additional members or the 

I

additional cc,opted memberJ should not
have any voting right on the advisory
committee.
Under Sectionr 17 and 23, all members of
the Authority and the Dir€ctor General ..e
required (whether expressly by the Bil
by virtue of beinS state officer, to comply I

with. among thingr, the requirements aJ to
leadership. integrity and no-conflict5 of
Chapter 6 of the Constitution. Howe\rer, 

I

under Section, 25 and 33, the Authoritylr '

given broad power to appoint staff and
delegate powers to officerJ, emplorTees,
and agentr but there is no obligation that I

such delegateJ comply with the same
minimum qualilication requirement, aJ to
leadership, integrity and no conflias. Thil l
lhould be added.

Once final, the zoning map should be
widely publirhed to avoid riskr or 

I

concem, that the map may be made
available only to buJinerr partnerr €nd
cronieJ of people in power and there 

I

should be a competitive tender for thel
block opened for upstream petroleum
op€rationr. Ako, the zoning or at least the .

tCnder rhould be rudject to the I

completion of certain environmental and
Jocial arresrmentj, the r€rults of which
should allo be published for transparency. 

I

We believe that the followint standardr
rhould alro be added
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a reement'.
Seaion 45(2) provider

I tf,at a petroleum
agreement may be
executed between the
Cabinet Secretary and
a contractor after the
conclusion of the
biddi rounds
Section 45(l) Sivet
authority to the
Cabin€t Secretary to

I negotiate and award
the petroleum
agreementJ in the

I prescribed form on
' behalf of the
. - ernment and the

, of production
I sharing contract is

fretty much a form full
of blanks for periods

I aqd figures.

49: Non
exploration

5ection 59

To enable clarity.Propored addltlon:
replace the words "a contractor" with the wordt "the
winning contractor"

The Bill lhould really ret out the msximum
duratlon for p€troleum aSreementr (e,8.

20 years) to avold risks of colluslon with
cronles or businets partners to Srant them
near perpetual petroleum agreementi on
advantaSeour termr. Any extension would
be possible if the pro,ected production life
of the relevant blo<k extendi beyond the
orlglnal duration of the petroleum
agreement, but lt would be tubject to
another limit (e.9. 5 or l0 years) and full
approval by the relevant authorities. Alro,
the Bill should ako set the princlple of
fairly Jhort excluslve exploration periodr.
ln order to facilitate the surrender of
portlons of the permitted area and
therefore free the area for otherJ.

Whilst the detaili can be left to
regulationr. the BIll should tet the overall
requlrement that the grant of a non-
excluslve exploratlon llcenre should be
subject to an envlronmental and rocial
impact arrerrment beinS carried out,
published and approved by the relevant
authorlty and to En open. trantparent,
non-dlscrlmlnatory and competitive
bldding process (lun like the p€troleum
agnsementr),

Proposed addition:
The Srant of a non exclusive exploration license shall

be subject to an environmental and Social impact
aiseisment, published and approved by relevant
authority.

Proposed addition
The cabinet iecretary rhall table the production Jharing
contract for ratification by parliament.

Communitiei should be given accers to
common infrartructure especially aJ in the
instance of roads they are likely to be the
best roadJ

The contractor thall offer acceJt to local communitiet
to common infraJtructure such as roads where u5e will
not have an impact on contractors activitieJ

Proposed addltion

professional capacity
necerrary to fulfil the
contractor'r obligations
under the petroleum

Section
Exclusive
license

Propo:ed addltlon:
Petroleum agreement, shall have a maximum duration
period of 20 years
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"for the purpore of covering the full estimated costs f
implementation of $gdecommissioning plan".

Proposed addition

Part V Section 72 Section 72: ConsiJtent with Section 1ll. contractoru
should dirclose, annually. informatlon on all paymentt
and deemed payment, made to the Govemment and
Govemment agencler, monetary or in kind ln
connection with uprtream petroleum operations. in
accordance with applicable law.
Proposed for lnclusion
"All disclosures of payments under this section Jhall be
reported to an independent administrative body and
shall be published and verified in accordance with the
principles of the Extractive lndustries Transparency
lnitiative aJ prescribed in the regulations and with
Section lll".

Proposed new Jectlon: Cabinet Secretary should
publirh in the Gazette and by any other appropriate
meanJ to inform interested persons: (i) all key
petroleum sector production, revenue and expenditure
datai (ii) calli to competitive tenders under this Act;
(iii) notices of grant of permitr and petroleum
agreementJ and the grounds for the grants and a
summary of the termJ of the permits and petroleum
agreementsi (iv) a summary of the field development
plans, decommissioning plans and local content plans:
and (v) noticeJ of termination or revocation of permits
and petroleum agreements. lf porsible, full permits and
petroleum agreements and background information
relating to the grant of such permits and petroleum
agreementr should be made available for ditclosure on
a webiite. A register of permiti and petroleum
agreementJ and any variation and notices in
connection therewith should also be kept and be open
for public access in accordance with applicable law.

Discloture

"The Upstream regulatory authority shall establish and
maintain of a register of petroleum agreementJ,
licenses, permiti and authorizationJ by the Cabinet
Jecretary and ratified by parliament and modalities for
accesJ of the register to the public.'

Propored addition

PART VI Proposed addition
section 77(3): The local content plan should also
eniure "that a person carryint out upstream petroleum
operationJ rhall ensure marginalised, minority groupr
erpeclally women and youth are provided for

nitier.

The decommissioning fund seemi to be
funded for the purpose of corts related to
de mmt5fl . The fund should really 

I

be enabllshed 'for the purpore of covering
the full estimated costs gtlimplementstlon
of lf,qdecommisrioning plan". Otherwise,
there is no assurance that there will indeed
be Jufficient fundr to cover thore costs.

Kenya iJ not a member of the Extractive I

lndustrier Transparency lnitiative but the
form of production sharing contract refers
to it.

Contract Disclosure
We propose an inclurion similar to the
Ghanaian law below

To ensure that women and youth are
given opportunitieJ in the upitream sector.

ln order to ensure com liance with that
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requirement, the following provision
should also be added to prevent
confidentiality clauJes to become a

h indrance

Section ll'l (l) Cabinet Secretary shall develop
regulations for reportinS. tranJParency and

accountability in the upitream petroleum Jector, which
includer the publication of all petroleum agreementr'
records, annual accounts and reports of revenuel, fees,

taxeJ, royalties and other charges, as well as, beneficial
ownership of companies fulfilling their local content
quotal any other relevant data and information that
Jupport payments made by the contractor and
paymentt received by the National Covernment,
County Covernment5, and local communities.
Proposed for lncluslon 'Confidentiality clauJes or other
clauses in a petroleum agreement that Prevent
disclosure of information on any PaymentJ made and
revenues received in connection with upstream
petroleum operations conducted in Kenya shall be
void to the extent required for disclosure of such

information as set out in the Kenyan constitution and
thii act"

3.1.3 Ministry of Energy and Petroleum

The Ministry agreed with a number of proposals by KEPSA and the Kenya Civil Society

Platform on Oil and Cas and made Jubmi5tion, albeit with modification as follows:

(l) Definitions of the terms "best petroleum industry practices", "local content"'
"block" and "non-exclusive exploration permit" are more appropriate as drafted in
comparison to the KEPSA proporals.

(2) Proposed definitions of community land. compulsory acquisition. private land and
public land by KEPSA were adopted. lt was also agreed to define common user

facility, being petroleum infrastructure owned and maintained any Person that may
be used by third parties.

(3) The term local community would be better defined as a ward or wards in which an
uprtream petroleum resource is exploited; while ward has the meaning astiSned to
it in the Constitution.

(4) Missing in the draft is the meaning of a national oil comPany, being an oil company
established by the Government for purposes of conducting uPstream petroleum
operations on behalf of the Government, including particiPating in the commercial
interestt during development and production.

(5) The Ministry agreer with KEPSA in the definition of a petroleum agreement (Section

2) and in improving clarity of Section l0 (5) by adding the words " to carry out hit
duties under thir Act".

(6) Section 8 reSarding conduct of upstream petroleum operation, it better as drafted
in the Bill, while there is no conflict between the functions of the CS in Section lO
and those of the Authority in Section 16.

(7) lt is not in order to transfer the provision on making a false statement to the CS as

provided in Section l0 (6) (b) to Section 43 which deals with licensing.
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(8) The powers of the Authority to enter any premises to ensure compliance with the
Act will be seriously fettered by proposals of KEPSA to obtain search warrant
(Section l6 (k)) and giving notice [Section 34 (1)].

(9) There are clear distinctions between the roles of the cabinet secretary. the
Authority and the Energy and Petroleum Tribunal, established under the Energy Bill
2015, to hear appeals against decisions of the Authority. Further, with regard to
competition, the Authority's function of enhancing competition in upstream
operations [Section 35 (c)] is not within the mandate of the competition Authority.

(10) The Ministry agrees with the amendment proposed by KEPSA in section 44 that the
government may enter into a petroleum agreement with a qualified person who
then becomes a contractor.

(11) To assure Sovernment and protect the national interest, it is necessary to retain the
requirement for the cs to approve substitution of an operator in the petroleum
aSreement as provided in Section 48.

(12) The requirement for operational permits pursuant to Section 5l does not amount to
over-regulation as alleged by KEPSA. The Authority will need to balance the need
for efficient operations and provision of information by the contractor. lt will be
necessary to put in place an expeditious system of granting the necesrary approvals.

(13) ln Section 54, there is need to increase the time for reporting of discovery from 4g
hours (two days) to seven days.

(14) Ratification by Parliament (Section 5B) which section prerupposes that parliament
shall ratify the Field Development Plan herein after referred to as the (FDp) which
are plans that an operator is required to provide before commencement of the
actual exploration. Ratification by Parliament has been limited to instances where
commerciality of discovery has been established: by way of submission of the field
develop plans which detail how the resources will be exploited. The Ministry
submits that Ratification of petroleum agreements that precede exploration will be
unnecersary workload for Parliament, and in any caJe these are entered into
through competitive bidding procestet that ensure protection of national interests.
During exploration, companies invest their own risk capital and as a frontier
country, Kenya should be seen to attract credible investors by way of fairly
predictable processes.

(15) Regarding local content (sections 77 and 78), technology transfer will be done in a
manner that does not infringe on any intellectual property rights. ln addition,
minimum requirements for local content will be set through a participatory process
to ensure that they are realistic.

(16) with regard to the issue of excessive penalties, and in particular, the jetting of
minimum fines, the Ministry concurs with KEpsA and consequently propores to
review them as tabulated below:

Section Offence Current Penalty Revised Penalty
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I
T

T

I
I
T

T

a

o

Section Offence
Curent penalty

Revised penatty
10 (6) obstructs

Cabinet
makes
misleading

or hinders the
5ecretary orfalse or
statement ortoa

of not
years or

twenryexceeding
shillings
term

five

not
million
prison
exceeding
both

16 (1)
(mm)

Violation
not less tha
per violatio

n ten thousand
n per day

not exceed nI fiVCh U ndred thouJand Jh sngrpe o a tion erp dav

34 (s)

not exceed n one m on5h ron85 to a r 5p nt rm of not exceed ngtwo rsYea or both

34 (6) resiJtr,

obstructs
committee.

officer,
agent

hinders

employee or

or
any

43 (4) ne J8a8e
u tsp rea metrop eum o r,e ap tion soth u t execU t n8 aetrop eU m reea8 men t

twenty
ortoa
of not

years or

exceeding
shillings
term

ten

not
million
prison
exceeding
both

4e (6) carrying
exclusive
rurveys
permit

out non_
exploration

without 
a

fi

no t exceed nteng m onhs Jng ro to a r sp onterm of not exceed n VEraye s or both
sr (B) Carrying

without
permit

out work
operational

fi

not exceed n ten m onhs n 5I ro to a r 5p onet rm of not exceed engraye s o( both

s4 G) oti

wi
fr

nfy thI e ubp c of ad 5covery thoutha reng rtp ed t tothe c5 th n the erp odtpeci ed

. less than
ron shillings

1y,,entf
not
mill

ortoa
of not
years or

twentyexceeding
shillings
terrn

five

not
million
prison
exceeding
both

ss G) abandoni
without n

n8 a well
otice to CS

not I

million
prison
than fiv

ess than
shillings

term of
e years or

twenty
ortoa
not less
both

not
million
prison
exceedi

exceeding
shillings
term

ng ten

1,arenty
ortoa
of not

years orboth
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a prison
than three

shillings
term of

not less than ten million
or to

not less
rsYea or both

In any
with a

utay
lock,

opens, breaks, alters or
interferes

seal, markor other

In
not less than ten million

orshillings to a prisonterm of not less than twoyears or both

not less than ten million
orshillings to a prisonterm of not less than tenyears or both

not less than ten million
orshillings to a priJonterm of not less than haroyea r5 or both



Current PenalU
OffenceSection

twenty
ortoa
of not
years ororison term

.xceeding ten

exceedingnot
shillingsmillion

both

not
miU
pris
tha

less than

ion shillings-

on term ot

n five Years or

tvventY
ortoa
not less

both

removal
and sa

consent

petroleum
without

of
mPle62 (2)

de ngceexton snhsdna5uohtreddnuh tonfomrtnosnao ptro roraenonceed cx
both

Failure bY co

remove proP
ntractor to
ertY70 (3)

orison term

Lxceeding five

twentYexceedingnot
shillingsmillion

both

years or

or to
ofnrefusing to

information or

false statement

furnish
making a

rison term of n

fifteen Years or

not
othundred

ortoaP

exceeding
million

one
shiltings

exceeding
both

managing
of waste
uPstream
oPerations

or disPosing

arising from

Petroleum
without a

licence

87 (2)

ortoa
exceed
both

fi endece cexotn 5nhs 8dn5auothdrenduh tonformtnsP rn yeaon
failing
good
rePair'
facilitie

to maintain tn

condition and

all structures'

s, equiPment and

other Property

BB (3)

both

enondecexeton nhnomrednduh otnmretnorlat Pro rorsanft vfindceexe

not less than one

million shillings

Drison term ot
'than fiue Years or

hundred
ortoa
not less

bothnatural gas

authorization

flaring of
withoutVenting and

8e (4)

both

enondeceexotll h ngnomdrenduh otnofrmtnsora potro rorne yeaeftfide ngcex
ItlegallY acQ

vandalizes tn
uires land'

frastructure113 (1)

(c)

nomnetngceedexotn n50rPotro5nh5 efide n8cextonofmret
htboror5ae

shillings
not less than five million

Denalty where

is exPressly
general
none
provided

I
I
I
I
I
I
I
I
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millionthirtYthanlessnot
a prisontoorshitlings fivethanlessnotofterm

bothoryears

or

milliononethanlessnot
a prisontoorshillings 5lxthanlessnotofterm

bothormonths

of



5.0 COMMITTEE OBSERVATIONS

a. The Committee observed that iome proposals for amendment of the Bill from the
stakeholders were proper as they sought to improve the current version of the
Bill. However it is worth notinS that proposed amendments from the stakeholders
were varied as their proposals sought to cater for their divergent interests. The
Committee will therefore at a later ttage introduce amendments to the Bill for
consideration during the Committee Stage.

b. The Committee further observed that the proposed Bill is one that concerns

County Governments within the meaning of Article l l0 of the Conttitution and it
therefore an ordinary Bill.

6.0 COMMITTEE RECOMMENDATIONS

ln view of the above proposals from the stakeholders and the Ministry of Energy and
Petroleum: the Committee is preparing amendments to the Bill which it will then table
before the House at a later date upon further clarifications and consultations with the
stakeholders and the Ministry of Energy and Petroleum.
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