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.JHATRPERSON'S FORE\ryORD
the Betting, Lotteries and Gaming (Amendment) Bill, 2016 was read a First Time on Thursday l"
)ecember, 2016 and stood committed to the Departmental Committee on Laboui & Social Welfare for

:orisirJeration anrl it is on this basis that the Committee makes this report pursuant to Standing Otder 127 .

the principal object of the Bill is to amend the Betting, Lotteries and Gaming Act cap. 131 to provide for a

egal tiamework for regula\ngand controlling gambling acti'rities and to establish the Kenya Betting Control

;*c1 Licensing A*thority in place of the current Betting control and Licensing Board.

fhe Bill also seeks to provide a framework tbr regulating and controliing g,ambling activities, promote the

Ievelopment of a responsible gaming industry, protect youllg and excluded persors from negative effects of

gainbling, protect the society against the over-simulation of the dernand for gambling in the society and

,sre,terigamblilg frorn beiirg a source of crin're and fron'r being used in rnoney laurldering activities'

lie committee operated unr]el constrained tirnelines and was not able tc, liave meetings with varir:us key

rtakeirolclers including the National Treasury, communications Authoritv of Ketiya, Anti-Money Laundering

Board and groups representing the consutners of betting, lotteries and gaming services'

on my own behalf, i wish to commencl Members of the committee for their patience, endurance and hard

r,zork dirring the iong sitting lrours undel tiglrt schedules, which enabled uS to complete the tasks u,ithin tlie

stipuiateti periori. Furthermore, the assistance received frorn the offices of the speaker and the cierk of the

l.la.tional Assernlrly rvas inyaluable. The Committee ackurowledges the contribtltion of witnesses in the

preparation of this report by way of submissions and presentations'

Finally, it is niy pleasant cluty, on behalf of the Departmental committe.e on Labour & social welfare, to

present this report in accordance with the provisions of standing orders and House Ruies and regulations.

Hon. David r\. trYere, MP

Chairperson, Departurentatr Comrnittee otl Labour aud Socia} Weltare
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ECUTTVSUMMAR.Y
: Betting, Lotteries and Gaming (Amendment) Bill, 2016 was read a First Time on Thursclay l't
:embet, 2016 and stood cornmitted to the Deprallmsnlal Committee on Labour & Social Welfare for
sideration and it is on this basis that the Committee makes this report pursuant to Standing Order lZ7.

' 
principal ob-iect of the Bill is to amenri the Betting, Lotteries and Gaming Act Cap. 131 to provide for a

il framework for regulating and controlling gambling activities and to establisli the Kenya Betting Co,tr.ol
Licensing Authority in place of the cunent tsetting Control and I-icensing Board. The Bill also seeks to

vide a framework for regulating and controlling gambling activities, promote the development of a
ronsible gaming industry, protect young and exclucled persons from negative effects of gambling, protect
society against the over-simulation of the demand for gambling in the society and prevent gambling f,rorn
Ig a source of crime and from being used in money laundering activities.

ine with the constitutional requirement for public padicipation in iegislative processes as containe,J in
cle 1 18 of the Constitution, the Commiffee arivertise<l and callecl for public participation iir both the Daily
.on and stanrlard newspapers and invited the public to make submissic,ns by December 2016. T-he

rmittee received submissions, from interested staiceholders vuhich wer.e duly considered by the

unittee, consequently the Committee held meetings where it interrogated the received Memorandun-r and

rroposed legislation on a clar:se by clause r,.:view of the Bill.

revrew process concluded witli a list of agreed observations, which will be the basis for which the

unittee will rely on in proposing suitabie amendments for consideration and possible adoption by the

se. In making its recomrnendations, tlie Committee examined the Bill clause by clause. Where objections

; registered with respect to a particular clause in the Bili, the Comrnittee intends to propose amendments

onsensus using the available information and triangulating different sources of submissions made on the
isions of the clause to be amencied. The Comrnittee intencls to move these amendments during the

rnittee of the Whole House.
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1.8 PREFACE

O, behalf of the Departmental Commifiee on Labour and Social Welfare and pursuant to provisions

of the Standing Orders, it is my pleasure and duty to present the report of the Committee on its

consideration of the Betting, Lotteries & Gaming (Amendment) Bill, 2016.

1.1 Mandate of the Committee

The Committee on Labour antl Social Welfare is one of tlie Departmental Committees of the

National Assembly established under Standing Order 216 and rnandated to: -

(a) investigate, inquire into, and report on all matters relating to the mandate, managentent,

activities, arlmipistration, oprslsliorrs and estimates of the assigrred ministries and departments.

(b) st'cly the prograrnme and policy objectives of rninistries and deparrments and the

effectiveness of the irnplementation'

(c) study and t'eview all tegislatiott referued to it'

(ci) study, assess and analyse the reiative success of the ministries anri departrnents as measured

by the results obtained as compaled with their stated c'bjectives.

(e) iitvestigate ancl incluire into all matters relating to the assigned n'rinistries and departments as

they rnay deem necessary and as may be refened to thern by the House'

(t) vet and report on all appointrnents where the Constitution or anv law requires the National

Assembly to aplprove, except those under Standing Order 204 {Conzmittee on Appointments).

(g) Make reports and recommendations to the House as often es possible, including

recommendation of prroposed legislation'

In accordance with the Second Schedule of the Standing Orders, the Committee is mandated to consider

the following subjects:-

(i) Labour

(ii) Trade union reiations

(iii) Manpower or hiiman resource planning

(iv) Gender

(v) Culture and social welfare

(vi) Youth

(vii) National Youth service

(viii) Children's welfare

(ix) National ireritage

(x,) Betting and Lotteries

txi) SPorts

(
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ln executing its mandate, the committee oversees the foltowing Govemment Departments and Agencies,
namely:-

i) The State Department of Labour

ii) The State Deparhnent of Social protection

iii) The State Deparnnent of Sports Development

iv) The State Deparhnent of Culture and the Arts
v) The State Department of Gender Affairs

vi) The Department of youth

vii) The National Gender qpd Equality Commission

viii) The Betting Control and Licensing Board
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1.? Merubers of the Comrnittee

The Departmental corrrmittee on Labour and social lvelfare was consti

2013 anct comprises the following Members:-

Chairperson The Hon' David Were' MP

Vice Chairperson The Hon' Tiyah Galgalo' MP

The Hon. John Serut, MP

The Hon. Peris Tobiko, MP

The Hon. John Ndirangu Kariuki, MP

The Hon. Winnie Karimi Njuguna, MP

The Hon. Janet Nangabo, MP

The Hon. Janet TeYiaa, MP

The Hon. Samuel Gichigi, MP

The Hon. Elijah Lagat, MP

The Hon. CorneliY Serem, MP

The Hon. Abdinoor Moharned Ali, MP

The Hon. Daniel WanYarna, MP

The Hon Regina NYeris, MP

The Hon. WesleY Korir, MP

The Hon. Kinoti Gatobu, MP

The Hon. Elijah Mosomi Moindi, MP

The Hon. James OnYango I('OYoo, MP

The Hon. Omondi John Ogutu, MP

The Hon. Aisha JumwaKarisa, MP

The Hon. Patrick Wangamati, MP

The Hon. Rose Museo Mumo, MP

The Hon. Silvance OnYango Osele, MP

The Hon. NYasuna GladYs Wanga, MP

The Hon. John Owuor Onyango Kobado, MP

The Hon, Mwanyoha Hassan Mohammed, MP

The Hon. Mlolwa Jones Mwagogo, MP

The Hon. Ferdinand'$/aititu, MP

The Hon. Irshad Sumra, MP

tuted on Thursday i6th May,
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1.3 Committee Secretariat
Third Clerk Assistant

Third Clerk,{ssistant

Third Clerk A.ssistant

Legal Counsel II
Resear.ch Clfficer III

Mr. Erick Nyambati

Mr. Abdirahman Gele Hassan

Ms. Nuri Kitei Nataan

Mr. Sydney Okumu

Ms. Loma Okatch

2.0 coNSIDERATtrOI\', CIF T'HE EE"['T'I|{G" LOTTtrRIES & GAMING (AMENDMENT}
EILL,2016

2. 1 I'}UBLIC PARTnCnPATION: S],,{I{EI{OL}ER.S VIEWS
In line with the constitutional requirernent for public participation in iegislative processes, the
Comrnittee advertised and called for public participation in both the Daily Nation and Standard

newspapers on 15th December, 2016 and, invited the mernbers of tlie pubiic to submit representations

on the Bill by Friday 23'd December, 2Ctl6. The Cornmiftee rcceived submissions, fiom interested
stakeholders that were duly considereci by the Committee. (Annex 2) Consequently the Conrmittee
heid meetings vrhere it interrogated the received Memoranclum and the proposert legislation clause by
clause.

2.1.I MEETING WITFT TI{E HOI{. JAKOYO Mtrtr}NYO, MF

The Hon. Jakoyo Midiwo, MP, the Sponsor/mover of the bill, appeared before the Committee on
Thrirsday 26tt' Jarnary,2017 to apprise the Committee on the Bill. In his presentation, the Ivlember
highlighted the following:-

The principal object of the Bill is to arnend tlie Betting, Lotteries and Gaming Act Cap. 131 to
provide for a legal framework for regulating and controlling gambling activities and to establish the
Kenya Betting Control and Licensing Authority in place of the current Betting Controi and Licensing
Board.

The Bill also seeks to provide a framework for regulating and controliing gambling activities,
promote the development of a lesponsiLrle gaming industry, protect young and excluded persons from
negatil'e effects of gambling, protect the society against the over-simulation of the demancl fbr
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gambiing in the society and prevent gamblirrg from being a source of crime and from being used in

money laundering activities'

Clause tr of the Bill is the short titie'

Clause ? of the Bili seeks to introduce new definitions into the Bill'

Clause 3 of the Bill spells out the objectives and purpose of the Bill'

Clause 4 of the Bill redrafts the word Pennanent Secretary to realign it with Article 155 of the

Constitution.

Claltse S of tlie Bill seeks to amencl the Act to establish the Kenya Betting Control ancl l,icensing

Authority,

Clause d of tlie Bill seeks to amend the Act to outline the powers of the Authority.

Clause ? seeks to amend the Act to establisir the Board of the Authority and set out provisions on the

procedure of dealing with vacancies in the Board, the conduct of business and affairs of the Board,

the rernuneration of Board Members, delegation Lry tire Authority, and the Chief Executive Officer

and staff of the AuthoritY'

Clause g of the Bill seeks to delete the offence of a person who knowingly rnakes a false statement in

an application for a licence to realign the clause with clause 6.

Clause 9 of the Bill introduces new sections imrnediately after sectiorr 5 whisii speil out the

conclitions for granting licences and perrnits to an applicant, provide for a fratnework for the

Authority to request for a,Jditional information when considering an application for a licence or

permit and further puts restrictions on number of casino licences that can Lre issued by the Authority.

Claurse l0-1g of the Bill seek to align the prenalties prescribed under section 8, 10, 17, 12, 14, 15, 17 ,

l9 ancl 20 with the nature of the offences'

Clause 1g of the Bill realigns the penalty prescribed under section 2l of the Act with the nature of the

offence.

Clause 20 and Ltr. of the Bill also seek to align tlie penaity prescribed by sections 23 and 24 of the

Act.rith the nature of the offences'

Clause 23 anrl 24 of the Bill further seek to align the penalties prescribed with the nature of the

offeirces.

Clause ?? of the Bill seeks to provide for the protec.tion of yc,ung persons engaging in garnbling

acti'rities.
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Clause 25 of the Bill makes provision for excluded persons, the duty of the authority to maintain a
register for excluded persons, proteetion of excludeci persons, restrictions on granting o1. credit to
gamblers, restriction on advertisements and promotion on gambling activities and gambling discounts
and restrictions on payment of winnings o, gambling activities.

Clause ?6 of the Bill seeks to realign the penalty prescribed with the nature of the offence.

Clause 28 of the Bill seeks to arnend. section 29A. of ttre Act to enhance the betting tax chargeabie to
fifteerr percent ofthe gross betting revenue.

Clause 29 of the Bill amends section 35 of the Act to realign the penalty prescribed with the nature of
the offence.

Clause 30 of the Bill seeks to amend tlie Act by repeaiing section 36 in light of the proposed clause
45 of ttre Bill which contains provisions on the manner il which furrds collected from gambling
activities shatrl be utiiized.

Clause 31 of the Bill seeks to realign the penalty prescriberl with the nature of the offbnce.

Ctrause 32 of the Bill seeks to reaiign tire penaltv prescribed with the nature of the offence.

Clatrse 33 of the Biil repeals section 43 of the Act as the protection of young persons from gambling
activities is provided for under clause 22 of the Bill.

Clause 34 of the Bill seeks to realign the penalty presciibed .rith the nature of the offence.

Clause 35 of the Bill seeks to enhance the rate of iottery tax to twenty percent of the lc,ttery tumover.

Clause 36 of the Bill seeks to realign the penalty pi'escribed ,ryith the nature of the offbnce.

Claunse 37 , 39 r 40, 41 and 42 of the Bill seek to realign the penaities prescribed with the nature o1" the
offences.

Clause 44 of tlie Bill seeks to introduce a now Frart into the Bill to provide a framework for regulation
of online gambling.

Clause 45,461 47r 48 amrl 49 of tlie Bill seeks to realign th.e penaities presci.ibed with the nature of
the offences.

Clause 50 of the Bill enhances the rate of pfize competition tax to twenty percent of total gross
tuntover.

Clause 51 of the Bill amencls the Aot to introduce a winning tax chargeable at the rate of twenty
percent of all winnings.

Ciause 5? of the Bill seeks to reaiign the prenalty prrescribed with the nature of the offence.

t0



Clause 53 creates the offence of gainbling in reiation to illegal activities and limits the total winnings

from a gambling activity to thirty million shillings'

Clause s4, sS and 56 of the Bill seeks to align the penalties prescribed with the nature of the

offences.

Clause Sg of the Bili repeals section 70 of the Act and iirtroduces new parts, which set out financial

provisions and provisions on deiegarect powers'

Clause 60 of the Eili outlines savings and transitional provisions'

staternent on the delegation of legislative powers and lirxlitation sf fundameutal rights and

Ireecnoms

This Bill delegates power to the cabinet Secretary. it cloes not lirnit any fundamentai rights and

fieedoms.

statememt on how the Biltr comcerns coumty governrnerits

The Bill concerns county governments in terms of Article 110 of the Constitution as it contains

provisions that affect the fuirctions and powers of the cc,unty governments as set out in Part II of the

Fourth Schecirile to the Constitution'

Statement as to rvhettrer the Eil}- is a rflone.y EiI[ within the ureaning of A.rtiele trtr4 of the

Coustittttion

The Bili is a money Bill as it contains provisions dealing with taxes'

Z"t.Z MEET"ING WITI{ TFIE VIINISTI{Y OF II{TERIOEI & COOH,FINATIO}{ OF

NATNON.AL GOVERIdh{ENT

llhe calrinet Secretary Hon. Joseph Nkaisserry, Mr. Micah powen, the PS for correctional services, the

Director, Betting contrcrl & Licensing Board Mr. charles wambia and other officials of the Ministry

appeared before the comrnittee and briefed them on the Bill as follows::-

1. Draft Gaming Eill anrl R'egulations

They informed the cornmittee that the Board withirr its mandate developed a draft Gaming Bili and

Regglations. Tlie Bill and the reguiations are addressilg the following;

(i) Transforming the Board to a SAGA

(ii) Evaluating operatioiralization of'concurrence of Betting, casinos and other fonns of gambling

functions between the National and the County Governments as pel' schedule 4 of the

constitufion'

11.



(iii) Incorporate the ad'zanced usage of technology in operations and in regulating and enforcing
compliance to ensure that gaming is conducted with due propriety.

(iv) t-:.".:::X 
;"":,::ent 

reguration orthe gaming industrv through;

o Enhanced fees for licenses and permits

o Enhanced securities i, form of Bank guarantees and Bonds

" Vetting and licensing of key employees

(v) Provide for licensing and control of a National Lottery
(vi) Provide enabling environment for growth and development of the gaming industry by

embracing new and emerging technologies to allow for new games, gaming devices and
modes of operation and participation.

(vii) Ensure competitiveness of gaming operation in Kenya
(viii) Meet internationar standards of gaming regulation and operation
(ix) Safeguard the young and the vulnerable

(x) Ensure that Kenyans fully benefit from Betting, iotteries and Gaming operations.
7,. Proposed Tax Measures

Betting lotteries and Gaming act cap 131 of the laws of Kenya was recently arnended thrrough the
mcial AcL 2016 to introduce taxes that took effect on 1't January 2017. These taxes are as follows;

(i) Betting tax chargeable at the rate of 7.Syoof gross earning revenue.
(ii) Lottery tax chargeable at the rate of Syoof lottery tumover.
(iii) Gaming tax chargeable atthe rate of l2%of gross Gaming revenue
(iv) Prize competition tax chargeable at the rate of 15Yo of the total gross turnover for premium

rated promotions.

Bill has proposed to increase the above taxes as indicated below;

Betting tax from 7.5yo to l5yo

Lottery tax from 5% b 2A%

Gaming tax from 12%:o2A%

Prize competition tax from 15%to 20%

t2



ihe Bill also introduces "winning tax at the rate of 20o/o"

ihey poi,ted out that the taxes introduced by the Board vrere based on benchmarking and as per the industry

rractice anrl trends in other garning jurisdictions. it is also worth noting that the gaming industry in Kenya is

rne of the fastest growing Jectors of the economy and there is need to encourage investment, grovrth and

Leveropme,t of ttre sector through enabring tax regime that would not encourage cheating and under

ieciaratiori if the rates are too high. Introduction of vrinning tax amounts to withholding tax that had been

ried befbre and was not successful'

3. Iroreign lnvestment

rhe Bill pr.oposed to limit investme*t in the Gaming industry for online operation to locals only, while we

eppreciate this position, we wisli to point out that investment in any form of garning requires heavy financial

;.n6 skjlls o*tlay, at the sanre time the Board has fbrmulateri clrafi regulations on online gaming and key

ilnong tnem is the requirements of at least 40Yolocal sharehokiing. we therefore believe this aspect has been

aclequately acrdressecl in the regulations, in addition it shouid not appear as if there is discriminarion when

investing i* the Gaming industry in Kenya, foreigners should be given an opportunity to invest as long as the

shareholding requirement is cornplied with'

4. Penatrties

The Bill propose6 increasecl fines and penalties for various offbnces. They stated that the Board's draft

Garning bill has also proposed increased fines and jail tenns '*'ith a view to enforcing compliance within the

entire spectrum of its'operations. The fines and jail wereiuciiciously determined depending on the offenc'e in

question an<i the need to deter recidivism'

5. Operating l{ours

,flie Bill proposes to restrict the operating hours for lotteries and prize competition to between 7'00pm and

7.00am effectively making them night activities. it's worth noting that Lotteries and Prize competitions do

not take place in licensed f,r.n ir"r. These are operations that can only manually be done during the day since

nrost of them are done from outlets such as supermarkets or lottery kiosks'

Tire Bili arso proposes to iimit Gaming (casi,os) operations to between 5:00pm and 7.00am. Furtirer, the

Board had been regurati,g operating hours for garni,g si*ce 1969 and they had been between i2:00noon and

/+:00amwithincrea,.d.omp"titionbotlilocallyandintheregionthehourswerereviewedtobetvreen
g:O0ain and 5:00am. This gives the customers an opportunity to choose their own hours to visit these

facilities. The operators have also inoreasecl their employment level since most of them require three shifts'

It shouicl also be noted that the worldvside practioe is 24hours.

1aa-l



Ilestriction against the use of relecoilrmunication lllatforms fol. Onliue Gannbiing

e Biil seeks to restrict use of telecommunication platforms for online Gambling. The question would berv the same would be conducted. The Ministry sratecl that Kenya has alrea,ly embraced the use of rnc,bilehnoiogy in virtually every sphere of life. In Gaming, the telecommunication platforrns play a crucial roierccially in complimenting enforcement and compliance as well as transparency ancl accountability of:rations.

Lepeal of the Seetion that authorises Lotteries

: biil proposes to repeal section 36 of the current Act on the grounds that charity proceeds vrould beded from online operations. It should be noted that l-otteries not only in Kenya but also in all otnerring jurisdictions, are authorisecl for gooci cause purposes and separate frorn all other gaming activities. Inrya' lotteries started way back in 1966 and contributed immenseiy to goocl oause projects, the operatorse also invested heavily in the sector and repealing the section would have profound effects. They
:efore stated that section 36 is one of the core sections of the current Act andshor-rld not be repealed.

I{CLUSTOF{

Ministry and the Boarcl apirreciated the contents r:f the Betting, Lotteries anci Gaming (Amenrlment) Biil,
6' The Ministry invested time and money in development of the draft Gaming Bill and regulations, hence
tested to be given an opportunity to harmonize the two d.ocuments and produ"e a formidable Bill that
Lld realize all the objectives envisaged in each of the two draft Bills and in particular, the following:-

ii) Protection of players and the public
'ii) Protection of the young and the vulnerable
'iii)Govemment 

benefits from the industry operations

iv)Investment, growth ancl development of the Gaming inrlustry in Kenya

cabinet Secretary also inforrnecl the comrnittee that tlie role of regulators in the zlstcentury is changing
conventional regulation and prohibition to facilitating and enabiing business without compronrising

core rnandate' They further requested the committee to consider anri allow the Bill to be a Government
sored Bill.
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I.13 IVNEETING WITE{ TFTE ASSOCIATTON OF GAMING OPER'ATORS IN KENYA

lhe Association briefed the Committee on the Bill as foliows' that:-

,re Association of Gaming operators - Kenya IAGOK] is a member based society registereci under the

jocieties Act, chapter iOg of the Laws of Kenya and it brilgs together organizations duly licensed and

.egulatecl under the Betting, Lotteries and Gamin g Act, chapter 131 of the Laws of Kenya. This Association

vas officially formed inl.'nol and officially registered L.y the Registrar of societies on lst March, 2005

Certificate of Registration No'-24442)'

rhe Betting, Lotteries and Gaming Act, Cap 131 of the Laws of Kenya creates separate and distinct ciasses

tf Licerrses and Permits ancl provicles for the regulatiorr of the salne'

t. General Obseryations on the Eilt

fhe Bill in their view addresses itself to four [4] main issues; these are -

1 .1 . Cieation of an Authority which will be a body corpor:ate to replace the Betting control and Licensing

Board.

1.2. Online Ganiing

1.3. Taxation of the industrY

r.4. Enforcement measures an<i penalties -with respect to c,ffences nnder the Betting, Lotteries and

Garning Act.

AGOI{- submitted that there appeated to be a concerted targeting of the industry through measures that

evidently clo not enhance the growth of the industry but are designed to cripple it.

2. Overarchiug Concerns

2. 1. Constitutional Concerns:

pursuant to standing order 117 (b),the Bill in its Memorandum of objects and Reasons has a 'statement on

the clelegation o7 tugrtattifie powers and limtto.tion of fundamental rights and freedoms'; in the Statement the

Bili is reported not to have proposals that lirait any fundamental rights and freedoms'

Tirey sr.rbmitte,l that the Bill has Clauses that lenri themselves to the very real possibility that if passed into

law by the National Assernbly and subsequerrtly the senate, vrould vioiate fundamental lights aird freecioms

ensiuineC in the Constitutios of Kenya'

Tirey unequivocally subrnitterJ that unrler Article 2,4 (.3) of the constitution, it is mandatory that the state or a

pel.son seeking ,o juJr, a particular limitation shall dernonstrate to the court, tribunal or other authority that

th. rrquir"ments of Article 24have been satisfied'

15



iOK noted that Standing Order 119 requires every Bill that contains a provision limiting a right or
Ldamental frsedom in terms of Article 24(2) of the Constitution shall coritain separate and ,Jistinct
visions -

clearly expressing the specific right or fundamental freedom to be limited; and

the nature and extent of that limitation.

:y argued that the Bill fails this critical lequirement under the Constitution and the Standing Orclers.

1. The ttigtrt to Propenfy under Artiere 40 of the comstitutiou
: term 'Property' is defined in the Constitrition. The gaming industry in Kenya traditionally hacl
rificant investrnent frorn foreigu investors and the recent developrnents that are causing the renewed
lic and legislative interest in tlie industry have been spurreci by promoters and companies that have
:ign shareholders who are not Kenyan Citizens.

t.cle 20 (1) of the Constitution of Kenya declares that the Bill of Rights applies to all law and binds all
e Organs and all persons. Further at Sub-Article (2) it is declared that every person shall enjoy the rights
fundarnental freedoms in the Bill of Rights to the greatest extent consistent with the nature of the right or
lamental freedom.

he Bill at Clause 44 a new Part VA - Online Gaming is proposed for introduction into the Betting,
'eries and Gaming Act, Cap 131 of tl-re Laws of Kenya. It is further.proposed at Secti6n 55F (l)
eunder that Licensees should be body corporates fully owned by Kenyan Citizens.

term 'person' in the Constitution is defined at Article 26A b incl,.rde a company, association or other
y of persons whether incorporated or unincorporated.

iametrt at Article 4A Q) of the Constitr-rtion is prohibited fi'om enacting a law that permits the State or any
onto-

Lrbitrarily deprive a person of property of any description or of any interest in, or right over, anv property
ry description; or

o lirnit, or irr any way restrict the enjoyment of any right r;nder Arlicle 40 on the basis gf any grounds
ified or contemplated in Article2T (4).

). Equatify and Freedom fnom rliscnimriuation under. Article 27
Association highlighted the declaration at Article 19 (1) of the Constitution of Ke1ya,20lA where it is
ided that - "The Bill of Rights is an integral part of Kenya's democrattc state an(i is the frameworkfor
il, economic and cultural policies. "
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t is further enshrined under Article 27 (l) of the Constitution that every person is equal before the law and

ras the right to equal protection ancl equal benefit of the law.

fire tenn'person' inciudes companies'

Ihe Bill proposes in light of the reality of ownership in the ga.ming industry in Kenya, to limit shareholding

tf online gaming licensees to Kenyan Citizens; the inevitable result of such a limitation wiil be the violation

rf the Co,stitritional protection for foreign investors under A.rticie 2l (4) which forbids the State from

Jiscrirninati,g 4irectly or indirectly against any person orr the grormds of inter alia ettf;ric or social origin,

ianguage or birth.

2,2. Form oi'ftegulator
I'lLe Bill cleclares the follov;ing vrith respect to its principal ob.iective -
,,1-he principal object of this Bilt is to amend ihe Belting, Lotteries and Gaming Act Cap. I3I to provide for c

legai franrework for regulating and controlltng gambiing activities and to establish lhe Kenya Betting

Controi and Licensing Authority in place of the current Betting Cantrol and Licensing Baard."

Ihere is no lacu'a in law with respect to a legal franrework for regulating and controlling garnbling activities

in K.elrya. There is and has been a Regulator in the fbrm of the Betting Control and l-icensing Board pursuant

to Section 3 of the Betting, Lotteries and Gaming Act'

Upon a close examination of the proposals in the Bill with respect to the creation of the Authority and the

abolition of the Betting Control and Licensing Board, they noted the following-

o Tlre Regulator proposed by the Bill is a corporate entity as opposed to the Betting Control ancl

Licensing Board which is not'

* The day-to-day responsibility for the impiementation of the Betting, Lotteries and Gaming Act, Cap

13i of the Laws of Kenya in the Bill is vested on the Chief Executive Officer whereas under the

Betting Corrtrol and Licensing Board it is vested in the Chairman'

o The duties of the Chief Executive Officer under the Bill are stated to be -
(a) Responsible for the day to day management of the Authority;

(b) Responsible for facilitating, coordinating and ensuring execution of the Authority's mandate;

whereas under tlie cunent forrn of the Regulator, these responsibilities repose with tlte Chairrnan of the

Board.

e They note,J that under the transition provisions of the Biil, the current staff of the Betting Control and

Licensing Board shall be the staff of the Authority which means that the current Direc,tor of the Board

sirall be the chief Executive officer of the Authority.

s

Tirey rvonderecl how the foregoing proposeri changes to the forrn of the Reg,tllator will achieve the declared

objective - ,,........,romote the developmeni of a responsibie garnbling indttstry, protect young and excluded
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'sons frot'? the negative fficts of gambiing, protect the society against the over-simulation of the clemanti
gambling in the society and prevent gambling f.,om being a source of crime and from being used in

ney laundering activities "

: Standing orders number 117 (d) requires that a Bill have a statement on its financial implication and if
expenditure of pubiic moneys will be involved should the Bill be enacted, an estimate, where possible, of
h expenditure and submitted that the llill does not meet this requirement.

: Association of Gaming Operators echoed that tlie proposal to change the form of ttre Regulator is a
rifestation of a turf war between the Director and the Boar<l as cun'ently constituted and thus has nothing
.o vrith achieving the stated objective.

Operational Concerns

3.1. 0perating flours:
proposed to restrict the operatiug hours for licensees carrying out betting activity, operating a lottery or

e comiretition to between 7.00 pm ancl 7.00 am,

Bill further proposes to restrict the operating hours for iicensees engagecl i1 gaming activity to between
lpm and 7.00 am.

y sulrmitteci that this major policy proposal has not been sufficiently explained nor have reasons been
,ided for tire same.

re overall context of the stated objectives of the Biil, the Association could not understand how the
rosed restrictions on operating hours achieve the same.

|.2. Froposed tax measures:
Betting, Lotteries and Gaming Act, Cap 131 c,f the Laws of l(enya, has been amended. by the Finance
24rc - Act no. 3 8 of 2afi to introduce new taxes which are to take effect on 1't January, iotl .The Act
duced the following taxes:

a) A Betting tax chargeable at the rate of seven point five 17.S%]per cent of the gaming revenue.
b) A Lottery tax chargeable at the rate of five l5%) per cent of the lottery turnover.
c) A Gaming tax chargeable at the rate of twelve 112%lper cent of the gaming revenue.
C) A Prize Competition tax chargeable on the cost of errtry to a competition which is premium rated at

tlre rate of fifteen U5%l per cent of the total gross turnover.
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it is proposed liy the Bill to amend the new provisions vrith respect to the introduced taxes in Betting,

Lotteries and Gaming Act even before the said taxes have becorne effective. The Bill's proposals

;ignificantly enhance the taxes as foliows: -

(a) The Bettirrg tax from a rate of seven point five t75%l per cent of the gaming revenue to a rate of

fifteen 115%l of "gross betting revenue"'

(b) The Lottery tax from the rate cf five l5%lper cent of the lottery turnover to twenty 2a%1.

(c) The canriilg tax from the rate of twelve LlT%1per ceirt of the gaming revenue to twenty [20%] per

cent of "gross gaming revenue"

(cl) The prize competition tax from the rate of fifteen t15%l per cent of the total gross turnover to twenty

120%1per cent.

The Bili introcluces a new tax called'winnings Tax' which is to be charged at the rate of t'xenty {20%lpet

cent of a person,s winnings from garning, betting or participating in a lottery or prize competition authorized

under the Betting, Lotteries and Gaming Act, Cap 131 of the Laws of l(enya'

There has been until recently a 'withholding tax' on the wimrings from betting, gaming activities and lottery

particiiration. This tax measure had to be withdrawn due tc, its challenges in implernentation ancl the

i'ordinate cost of its collection. circumstances have not clianged and thus it is equally untenable and

impractical to efficiently collect the intendeC 'winnings tax'.

It is i.urther subrnitted that the proposed tax rates in the Bill are unsustainable in the current business c'limate

ancl enviroirment and they iudher do not satisfy the prrinsiples of taxation'

Taxatio, measures sirould be broad basecl aird equitable and burden all individuals or entities in sirnilai

economic circumstances. The proposed measures in the Bill are cliscriminatory to the Betting, Lotteries and

Garrring industry and place arr inordinate and unfair tax lurde1 ou it'

3'3.Lirmitationofwinningsandarnountslrazarded
AGOK submitted that betting, gaming and lottery management is highly empirical and scientific; complex

calculations and postulations are developed that determine the risk t'eward matrix. The hazards and winnings

are uot arbitrary deter:ninations'

In**stry practice globally has developed tools such as the 'Book', 'odds' and others to g,ide the

determination of stak^eslhazards and the wir:nings therefi'om'
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3 Biil proposes to cap the amount that a player may hazard in an online gambling activity to Kenya
'llings Two Hundred [Kshs' 200]. This is an issue ot'concern for their members as the amount seems
itrary and wondered how that amount was arrived at.

Restrietion on utilization of services from f-icensees under Section 79 of tlre l{enya [nformation
and Cornrnunications Act, Cap 4llAof the Laws of Kenya for online gaming
: Bill defines the term "online gambling" as gambling by use of the internet, telephone, radio, television
rry other electronic or other technology for facilitating communication.

contextualize the restriction, they set out the following definitions from the Kenya Information anri
nmunications Act -
tecomrnunication operalor" means a telecommunication operctor licen-ced under section 79,.

'econamunicotion sewice,' means any o"f the follov,ing-

(t) a service consisting of the conveyance by means af a teiecommuntco-tion system of anything foying
within subparagraphs (i) to (v) in the definitton of "telecomrnunication system,';

(ti) a service consisting of the installation, nraintenance, odjustment, repai,r, alteration, moving, removal
or replacement of apparatus which is or is to be connected. to a telecommunication system; or

(iit)a dtrectory infonnation service, being a service consisting of the provision by means of a
telecommunicatian system o-f directory information for the purposes of facilitatircg the use af a
service falling within subparagraph (i) above and provided by means of that system;

zcorn'tnanication system" means a systern for the con,teyance, through the agency oJ electric, magnetic,
t r o - ma gne t i c, e I e c tr o - c hemi c al or e I e c tr o -me c hani c ar e ner g,,, of-
'i) speech, music and other sounds;
'ii) visual images;
'tii)data;
iv) signals serving 1br the impartation (whether as between persons snd persons, things and things or

persans and things) af any matter otherwise ihan in the form of sound, visusl images or data; or
v) signals servingfor the activation or cantral of machinery ot' Gpparatus and inclwdes any cable 1or the

distributton of anythingfollingwithin (i) to (iv) obove;
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Section ?9 of the I(enya Information and Communications Act provides as follows -

Gvnttl af licence

The Commission may, upon expiry of the period of notice under sectiotx 78 grant a licence to the applicant ii

ratisfied that the applicant should be licensed, subject to sr.tch condition-c, including the payment of such

ticence fee as may be Prescrtbed:

protid-ed that where the Commission does not g'ant a licence, it shali noiifu the appltcanl in writing of the

reasons ior refusal within thirty days ort such refusal and the applicant. may, if aggrieved, appeal ta the

Tribunai.

rlre tbllowing is the wording of the restriction in the Bill -
,,?-he telecommunication operators licensed under the Keryta Informatiott and Comnrunications Act shal! nat

oermit licensees uttder this Act rp".-u.q.g.tllgir'--tg-lgc-o-rliuryu*ig.tttig.n-.plgtfuxus including rnobile phone-based

rrxoi.tey transfer, financing and micro financing services as a ntedium for persovrs to engage in online

gambiing activities."

Iiiey noted that the Kenya lnformation and Comrnunications Act does not define the tern-t

' telecontmunication Piatform''

Having noted the means by which the Bill describes oniine gambling may be conducted and thereafter

exarnineci, the provisions of the Kenya Inforrnation and Comrntinications Act with respect to licenses under

sectio, 79 and the definitions of a telecommunication operator, telecommunication service and

telecommunication system; is the restriction therefore totally self-defeating as no online gambling can be

caried out in Kenya for the following reason -

Tfuefoilowing means of en.gaging in onlkte gambling accordirug to tke Eill;

" the internet,

" telephone,

" radio,

" television or

" afiY other electroruit or
, other technology for facilitcttittg cornmunicatiott,

can only by law be provided by a telecommunications olterator licensed under sectton 79 of the

I{enya Infowtation and Communicatiotts Act, Cap 4114'

Tliey further noted that even in the event that the restriction was possible in Kenya, how would the proposal

in the Bill stop anyone from accessing an online garnbling service ttrat is operated outside the country. The

restriction therefore fails to achieve its objective'

Tiie fate of companies duly licensed under Kenyan law and their staff, operators and providers of online

gambling services and all support industry to tire online gambling sector was not clear.
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: Association wondered how the Biil propose to iill the gap that would be created with respect to
nsoring of spotts, national teams, Youth training camps among others if the online gambling iicensees
t down.

) revenues that are causing this pandemoniltrn u,ili Lre earned by comparries in other jurisdictions without
tya receiving a kopek of tax revenue therefrom and thus render the unrealistio tax revenue ambitions in
Bill useless.

, industry is already subject to the financial reprc,fting regulations in the Country and the members must
ster with the Financial Reporting Centre.

'fears that the operations of the industry may run aioul of the said regulations have been ad,lressed by the
vant statutes including but not limited to the Ploceeds of Crime and Anti-Money Laundering Act.

; thus unjustified to restrict licensees under the Kenya Information anr1 Commu'ication Act fi.om
ziding services to the industry. Any person in K.enya today to have a mobile pho,e must register and in
registration provide their personal identification. In the event that any person conrmits a discer'ible

nce, the law has robust legal provisions currently to address the alleged crime. It is our submission that it
It the place of the Betting, Lotteries and Gaining Act to convoiute the nascent measures that have been
in place to address the Sponsor's concern with respect to crime and money laundering and echcred that
is another glaring instance of the conscious stigmatization of the industry.

f MEETING T.FIE COR{MISSIC}T.trER GEI'{ERAL, KEHY.& ITEVENUE ,{UTtr{CIR.TTY
Comrnissioner General Mr. John Njiraini briefed the Committee on the issues that needed ciarificatio,
rllows, that:-

mpact present or projected on the openations of KRA;

e Bill is passed as it is, the immediate impact will be an increase in exchequer revenues but this benefit
be short-lived depending on the elasticity of demand of the service. Our experience indicates that high
ates even fbr commodities considered as socially undesirable ultimately leaci to reduced demand. It may
help develop an underground economy and promote tax evasion.

=nhancement of the above tax rates and re-introduction of tax on winnings will enable KRA have access
reful more intelligence for prrrposes of monitoring other taxes including corporate tax, withholcling tax)AYE.

Bill further proposes to restrict players of the sector to the Kenyan citizens. This is not practical for
e betting since the electronic platform would be available to persons insicle an4 outside Kenya..
)over, there is no good basis to prevent non-Kenyans from participation as tliis would negatively impact
rue collection,
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). a) General opiuion on cnause 28 (enhancing of hetting tax)

lhe enhancement of the rate from 7 .5o/o io 15% brings Kenya in line with two African countries narnely

(wanda {13%) and in Ghana (17 '5%)'

nternational benchmarking on the rate is critical in averting tax arbitrage and transfer pricing by the sector

rlayers, Excessive rates would have tlie impact of driving the service across borders ieading to losses for

(enya.

\ higher rate is not necessarily going to provide the expected benefits. If there is an increase, it should be

>enchmarked against the practice in comparable jurisdictions.

r) Generatr opinion on clause 53 (timitimg winnings to 30 rnilliou shillings)

tiris section of the Bill seeks to set a limit for a winning for a betting, gaining, lottery or prize competition to

in atnount not exceeding 30 rnillion shillings'

fire principle of good legal drafting is to avoicl iegislation of such a threshold in the rnain law. It is therefore

:ecornmended if such thresirolcl is to be consiclered it should Lre in the subsidiarv legislation e.g. reguiations

n order to accord flexibility to accomlnodate ernerging issues. The business model and the determination of

winning is normally based on the operator's realization of proceeds from business volumes. The Regulating

Authority may also give detailed guidelines oir how winnings are determined'

fne winnings of the player are the expenses of the operator and taxes are collected from both fronts' It is

tliereiore our opinion u, upp.r threshold is not justified based on revenue collection considerations'

3. T.trre current arnount collected from online gamblinS & general gambling oxrerators

I).at +- a rl ely s iS -o-q 
b ett i ug- e-g SrB a n ies -re tu rn s rv itlt I(&4 :

I.he KRA Domestic Taxes data base has Eight (8) major players in the Betting sector with a total revenue

pairl a.nci payable amounting to xfuhs z$.?B fbr zaiMl$,2015116 and part of 2016117 Financial Years as

shovrn below:

Tax l{eads

Pr\YE

vAT **h'

\ryT{T

CT

Finaucial Vean
Total

2016/1?**2015/16afi14115

565,232,66I215,897 "189333,843,87815,491,594

387,398,988147,825,513159,945,2.0985 ,628,266

3,757,693,6623,019,132,037*119,144,93319,476,792

4,7tr 0,350,1923,376,854,739t^212^958,801120,536,652'[otal

AJ



his represents corporate taxes paid and payable by the sector players for the financial year en,Cing 30th June
17. The figures are based on self-assessmenr.

The data for FY 2016ll7 represent the full year collections tax declaration paid and payable.

k These services are VAT Exempt, hence no collections on Vat from the players.

;inos and Book makers' income are not part of this analysis, by the natur.e of their business model.

:a obtained from Betting Control and I-icensing Boarcl ftlrther indicates that there are Fiffy (S0) registered
I licensed Casino Operators in the Country. Bookmakers are 'l-wenty Five (25) but with countryvzide
work ofbranches.

trs graduatecl tax. a possibilify for elauses 50, 51? Why/why mot?

uses 50 and 51 are in respect to prize competition and rvinnings respectively. Graduated approactr is
rnt to address pl'ogressive taxation for the prrpose of bringing in equity and fairness. This is because there
wide range in terms of value of the winnings.

' Bill proposes a flat rate of 2\o/o, this is recommended to be retained as it accords with the principle of
plicity in tax administration.

Ttre current iaw and practice trlnrchimg on paying tax on eharitnhle purposes im Kenya and
cllallenges

ritable organizations are granted tax exemptions uncler Paragraph 10 of the Income Tax Act. This
udes institutions and organization of prublis nature involved in activities intended to alleviate poverty and
ress. Donations/expenditure by business enterprises to support such CSR. programs wouid be tax
rctible in the books of such private business enterprises ancl on conciition that the recipierrt is tax exempt.

ritable Organizations vrould however be liable to other tales like VAT, Excise WHT and pAyE.

.llengqs

) Abuse of tax exemption status by charitabie organizations incorporating special purpose vehicles in
fonn of trusts, foundations, religious organizations, schools for puipor" of concealing their
otherwise profit oriented economic activities,

i) The current legal provision for grarrting tax exemptions is so general and susceptible to abuse. For
instance under the current Income Tax Act, an exemption grarited undei any other Act of
Parliament is recognized as valid hence making the rnonitoring of tax exemption compiex.

ii) Lack of a strong and centralized regulatory fi'amework and institutions to *onitor, regisLr or license
the sector players (charitable organizations).
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5. T'he amount r.ecomruended for charitable punposes fi'omr garnbling revenue at either individual or

corporate level.

Section 55 (j) of the Bill is introducing sharing formula of funds obtained from gambling activities as

[ollows;

a) 3Ao/o as Prize moneY

bi 65% foi charitable activities relating to health education and sports

c) 5a/o to cover running costs

Betting companies are private enterprises set up for a profit malting tnotive. Section 55 (1) effectively

conrrerts the enterprises into social outfits from vrhich the proprietor receives no benefit. The Clause is

therefore inco,sistent with prudent business practice and should be cleleted to allow the enterprises to

determine the amounts they wish to allocate to charity.

7. The international taxing practices with respect to taxing gaml:limg reveHBe and rmodel preferred

The i:hilosophy for taxing betting, lotteries and garning revenues is partly to discourage garnbling while also

creating avenues for raising revenue. The aprplication of this principle nevertheless requires moderation in

r:elation to the imperative to ensure business continues to operate and thrive'

A cornparative analysis of tax regimes acloss Africa gave the following results:

f{wanda Ghana South

Africa
Tanzauia UgandaKenya

(proposed)

Biil

Kenya
(curremt

rates)

t75%13%15%7.5%

17.50t3%10%5% 2{J'/o

1:\% t7.5%20,/o 13%t2%

284,/"1s%

t^t.s% r5%15% 15%18%28o/o

Tax Type

Ectting Tax

Lotteries Tax

Garning Tax

Frize Comrpetition Tax

Winnings (trY ithholding)

Observations from the table above;

i) The tax rates as contained in the proposed Bill substantially above the continental bencir-marks except

for betting tax.

ii) The other tax' jurisdictions appear to have the same description of revenue ciusters upon which the

Bill seeks to introduce enhanced tax rates'

iii) Taxation of winning appears commoil; hence its reintroduction in the draft Bill is corrsistent rvith the

Practice across Africa'

,dverage

15.3010

\3.50/,

rc.sah

16.40h

at'
/-J



iv) From the analysis, it appears better to retain the rate as stipulated in the current law and shown in the
column I with an adjustrnerrt to accommo<late winninfis Tax.

Au analysis of tax return mlade by betting compamies in l{enya

ling comiranies like any other business enterprise are expected to register with I(RA and comply with the
owing tax obligations where applicable;

i) Corporation taxes
ii) V/ithholding taxes
iii) PAYE

analysis of the tax returns made by betting companies in Kenya for period 2At4/15,2015/16 and\0l6llT
revealed compliance gaps by the operators and players in the sector.

ile betting, lotteries and garning taxes are collected on an agency basis, compliance by the operators in
r corporate withholding and payroli taxes obligations will require a clearer focus going forward. This will
;upported by the ambitious automation process ancl ploposed strategic partnerships with other regulatory
ncies.

're are a number of Tax Cornpiiance Audits already registered by KRA on the Betting Operators as a first
' in etrsrring their compliance with ttre existing tax laws. Since the enactment of Finance Act 2016, KRA
also embarked on an aggressive stakeholder engagement with the objective of improving awareness.

analysis of the filing, payments and accuracy of cleclarejions fiom the retums receive,l by KRA for the
ods 2014 - 2017 depicts a growing trend which will need to be sustained through automated sector.
rpliance monitoring.

:, the KRA web based online platform, has already been enhancecl and reconfigured to fully support filing
payment of various taxes by the sector players. Filing and payments by the Operators can now be done
:essfully through the KRA ilax platform.

her analysis of data and statistic received from BC&.LB have proved to be useful in planning KRA,s
ttrywide stakeholder engagements as infonned by the geographical spread of the Operators.

eral comrnents on tax collection on betting, Iotteries and gaming sector

KRA generally recorilnends simplification of legal regimes for ease of tax adrninistration. Complex
regimes generallv complicate tax administration ancl encourage evasion.

) KRA recommends retention of existing regirnes to provide time to understand lessons from
implementation. Based on such lessons, proposals for amendment may be made which may include
the need to consolidate rates as is the case for south Afiica.

i) I(RA recolnmends the commissioning of a comprehensive study to determine the most appropriate
regulatory and tax structure in respect of this industry that will balance between sociai,'revenue
collection and investment priorities.
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}.{} COMMTTTEE OBSER.I/ATIONS

the Cornmittee r:bserved that-

1. The Bill seeks to provide a framework for;

i. regulating and controlling betting, lotteries anci gaming

activities, promote the deveiopment of a responsibie gaming industry,

ii. protect young and excluded persons from negative effects of

betting, iotteries and gaming activities,

iii. protect the society against the over-simulation of the dernand

for betting, lotteries and gaming activities in the society and

iv. prevent betting, lotteries and garning from being a source of

crime anrJ from being used in money launclering activities.

Hc,vr'er/er, the Bill as drafted has several clauses that have the effect c,f 'killing' the online betling,

lotteries and gaming industry' These include:

a. abolishing online betting, lotteries and gaming activities (clauses 55F, 55FI, 55K)

b. excess tax levels and statutory commitments leaving ope.rators with only 5Yo of net revenues

to cover operation costs (clause 55J)

Z. The proposed Bill has unconstitutional clauses for example clar:se 2 wliich defines a young person tr:

be below twenty-five years of age) and clause 28A (5)-&...(6) tirat provide for the process of declaring

an ,.excluded person,, without affording the guaran'rees under the Fair Administrative Action Act.

3. All stakeholders that appeared before the cornmittee submitted that the current Betting Lotteries and

Garuing Act required refoims save that the present pioposal does not address the emerging issues and

sirnply deals with cha.lienges by outlawing online betting, lotteries and gaming activities.

4. On taxation, the Kenya Revenue Authority submitted that the present tax levels should be retained

since they are at par with other eomparable jurisdictions but supported the introduction of a

"winnings tax".

5. All stakeholders who appeared before the committee submitted that there was no justification on the

penalties as proposed in the Bill. indeed the stakeholders were of the opinion that the proposed

penalties coulcl"kill" the betting, lotteries and gaming industry.

6. The Ministry of Interior. and Co-ordination of National Government and the Betting Control and

Licensing Board have corne up with a proposed penalty regime wliich appeared to be more reaiistic to

the Committee.

7. There is a challenge of regulating foreign based online firms due to lick of proper legislation which

the Biil addresses by outrightly outlawing online betting, lotteries and gaining.

g. Restricting participation by excluding persons is unconstitutional in that it does not offer such a

person a hearing before orders are made against them thereby violating the principle of fair

administrative action.

9. The Stakeholders agreed with the Bill in the formation of an Authority which should replace the

existing Board. However, the committee observed that tlie membership of the Board cotnprrlsejs 6f

civil servants (except for the chainnan) making it incapable of meeting its operational mandate.
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10. Clauses 6 and 8 are not comected. Clause 8 seeks to delete offence of a person who makes a faise
staternent in an application for a licence and realign the same with clause 6. However, a close reading
of ciause 6 discloses that it only outlines the powers of the Authority.

I i ' The Bill proposes to limit the number o1' Casinos to five in each County without giving any
justification. This proposal will present challenges in implementation especially in Counties where
more than five casinos already exist for instance Nairobi a1d Mombasa.

12. The Ministry of Interior and Co-ordination of National Government was not able to secure a further
engagement as requested due to timeline constraints.

13. Memoranda fi'om the Ministry of Interior and Co-ordination of National Government, I(enya
Revenue Authority, Betting Control and Licensing Board, Association of Gaming Operators
(AGOK), Kenya Private Sector Alliance, Teicomm Seivice Proviciers of Kenya (TESPOI(), I(enya
Banlters Association, Media Owners Association and sports federations subrnitted that the Bili should
be rejected to give room for further engagement with stakeholders to enable enactment of a new
iegislation that will properly address emerging issues in the inclustry.

14. The Committee operated under constrained timelines and was not able to have meetings v,,ith various
key stakeholders including the National Treasury, Communications Authority of Kenya, Anti-hdoney
Laundering Board and groups representing the consumers of betting, lotteries and gaming services.

15. Clause 30 of the Bill outlavzs public lotteries for charitable purpo-ses without any justification. Should
the Bill be passed in its present form there wili be no oniine betting, lotteries and garning industry to
be regulated as the proposals outlaw charitable lotteries and tax the industry out any realm of
profitability. Organizations like Kenya Charity Sweepstakes will therefore cjose and there will be ban
effected on such lotteries held during funds drives.

16. The principle objectives of the Bill are not supported by the prc,posals contained therein.

RECOMME}IDAT'IOF{
iew of the issues raised from the observations, the numerous stakeholders required to be engagecl a,d
n the fact that to address the issues raised by tlte stakeholclers efltctively means arnending at least three
ters of the Bill, the Committee recornlnends that-
i. the sponsor withdraws the Bill, or
l. the Bill be rejected,

o permit wider tions to allow for introduction of a comprehensive Bill to replace the
:urrent Act.

iigned....".. .Date 0t-o3-zotv
I{on" David lVere, MF- Chairperson

Departrnental Committee on Lahounr and Social Welthre
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ANNEX T- ADVHRT ON MEMORANDUM



[,REPUELIC C,F I(EtrNVA.

I\ATIOI*JAL hSSEMBLY
ELzuENTH PARLIAMEI(T - FOURTI-i 5E5S[OI{

ln the lr4after of consideration b1r tlre I'Jaironal Assenrbtl, of t[-re
Betting, Lotteries anci Gaming (An'ienciment) Ilill" 2GT6

Article 118(i) (b) of the Const'ltution provioes that "Parliantent srtali facilitate pubiic
participation and involvement in ihe leg'islailve and oiher business oi Parliantent ana ii.r
Committees. "Standing Order 127(3) states thai "rhe Departtnental Corrtntittee to v,,hicit
a Biil is committed shall facilitate public pariicipation and shall take inro ,acccunt v,iev:.,s

and recommendations oi the public when the Contntiitee mates ii's report to the {iousi. "

The Betting, Lott-er[es and Gaming (Amendrirent] Biit, 20T6has unciergorre First Reacri:"rg

pursuant to Standirrg Orcier 127 (3) and is rrovr conrrnittecl to the Departr"neniat
Cornmftl'ee on Labour and Soclatr Welfarei'or corrsideratlon ano tlrer.:afi'er- surbmii i'is
report to the House.

The Bill seelcs to: -

a) Provide a ft'amervorl< of regulating and coirirotlir-lg ganrbling actiriities:
b) Promote cievelopment ol'a responsibte garnbling indusirl,;
c) Protect young and exclucied persons fronr tlre negative effecr's of gailbling:
d) Protect the society against the over-simulation of the cenrand cf gambling in ti^ie

society; and
e) Prevent gambling from being a source of crinre anci i'ronr being ursed in rrrciie\/

lau nderi ng activities.

Pursuant to Article 118(1)(b) anci Standirrg Oroer 127(3). tlre Conrrnittee irr,,iites inrei:e:;ec
menrbers of the public to subnrit any representations that they rralr h31;,3 o,r tlre saio Eiil.
The representations may be forwarded to the Clert< of tlre l.tatiorral Assen't[:[1i, P.Cr" lJcur
4'1842-OOIOO, I{airobi; hand-delivered i'o the Office of ttre Ctert< o'i ihe iriaiiorr:ii
Assembly, First Floor" It4ain Farllameut Build[ngs. ]rlairo[:i, cr einailei-j
tocIerk @ par[ iament.Eo" [<e,

5.OO pm.
to be received on or before Fr:ioa1r 23'd [,recetTtbct, 2Crrii ;,r

J STIN BUI'JDI, CBS

\,

CLEI]"K OF TFTE I{ATIOI'JAL .1tSSEIr4ULY
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The Clerk
National Assembly
Parliament Buildings
P.O Box 4rB4z-ooroo
NAIROBI
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Dear 3qs$.,

RE: MEMORANDUM To TTIE NATIONAL ASSEMBIY DEPARTMENTAT COM]vrrTEEON LABOIIR AND SO CIAL WELFARE WTTH RESPECT TOTIIE BETTtr{G LOMERIES AND

BiII Identifiers:

BiIl number:
BiIl Type:

Sponsor:

Dated:

Maturity date:
r"t Reading:

INTRODUCTION

GAMING

NA Bill No. 49 of zo16 [Gp No. a3]
Private Member,s

Hon. Jakoyo Midiwo, MGH, Mp

r6e November, zot6
zgth November, zot6
Ist December, zot6

BILL, 2016

The Betting control and Licensing Board is a borly createcr bythe Betting, Lotteriesand Gaming Act' chapter r3r of ih" Lu*, of xenya and falls currently under the



Ministry of Interior and Co-ordination of National Government. We are not a body
corporate nor are we independent of the National Government.

We as a Board in conjunction with other relevant arms and departments of
Government have been in the process of formulating revised new laws and
regulations to usher the betting, lotteries and gaming industry into its new realities
in Kenya. To this end, end the board has aiready made adequate reguiations on

online gaming(atLached),and has a draft bill that covers issues in this biti and more.
We acknowledge that the process of achieving the new legislation is taking time.
This is due to the Constitutional imperative for consultation, stakeholder and
public participation and also the need to borrow from best practices from other
jurisdictions in the world

Stated Objective(s) of The Betting, Lotteries and Gaming (Arnendment)
Act, 2o16:

"The principal object of this Bill is to amend the Betting, Lotteries and Garning
Act Cap. 151 to prouide for a legal framework for regulating and controllin1
gambling o.ctiuittes and to establish the Kenya Betting Control and Licensing
Authority in place of the cutent Betting Control and Licensing Board. The Bill
also seeks to prouide a frameuork for regulating and controlling gambting
actiuities, promote the deuelopment of a responsible gambling industry, protect

aoung and excluded persons from the negatiue effects rf gambling, protect the

societg againstthe ouer-stmulation of the demandfor gambling inthe society and
preuent gambling fro* being a source of crime and from being used in money
loundering actiuitie s . "

ISSL] ES ARTSING:

1. Constitutional Concerns:

r.r. Violation of Article 4o frrndamental rights

The Bill at Clause 44 seeks to introduce a new Part VA - Online Gaming into the

Bet[ing, Lotteries and Gaming Act, Cap r3r of the Laws of Kenya. The proposed

new Section 55F (t) of the Betting, Lotteries and Gaming Act states that Licensees

should be body corporates fully owned by Kenyan Citizens.



The Bill carries a"stcrterrtent.ortthe delegatiort of legistatiuepou)ers and.
lfinitation offundarnentol rights andfreed-orrts" wherein it declares that
it does not limit any fundamentai rights and freedoms.
It is our submission that the Bill does seek to not just limit but deprive persons of
the fundamental rights and freedoms protected under the Constitution of Kenya,
2010.

The realiry of the gaming industry in Kenya is that it has significant investment by
foreign investors and specifically the companies that have obtained licenses that
are currently underpinning online gaming activities have sharehoiders r,r,ho are not
Kenyan Citizens.

Article zo (r) of the Constitution states that the Bilt of Rights appties to ali law and
binds all State Organs and all persons. Sub-Article (z) further states that every
person shall enjoy the rights and fundamental freedoms in the Bill of Rights to the
greatest extent consistent with the nature of the right or fundamental freedom.

Article +o (z) of the Constitution states that Pariiament shail not enact a law that
permits the State or any person (a) arbitrarily deprive a person of property of any
description or of any interest in, or right over, any property of any description; or
(b) to limit, or in any way restrict the enjoyment of any right under Article 40 on
the basis of any grounds specified or contemplated in Article zz @).

Article z6o defines a 'person'to include a company, association or other body of
persons whether incorporated of unincorporated.

r.z.Violation of Article 27 (4) fundarnental rights

Building on the afore mentioned concern, the proposed legislation in seeking to
limit ownership of online gaming licensees to Kenyan Citizens has the potential of
violating the foreign investors protection under Article zZ @) as the said Sub-
Article forbids the State from discriminating directly or indirectly against any
person on the ground of ethnic or social origin, language or birth.

r.3. Violation of Article 24 (S) of the Constitution

It is a Constitutional irnperative that the State or a person seeking to justify a
particular limitation shall demonstrate to the Court, tribunal or other authority
that the requirements of Article z4 have been satisfied.



The Sponsor of the Bill, the Speaker and the Cierk, the latter of the National
Assembly in introducing and publishing the Bill have violated the provisions of
Articie z4 of the Constitution.

z. Concerns related to Operations of Licensees

z.r. Proposed tax measures

The Betting, Lotteries and Gaming Act, Cap r3r of the Laws of Kenya has just
recentiy been arnended by The Finance Act, zo16 - Act no. 38 of zo16 to introduce
new taxes which are to take effect on o1't January 2oL7. These taxes are the
following -

Betting tax chargeable at the rate of seven point five 17.5%l per cent of
the gaming revenue.

a

a

o

a

Lottery tax chargeable at the rate of five [s%] per cent of the lottery
turnover

Gaming tax chargeable at the rate of twelveltz%] per cent of the gaming
revenue.

Prize Cornpetition tax chargeable on the cost of entry to a competition
which is premium rated at the rate of fifteen lts%) per cent of the total
gloss turnover.

The Bill now proposes to amend the foregoing before the said taxes have been

implemented. The proposals in the Biil are for significant enhancement as follows:

Bettingtax from a rate of seven point frve17.5%l per cent of the garning
revenue to a rate of fifteen ftS%) of "gross betting revenue".

Lottery tax from the rate of five lS%) per cent of the lottery tumover to
twenty lzo%1.

Gaming tax from the rate of twelve ftz%) per cent of the garning
revenue to twenty lzo%l per cent of "gross gaming revenrle".

a

a

a



a Prize Competition tax from the rate of fi{teen ftS%)per cent of thetotal
gross turnover to t-wenty lzo%) per cent.

The Bill introduces a new tax it calls "Winnings Tax" which is to be charged at
the rate of twenty lzo%l per cent of a person's winnings from gaming, betting or
participating in a lottery or prize competition authorized under the Betting,
Lotteries and Gaming Act, Cap r3r of the Laws of Kenya.
The boapd recently introduced a new tax regime vide the current finance Act. In
this regime, withholding tax was withdrainm due to the immense challenges
continually encountered in collection of the same in the past.
Taxation measures should be broad based and equitable and burden all individuais
or entities in similar economic circumstances. The proposed measures in the Bil]
are discriminatory to the Betting, Lotteries and Gaming industry and place an
inordinate and unfair tax burden on it.

z.z.Operating Hours

The Bill proposes to restrict the operating hours to between 7.oo pm and 7.0o am
for licensees carrying out betting activity, operating a lottery or prize competition.

The Bill further proposes to restrict the operating hours to between 5.oo pm and
7.oo am for licensees engaged in gaming activity.

In addition to the new tax measures proposed by the Bill it is not practical or
conceivable that the time limits proposed would create the necessary opportunity
for the licensees to operate viable businesses.

It is in the public domain that the Country is endeavoring to be a twenty four hour
economy and it is our submission that the time restriction does not advance this
stated objective.

z.3.Limitation of arnounts hazarded :

The Bill proposes to cap the amount that a player rnayhazard in an online gambling
activity to l(en1ra Shillings Two I{undred [Kshs. zoo]. This is an issue of concern
for licensees as the amount seems arbitrary; How was this amount arrived at?



The industry is already subject to the financial reporting regulations in the Country
and our members must register with the Financial Reporting Centre.
Any fears that the operations of the industry may run afoul of the said reguiations
have been addressed by the relevant statutes including but not limited to the

Proceeds of Crirne and Anti-Money Laundering Act.

It is thus unjustified to restrict licensees under the Kenya Information and

Communication Act from providing services to the industry. Any person in Kenya
today to have a mobiie phone must register and in that registration, they provide
their personal identification. In the event that any person cornmits a discernible
offence, the law has robust legal provisions currently to address the alleged crime.

It is our submission that it is not the place of the Betting, Lotteries and Gaming Act
to convoiute the nascent measures that have been put in place to address the

Sponsor's concern with respect to crime and money laundering and we posit that
this is another glaring instance of the conscious stigmatization of the industry.

3. Conclusion

The Betting, Lotteries and Gaming industry is an industry that is statutorily
regulated yet it appears from the flurry of uncoordinated legislative actions that it
is an illegitimate of undesirable industry. The statement of problem in the Bill
delegitimizes the industry and stigmatizes it yet it has become a significant and

important contributor to the Kenyan economy through employment of the youth,
the financing and facilitation of sporting activities, charity and corporate social

responsibility initiatives.

The industry players have a legitimate expectation to be afforded the protection of

the law, fairness and consultation when far reaching measures are to be

considered.

We oppose the Bill in its entirety and cali for it to be deferred to allow broad based

consuitation with all relevant stakehoiders including but not necessarily limited
to-

/ Ministry of Interior and Coordination of National Government
./ Kenya Consumer Protection Advisory Coinrnittee
/ The Ministry of Finance
/ TheAttorney General Chambers
./ Licensees under the Betting, Lotteries and Garning Act



to develop a workable framewor]< to bridge the perceived gap between legislation,
regulation and industry realities.
Attached please find a summary of the Boards observations and comments specific
to each clause of the proposed bill.

Yours

ANTONY I{IMANI
CHAIRMAN

G'U

BETTING CONTROL AND LICENSING BOARD

CC: HoN. MAl. cEN. Gm). JoSEPH NKAISSERRY, EGH, CBs
CABINE-T SECRETARY
MINISTRY OF iNTERIOR & COORDINATION OF
NATIONAL GOVERNMENT

MICAH P. POWON
PRINCIPAL SECRETARY
STATE DEPARTMNNT OF COORDINATION OF
CORRECTIONAL & REHABILITATION SERVICES
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'l'!'IA BETTING, LOTTERIES AND GAIVIING [AMEIrri.rIr{EN1.) BILL, 2016
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We recognize ancl appreciate the efforts by the National Assembly to actualize the
constitutiolral principle of public access and participation embodied in Article 1j-B of
the Constitution.

It is for this reason that the Kenya private Sector Alliance (KEPSA) reggests_&I_
and Social Welfare to

f We look for',val'd to your facilitation of a meeting with the Departmental Committee

I on Laborrr and Social Wellare and thank you for your continued support and
I coopet'ailon.
t

audi D artmental Committee cn Lab our
r-,litrerate fi.irther on the pro sed amendrnents to the bill.

Sincei'ei-y,

Carcle Kariuki, MBS, HSC

Chief Executive Offiter

ilon. Davir] Aoko Were,
chairperson, Depiartmcntal committee on Labour and social welfare,
Parliament Buildings,
P.0 Box 47842-001A0,
Nairobi

5thFloor,ShelterAfriqueBuilding,MamlakaRoadlP.o.Box35-56'00100,Nairobi,Kenya.l Tel: +z54zo27303711212727936f Fax: +25420273037A
cell: +254 720 340949/735 999919 | Email: info@kepsa.or.ke I web: www.kepsa.or-.[e'
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Dear Mr. Justin Bundi, CBS
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The Clerk of the National Assembly

1s Floor Main Parliament Buildings, parliament Road
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RE: BETTING, LOTTERIES AND GAMING (AMENDMEN BrLL, 2015

Reference is made to the above matter and the advertisement in the print media of .... December
2016 requesting the public to make presentation on the proposed bill.

We request to be allowed to make oral submissions before the relevant National Assembly
Committee to buttress and highlight concerns that we have regarding the proposed bill.

We are a registered organization under the Co-operative Societies Act that is composed of
membership drawn from the youth and young persons of the Republic of Kenya.

We believe that the proposed Act is ill advised and infringes on the right of young persons.

Universally, it is accepted that a person over the age of 18 years is an adult and capable of making
his own independent decision.

Epren centre, opp. Buruburu Police station, po Box zz4g4- 00400 Nairobi
www.ypwa.org



lndeed, the Constitution of Kenya under Article 55 provides that: -

The State shall take measures, including affirmative action programmes to ensure that the youth r

a) access relevant education and training;

b) have opportunities to associate, be represented and participate in political, social, economic

and other sPheres of life;

c) access emPloyment and

d) are protected from harmful cultural practices and exploitation

The proposed Act infringes on the youth's constitutional rights enshrined in the constitution

as follows: -

lncrease of tax

The proposed Act provides that there shall be an increase in tax on gaming business up to 20%. This

provision disregards the fact a tax on the business was introduced barely 3 (three) months ago,. lf

tax a new tax is introduced to the tune of 2o% it would imply that gaming business would be taxed

upto 111% as follows

a) 25% that is already in existence.in the present Betting, Lotteries and Gaining Act cap 131

Laws of Kenya.

b) 16% VAT under the lncome Tax Act

c) 30% Corporate Tax under the lncome Tax Act

d) 20% that is proposed in the Betting, Lotteries and Gaming (Amendment) Bill, 2016.



e) 2OYo tax on winnings that is proposed at Section 51 of the Betting, Lotteries and Gaming
(Amendment) Bill, 201-6

No business is iapable of surviving under this kind of tax burden and this will lead to a direct loss of
jobs for the youth.

ll. Freedom of belief, opinion and expresslon

The Constitution of Kenya under Articles 32 and 33 guarantees freedom of belief, opinion and
expression which includes the right to freedom of thought, belief and opinion and freedom of
artistic creativity. The proposed act provides that there shall be a limit of how much a person

can place a bet on. This proposed law infringes on our rights under Articles 32 and 33 of the
Constitution. How comes there is no law on how much alcoholic drinks a person can take, how
many packets of cigarettes a person can smoke and how many acres of land a person can own?

lll. Protection of Rieht to Propertv

Article 40 of the constitution provides that every person has a right to acquire and own property

of any description. The Bill at Section 53 proposes introduction of a Section 60 (B) to Cap 131

that puts a cap/ceiling on winnings to Kshs 30,000,000/=. This section is contrary to Articles 40
and 55 of the constitution

lV. Freedom of Movement

Article 39 of the Constitution of Kenya guarantees the right of movement. This implies that a

person has a right to move around Kenya at any time. The Bill proposes introduction of a Section

60 (C) to Cap 131 that puts betting hours to 7.00 pm to 7.00 am. This implies that anybody

wishing to place bets has to stay awake all night. This curtails a person's right to movement. Bets

are placed on live games that are not necessary played between the hours of 7.00 pm to 7.00

am. This proposed section therefore does not make sense at all.



V Equalitv and Freedom from discrimination

Article 27 g) ofthe constitution of Kenya provides that the state shall ntt discriminate directly

or indirectly against any person on any ground' including age'

Section 26 proposes introduction of a Section 28 (a) to Cap 131 that gives authority to a person

to exclude another person from engaging in betting. This is discriminative as it gives an adult the

unfettered discretion to decide the fate of another person without according any reason which

is wrong.

The Bill at Section 2 proposes introduction of a new section 2 to cap 131 that introduces the

definition of young to be a person below the age of 25. This section is not only discriminative

contrary to Article 27 of the Constitution but also is inconsistent with Article 55 on the rights of

the youth to have opportunitie5 1s participate in social and economic spheres of life and access

to emPlovment'

Separation of Powers

The constitution of Kenya envisages separation of powers between the executive, the legislature

and judiciary. The proposed Act goes against this principle in that it provides that County

Governors shall form part of the regulatory body of gaming activities. Governors are elected in

counties to govern counties and have business getting involved in matters that are purely

executive at national level'

Equalitv before the law

Article 27 (L) of the constitution provides that every person is equal before the law and has a

right to equal protection and equal benefit of the law'

This implies therefore that persons who are engaged in the gaming/gambling business should

enjoy the same treatment as any other legitimate business. 99.9% of the proposed amendments

are breach of the rights enshrined underArticles 27 (1) and 27 (2lof the Constitution of Kenya

The same Article does not state "every Kenyan". This implies as long anybody is on Kenyan soil,

regardless of his nationality, he is entitled to enjoy the rights to to equal protection and equal

benefit of the law. The provision in the proposed amendment that limit the right of foreign

national to participate and carry on legitimate business of gaming in Kenya is contrary to Article

27 of the Constitution'

The Bill also introduces hefty penalties that have no ceiling which implies that a judicial officer

has powers to impose even 100 years' sentence'

vt.

vlt



Vlll. Economic and Social riehts

Article 43 of the Constitution provides that every person has the right to health care services,

housing, freedom from hunger, clean and safe water, social security and education.

These rights can only be achieved through collection of taxes by the government. lf the
proposed amendments are approved, it would lead to collapse of an entire industry that is one
of the major contributors of taxes in Kenya. This would to not only loss of jobs to hundreds of
thousands of youth and also inability of the government to provide the attainment of rights
enshrined in Article 43 of the Constitution

ln conclusio n- we submit that the orooosed bi is a terrible oiece of leeislatio n and is in bad taste
and should be abandoned

Yours faithfully,
YOUNG PEOPLE WELFARE ASSOCIATION

BERNARD OCHIENG OWINO
SECRETARY GENERAL
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Attention: Mr. Bundi, rf- CLERK'S OFFICE

tr': STO G GAMING
BILI-,2016

'The above matter refers,

Our attention has been drawn to a newspaper adverlisement published in the Daily Nation of
Thursday 15th December 2016 on the above referenced subject.

We are a limited company domiciled in Kenya and licensed by the BCLB to operate lottery
business in Kenya, operating as Bradley limited.

Our mission is to provide the best lottery product in Kenya. By doing this we benefit our
stakeholders by creating wealth for our players, contributing to social investments through our
Corporate Social Responsibility (CSR) initiatives, creating employment and contributingto the
government revenue by paying taxes.

So far, we have created over 600 direct and indirect employment opporhurities. In addition to
supporting various charitable homes and initiatives, we have also contributed substantially in
payment of taxes through PAYE and various taxes on our inputs.

We wish to express our deep concern for the legislation proposed by the Bill as it may result
to the close of the business. Consequently, the following are the forecasted resuJts of the Bill's
enactment: loss of employment; loss of investment done by the shareholders; negative impact
to the charitable institutions we are supporting througir our good deeds program; and
subsequent loss of government revenue which will have a negative impact to the economy.

The industry will be among the most heavily taxed industries in the country, rvhen the Finance
Act,2016 comes into effect in January 2017.

Cunently, the nature of the industry and underlying regulation by the BCLB imposes a very
heavy cost structure to the business as oul costs are shown below:

" 55o/o payments of prizes to winners
. 25Yo of our gross gaming revenue to good deeds
. SYo commissions to dealers and agents

" 30o/o Corpolation tax
. 5o/o Tax on lottery revenue effective I Janua{r 20 i 7
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Limited'
. 160/o VAT on all inputs, with no output claim

These total up to 139%.Its therefore ridiculous to impose another 20%to the same as there is

no business that will operate with statutory commitments of 159%, this spells doom to the

industry and its going to have a huge negative impact to the economy.

Besides taxes, the proposed law introduces a cap on the age of persons to be engaged in gaming

activities at25 yearc and also restricts the amount of bets and winnings.

The median age in Kenya is l8 years. At this age, the constitution of Kenya stipulates that such

aperson is an adult and therefore capable of making independent and informed decisions and

therefore feel that their constitutional rights against discrimination and their right to own

property are being infringed upon'

In the United Kingdom where we heavily borrow our laws from, 16 years is the minimum age

an individual is allowed to play lottery'

We wish to bring to your attention that the proposed bill infringes on basic constitutional rights,

some of which are outlined below;

Freedom of belief, opinion and expression

Setting of betting amount limits to Ksh 200:

The Constitution of Kenya under Articles 32 and 33 guarantees fi'eedorn of belief, opinion

and expression which includes the right to freedom of thought, belief and opinion. The

proposed act provides that there shall be a limit of how much a person can place a bet on. In

k"rryu, post paying taxes, one has the freedom to utilize their money in any manner that is

lawful.

TherrJfore, the proposed law infringes on our ri-ehts under Articles 32 and 33 of the

Constitution.

proposed restriction on advertisement and use mobile platforms - we note the intention to

curtail the providers of betting and lottery services from advertising and use of mobile

platforms. Advertisement is used to educate consumers and give them an opportunity to their

rights as enshrined in the constitution. There is no business which will grow without

advertisements. The investors have a constitutional right to conduct business in Kenya.

Advertisement is used as a medium for driving business'

This restr.iction goes against the spirit of Article 46 which guarantees that consumers have a

right to information necessary for thern to gain full benefit fi'om goods and serr,'ices.

The world over is in the digital age. The Governtnent of Kenya, has in numerous occasions

supported initiatives to drive digital inclusion including ecommerce. The proposed biil is

counterproductive as it negates gains made in use of ICT channels.

V.
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Freedom of Movement

The Bill proposes introduction of a Section 60 (C) to Cap 131 that puts betting hours to 7.00
pm to 7'00 am. Article 39 of the Constitution of Kenya guarantees the right of movementwhich
allows a person the right to move around Kenya at any time. The proposed law'uvould thus
mean that anybody wishing to place bets has to stay awake all night which infringes a person,s
right to movement.

Equality before the law
Arlicle 27 (L) of the Constitution provides that every person is equal before the law and has a
right to equal protection and equal benefit of the law.

This therefore indicates that persons who are engaged in the gaming and betting business
should enjoy the same treatment as any other business which is lawfuily licensed. Therefore,
the proposed amendments are breach of the rights enshrined under Articles 27 (l) and27 (2)
of the Constitution of Kenya.

Equalify and Freedom from discrimination

Age limit:

Article 27 (4) of the Constitution of Kenya provides that the state shall not discriminate directly
or indilectly against any person on any ground, including age.

Section 26 proposes introduction of a Section 28 (4) to Cap 13 1 that gives authority to a person
to exclude another person from engaging in betting. This is discriminatiye as it gives an adult
the unfettered discretion to decide the fate of another person without according any reason
which is wrong.

The Bill at Section 2 proposes introduction of a new Sectio n 2 to Cap 13 i that introduces the
definition of young to be a person below the age of 25. This section is 1ot only discriminative
contrary to Article 27 of the Constitution but also is inconsistent with Article 55 on the rights
of the youthto have opportunities to particifrate in social and economic spheres of lifeand
access to emplovment. The proposed Act is ill advised and infiinges on the right of y6ung
persons.

We therefore urge,that the proposed legislation be abancloned because it spells doom to a iot of
lives.

Yours faithfully,

tsradley Limited

Pa I Kinuthia
Managing Director
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RE: MEM.RANDUM oN BETTTNG, LorrERrEs AND GAMTNG (AMENDMENT) BILL, 2016
A publication in the Daily Nation of 1s th December zo:.6 regarding the aforementioned Bill of the National
ff::Tov 

of Kenva has been o'orgttio'*i 
"ii"".i", .ra ,,i" *irBt"ffi;;: your attention the forowins

we are the organizers of the Kenyan Premier League, the top tier professional league in Kenya and and aretullv recognized bv FIFA, th.e gtobll o"av tr'ri *1"'.r;r r""tu!rr *ji."iirii'"?,,ri,iur. our main partner andsponsor is Sportpesa, a leading betting clmpant;;-l(""yr.

Through the sponsorship we have been able to: _

a) Run a smooth Kenvan premie-r League which is Top Tier NationalLeague;b) Run a KpL youth (under-zo) ci,amfiionst ip *iit.,'] eaitions a yearduring the schoor horidays;c) Remunerate match officiats-*to off"i.i" il il;i;gr.,
d) Give monetary and other awards to best ferforJng pr"y"o in the Footballers of the year Awards;
r?ff HHffi ,'Jr',: ;, i'J,l: :":: i si'i 

ri' il' [' tl' i' cr"i i i 

" 
i p' i a "' p r 

" 
v, 

" ",i''

ff,il:i:"J,'J::ili'."g[i[""1;:#,|::$f.osed resisration since it nesativery impacrs on our sponso/s

The new law proposes an increase in tax by 4ovoi-e.zo% gaming tax and zo% winning tax. we berieve that asixT:T5i::['y"':ffi?l]i,,';:j;i,rui{;i;#Iil"i;:"ffi"',:,3Y""av3oe6 corporate tax,15o,o

should the 400/o proposed i.n th5 n;yv raw be approved.i,:lrirT?rv,lat gaming companies wourd pay ttto/o ofthelr revenue in taxes' lnstead of increasing iira-t.*r on companies -tt"t .i. sponsoring sports crubs andfederations, members of the Nationar nrt".irv ,t .Ji b. p.rring regisrations to iero_rate taxes.

Ix,",,?::Hfiiri:1:'?i:1il;,:"'i:,iil;11',ji;:i:#:iljI,".,s,v discourase roreisn and rocarinvestors and

l'#.i';?,';:tfn::.:ti'"'.t""#iJ'ffii:,fl::*""trffi:,j,J":H;]avers that rerv on rootba, and sports in

Yours Faithfully,

Decemberz3, zor6

The Clerk of the NationalAssembly
r st.Floor Main parliament Building
Parliament Road
P.O. Box 41842-oo1oo
NAIROBI

Dear MrJustin Bundi, CBS

Jack Oguda
Chief Executive Officer
Kenyan Premier League
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Our attention has been drawn to the Betting, Lotteries and Gaming (Amendment) Bill 2016published in the Kenya Gazzette of 2"d December, 2016 wh-ich seeks to amend the Betting.
Lotteries and Gaming Act (Chapter i31 of the Laws of Kenya). In the spirit of our constihrtionalright to public participation, we offer our opinion with regard to the proposed amendments
hereunder

While the stated objects of the Bill appear noble, the substantive amendments can only
serve to kill the industry altogether and do not in fact seem to support the declared
objectives.

Tlre setting of an age limit of twenty fir,e (25) years is unconstitutional and
discriminatory in as much as it seeks to exclude u nrnib"i of Kenyans that have attained
the age of majority, some of whom may very well be heads of houieholds.

The clause on self-exclusion is contradictory in that while it seeks to provide for self-
exclusion, it gives rights to third parties to apply to exclude eligible participalts from
engaging in gambling activities. It in effect negates tl're use of the word ,telf,.

Further and in ally event, the provision for strict liabilify in self-exclusio. is
unconscionable.

As far as the tax matters are concerned:

-)

4

5

a. the winnings taxes are not onry unjustified but also exorbitant:
b. the doubling of betting taxes is onerous to the intended tax payer and unjustifiedc. the increase in the lottery a,d garning taxes..is unreasonable;.and . ,.. 

. ll-:: 
id. thelimitonwinningsisunnecessary. ,. , i'-, ,: , .,_,, 

,,. ' __ - l

Ail Correspondence should be addreed to the secretary General
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From the foregoing, the Bill should not be passed as is until the above-mentioned concerns are

adequately addressed'

Yours faithfully,

CHAIRMAN
For Gor Mahia Football Club
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31't December,20l6

The Clerk of the National Assembly
1't Floor Main Parliament Buildings, Parliament Road

P.O. Box 41842-00100

NAIROBI

Dear ltdr Justin Bundi, CBS

AND G

A publication in the Daily Nation of l5h December 2016 regarding the aforementioned Bitl of the National
Assembly of Kenya has been brought to our attention and we wish to bring to your attention the following
issues.

We participate in the Kenyan Premier league and are fully recognized by FIFA, the global body that
manages football and football activities. Our main partner and sponsor is SportPesa- a leading betting
company in Kenya.

Through the sponsorship we have been able to: -

a) We run a Senior and youth (under 20) teams which participate in Kenyan Premier League and
Nairobi County Leagues respectively.

b) Give monetary and other awards to best performing players

c) Smoothly run the Club secretariat.

We are therefore directly affected by the proposed legislation since it negatively impacts on our sponsor's
ability and capacity to continue the sponsorship.

The new law proposes an increase in tax by 40% i.e.20o/o gaming tax and 20% u,inning tax.

We believe that gaming companies are under an obligation to pay 30% corporate tax, 16% VAT and

dedicate 25% gross proceeds to charitable causes. Should the 40%o proposed in the new law be approved it
will imply that gaming companies would pay i 11% of their revenue ir taxes.

Chairman-D.Mule,Y.Chairman-F.Shitsama,S.G-O. Igaida,DSG-E.Ang'ila,Treasurer-O.Napali,Y.Treasurer-J.Makabila,OS-7.
Liluntbi, Commiltee Members - I. Karani, O. Sikuku, S. Abwao



It will also lead to an upsurge of crime as people that rely on football and sports in general will be without

an income due to withdrawal of sponsorships

We petition parliament not to pass this Law given the above concerls'

Yours faithfully,

DANTEL ANTHOI{Y MTILE

CEAIRMAN

chairman _ D. Mule, y.Aairman - F. Shisano, s. G - o. Igaida, DSG - E. Ang'ila, Treasarer - o. Napali, Y.Tleasurer - J. Malabila, oS - T,

Uliia,i, Commifiee l,lembers - L Karani' O' Sihtku' S' Abwao
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IN ATTENDA}.ICE

I-{_AT.XOHAITAS-Sp-MB.I/YSE-C-&EJ4EIAI
i.--Mi. Erick Nyambati - Third Clerk Assistant

2. Mr. Abctirahman Gele Hassan - Third clerk Assistant

3. Ms. Nuri I(itel Nataan - Third cierk Assistaflt

4. Mr. Sydney Okunru - Legal Counsel II

5. Ms. Lorna Okatcir - Research Officer iii
6. Ms. Deborah Mup',usi - Media Relations Officer III

7. Mr. Nickson Mutai - Audio Officer

8. Ms. Peris Kaburi - Serjeant-at-arms

MXNUTII/DEEffii.AOfli5-1. EBETI}ffiNABIES-
tn* r"**rirU ,ias cail*:d to r:rder at 1A:25 a.rn. followed bv a word of prayer fiorn the

Chairperson.

h{II{UTE/E-C:LSWI2 0 1 7/5? CO TION OF ]TE,S

Confirmation of the rninutes of the previous sittings was deferrecl to the next sitting.

IeNU.EEee&ffi31?/5-S. COFiSIDERATIOI{ OF TFIE REPORT A.N
THE EETT'II{G. I.OTTERIES AND GAMING
(lt.M*EJ{pltf_E""lITSL.B.ILL,?0_1$

The Committee considered theReport on the Betting, Lotteries and Gaming (Amendment)

Bill,2016 and came up viith the following observations and recornmendations.

OESERVATIONS
The Committee observed that-

l. The Biil seeks to provide a framework for;

i. regulating and controlling betting, lotteries and gaming activities, prornote the

developrinent of a responsible gaining industry,

ii. protect yolulg and excluded persons from rregative effects of betting, lotteries and

gaming activities,

iii. protect the society against the over-simulation of the demand for betting, lotteries

ancl gaming activities in the society and

iv. prevent betting, lotteries and gaming from being a soul'ce of crime and from being

used in money laundeling activities.

However, the tsill as drafted has several clauses that have the effect of 'kiliing' the

online betting, lotteries and garning industry. These include:

a) abolishirig online betting, lotteries and gaining activities (clauses 55F, 55H, 55K)

.)
L



b) e>icess tax levels and statutory commirments leaving operators vzith only 5Yo o{
net revenues tr: cover operation costs (ciause 55J)

2. The proposed Bill has unconstitutional clauses for example clause 2 which defirres a
young person to be below twenty-firze years of age) and clar.rse 2SA (5)&(6) that provicle
for the process of declaring an "excluded person" without affording the guarantees unrler
the Fair Administrative Action Act.

3. All stakeholders that appeared before the committee submitted that the current Betting
Lotteries and Garning Act required reforms save that the present proposal does not
address the emerging issues and simply deals with chailenges by outlawing online
betting, lotteries and gaming activities.

4. On taxation, the Kenya Revenue Authority submitted that tire present tax levels shoulcl be
retained since they are at par with other comparable jurisdictions Lrut supporte,l the
introduction of a "winnings tax".

5. All stakeholders who appeared before ttre committee submitte,J that there was no
justification on the penalties as proposeri in the Bill. Indeed the stakeholders were of the
opinion that the proposed penalties could "kill" the betting, lotteries an,I gaming industry.

6. The Ministrv of Interior and Co-ordination of National Government and the Betting
Control and Licensing Board have come up with a proprosecl penaity regime which
appeared to be more realistic to the Committee.

7. There is a challenge of regulating foreign based online firrns due to iack of proper
legislation whicli the Bill addresses by c,ut rightly outlawing online betting, lotteries and
gaming.

8. Restricting participation by excluding persons is unconstitutional in that it does not offer
such a person a hearing betbre orders are made against them thereby vioiating the
prrinciple of fair adrninistrative action.

9. The Stakeholders agreed with the Bill in the formation of an Authority wtrich should
replace the existing Boald. However, the comrnittee observed that the rnernbership of the
Board comprises of civil servants (except for the chairman) makirrg it incapable of
meeting its operationai mandate.

10. Clauses 6 and 8 are not connected. Ciause I seeks to delete of.fence of a person who
makes a false statement in an applicatiorr for a licence and realign the sarne with clause 6.
However, a close reading of clause 6 discioses that it only outlines the powers of the
Authority.

I l. The Bill proposes to limit the number of Casinos to five in each County without giving
any justification. This proposal r,vill present challenges in implementation especially in
Counties where more than five casinos already exist for instance Nairobi and Mombasa.

12. The Ministry of Interior and Co-ordination of National Governrneni was not able t<:

seclre a further engagement as requested due to timeline constraints.
13. Memoranda from the Ministry of Interior aird Co-ordinationofNational Govenrment,

l'r.enla Revenue Authority, Betting Contro! and Licensing Board, Association of Gaming
Operators (AGOI(), Kenya Private Sector Aiiiance, Telcom Service Providers of Kenya
(TESPOK), Kenya Bankers Association, Meciia Owners Associa-tion and sports

1
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federations submitted that the Bill should be rejected to give room for further engagetnent

with stakeholders to enable enaotment of a new legislation that will properly address

emerging issues in the industry.

14. The Comlrittee operated under constrained tineeiines and was not able to have meetings

with various key stakeholders including the National Treasury, Communications

Authority of Kenya, Anti-lr4oney l-,aundering Board and groups representing the

consumers of bettirrg, lotteries and gaming services.

i5. Clause 30 of the Biil outlarvs public lotteries for charitable purposes without any

justification. Should the Bill be passed in its present foirn there will be no online betting,

lotteries and gaming industry to be legulated as the proposals outlaw charitable lotteries

and tax the industry out any realm of profitability. Organizations like I(enya Charity

Sweepstakes will therefore close and there will be ban effected on such lotteries held

during funds drives.

16. The principle objectives of the tsili are rrot supported by the proposals contained therein.

TTECOMMENDATION
In vievr of the issues raised from the observations, the numelous stakeholders required to be

engagerl and given the fact that to address the issttr:s raised by the stakeholders effectively means

ameirdiirg at ieast three quarters of the Bill, the Committee recomrrrends that-
1. the sponsor withdraws the Bill, or

2. the Bill be rejected,

to permit wider stakeholdet consultations to allotv fol introduction of a comprehensive Bill to

,.piare the current Betting, Lottelies and Garning Act'

C
The rneeting was

Signature... ...Date 0 l-D3-ZOt7

at l,43 p
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IN ATTENDA}dCE

N ArI gxall As qEMBLY-SE cltlpT4'N. is
i. Mr1 E*k Ny arrl*,ati - Third clerk Assistant

Z. Mr. Abdirahman Gele Hassan - Third Clerk Assistant

3. Ms. Nuri Kitel Nataan - Third Clerk Assistant

4. Iv{r. Sydney Okumu - Legal Counsel II

5. Ms. Lorna Okatcir - Research Officer iII

6. Ms. Deborah Mupusi - Media Relations officer III

7. Mr. Nickson Mutai - Audio Officer

8. Ms. Peris Kaburi - Serjeant-at-arms

MrNuTElpc.Lswi20l?/s5 PROX-IMINARIES

Th" rr*tirg *rs 
"ull"d 

to order at 3:20 p.m. follovred by a word of prayer from the Chairperson.

ffiuxs-flD-_-c-*g]l4l/.z017!i-6. SW.MINUTES
The lr4inutes of the 10th sitting held on Mon<lay 27th February 2afl was confirmed as a true

record of the proceedings having proposed and seconded by Hon. Dan Wanyama, MP and Hon.

Samuel Gichigi, MP resPectivelY'

MINUTEiDC.LSWi2OI?/57 ADIPTIOTI OF THE REPOR'T' ON THE
BSTT.XN_G* L_.oTrEElps AND .. GAMI-IG
(MP-MENT)JEI.L!'.ASX6

The Committee Members present unanimouslv agreed and adopted the Report on the Betting,

Lotteries ancl Gaming (Amendment) Bill, 2016'

The meeting was

......Ilate Ol - 03 '?< 17
Signnture

7
at 5.43 p.m.
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