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1.0 PREFACE

On behalf of the Departmental Committee on Agriculture, Livestock and Cooperatives and
pursuant to provisions of Standing Order 227, it is my pleasant privilege and honour to present to
this House the Report of the Committee on the Public Petition on the alleged change of the
management model of Kenya Tea Development Authority to Kenya Tea Development Agency (a
Private entity). The petition was tabled before the House pursuant to Standing Order No. 225
(2)(a) by the Hon. Bernard Bett Kipkirui, M.P, on behalf of the farmers of Bomet County on 4™
August, 2015.

1.1 MANDATE OF THE COMMITTEE
The Committee is established in accordance with the provisions of Standing Order No. 216,

with the following terms of reference: -

a) to investigate, inquire into, and report on all matters relating to the mandate,
management, activities, administration, operations and estimates of the assigned
Ministries and departments;

b) to study the programme and policy objectives of Ministries and departments and the
effectiveness of the implementation;

¢) to study and review all legislation referred to it;

d) to study, access and analyze the relative success of the Ministries and departments as
measured by the results obtained as compared with their stated objectives;

e) to investigate and inquire into all matters relating to the assigned Ministries and
departments as they may deem necessary, and as may be referred to them by the House
or a Minister;

f) to vet and report on all appointments where the Constitution or any law requires the
National Assembly to approve, except those under Standing Order 204 (Committee on
Appointments); and

g) to make reports and recommendations to the House as often as possible, including

recommendation of proposed legislation.

The Committee under Standing Order 227 is mandated to respond to the petitioner by way of a

report addressed to the petitioner or petitioners and laid on the floor of the House.
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1.3 COMMITTAL AND CONSIDERATION OF THE PETITION

The petition was referred to the Departmental Committee on Agriculture, Livestock and
Cooperatives in accordance with Standing Order 227 (1) for consideration and preparation of a
report within 60 days. The Committee considered the petition in accordance with the provisions

of Standing Order 227 (1) and (2).

In considering the petition, the Committee invited and held meetings with the petitioners (Mr.
Samuel Langat, Mr. Stephen Cheruiyot, Mr. Richard Kipyegon among others) and the
Management of KTDA.

1.4  THE PRAYERS IN THE PETITION
The petitioners had prayed that the National Assembly through the Departmental

Committee on Agriculture, Livestock and Cooperatives:-

L. Recommends an audit of Kenya Tea Development Agency (KTDA) and subsidiary
companies
II.  Establishes how the Kenya Tea Development Agency (a private agency) acquired the
rights to tea factories owned by small scale farmers.
III.  Establishes the method used in registration and incorporation of farmers’ factories; and

IV. Reviews/repeals any legislation in regard to the tea sector

1.5 COMMITTEE OBSERVATIONS
The Committee observed the following from the meetings held and the submissions presented;
a) The Committee had earlier visited Tea factories in Bomet County, and most matters in the

petition had been addressed in another petition.

b) The issues raised in the petition by Small Scale Tea farmers of Bomet County were
substantially similar to the pleadings before the High Court of Kericho that was presented
by the Governor of Kericho on 15" December,2014 (Petition number 18 of 2014).

¢) The Petitioners did not make full disclosures in accordance with the provisions of Standing

Order 223 (g) that require Petitioner(s) to indicate in the Petition whether the issues in



respect of which the petition is made are pending before any court of law or other

Constitutional or Legal body.

1.6 RESPONSE TO THE PRAYERS IN THE PETITION

The Committee resolved not to consider the petition further as it cannot deliberate on the issues
raised in the petition without substantially commenting on the matters the Court has to determine
in accordance with the provisions of Standing Order 89 on matters sub judice. However when the
Petition in the High Court is ﬁnalizgzd and petitioners are of the view that critical matters
regarding their petition to the National Assembly are not addressed, the Petitioners have a right

to Petition the National Assembly afresh.



2.0 ADOPTION OF THE REPORT

We, the members of the Departmental Committee on Agriculture, Livestock and Cooperatives,

have pursuant to Standing Order 199, adopted this Report of Petition on the alleged change of

the management model of Kenya Tea Development Authority to Kenya Tea Development

Agency (a Private entity).and affix our signatures to affirm our approval and confirm its

accuracy, validity and authenticity.
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2.0

BACKGROUND

The petitioners of Small Scale Tea Farmers from Bomet County exercised their rights under

Article 37 of the Constitution of Kenya 2010, which grants all persons the right to petition

public authorities.The Petition was presented to the House by the Hon. Bemard Bett
Kipkirui, M.P, on 4™ August ,2015 in accordance with Standing Order No. 225 (2)(a).

The petitioners wished to draw the attention of the House to the following, that:-

L

I1.

II1.

IV.

VL

VIIL

VIII.
IX.

In year 1999 the Government introduced a Policy Paper on tea liberalization geared
towards tea industry reforms to ensure efficiency and better returns to the tea farmers
and this has led to the amendment of Tea Act (Cap 433)

The year 2000 the Government privatized the Kenya Tea Development Authority
giving rise to Kenya Tea Development Agency

The Kenya Tea Development Agency (KTDA) is responsible for management of the
small holder tea sub-sector and in particular the production processing and marketing
of high quality tea and management of tea farming

The Tea (Amendment) Act ,2011 does not provide for ownershipand administrative
aspects of Tea Factories and/or agencies

The Kenya Tea Development Agency appears to be micromanaging the affairs of the
agency and thus failed in its mandate.

A few individuals have conspired to withhold information in regard to shareholding ,
equity and rights from these small scale farmers and have fraudulently edged out
some farmers/shareholders by registering their factories without consulting the
stakeholders

The Kenya Tea Development Agency is allegedly mismanaging the tea factories and
tea subsidiary companies leading to low tea prices.

The tea farmers no longer enjoy their rights and this has led to decline in tea returns
In year 2007 the Government constituted a taskforce to reform the tea sector and
boost the small scale farmers returns. The Taskforce recommendedestablishment of
subsidiary companies with the main membership being farmers. These companies
comprises; Green Land Fedha Ltd ,Majani Insurance Ltd , KTDA Power generating

Company Ltd ,Chai Trading Company Ltd ,KTDA Management Services Ltd and
7



X.

3.0

Kenya Tea Packaging Ltd.
Implementation of these recommendations has led to confusion and uncertainty in the

tea sector, which needs to be resolved.

SUBMISSIONS AND EVIDENCE

The Committee invited the petitioners and the Management of the Kenya Tea Development

Agency for meetings on diverse dates.

During the meetings, written and oral evidence was adduced as recorded hereunder:-

3.1

Submissions by the Hon. Benard Bett Kipkirui, M.P and Representatives
of Small Scale farmers from Bomet County

The representatives of the petitioners appeared before he Committee on 22™ October 2015 and

one Mr. Samuel Langat made the following submissions. That;

a)

b)

d)

During the change of management structure of KTDA, Farmers were given forms to fill
in which it was cater to the needs of the farmer, it restricted the farmer to only supplying
of Tea and buy shares from one factory, this arrangement was unfair and denied farmers

their economic rights.

The right of membership of the farmer to KTDA shall be terminated if they leased their

land without authority from the factory manager.

The Agency is mismanaging Tea factories and Tea subsidiary factories thus leading to

low pricing.

The new arrangement has obligated the farmer to deliver Tea to only one factory hence

denying the farmer the rights of enjoying benefits of market pricing.

Some individuals have conspired to withhold information in regard to shareholding of the

farmer.

Farmers pooled up their resources to build factories thus they should be informed clearly
on percentage of their share ownership. KTDA became a monopoly institution, instead of

becoming an agency as recommended by the 1999 Act.



g)

The 10th Parliament recommended that KTDA should diversify its products, but instead,
money was collected from the Subsidiary factories. Subsidiary companies which

according to the petitioners are independent and autonomous entities.

h) The subsidiary factories have now been reduced to private companies and owned by the

b))
k)

3.2

Managing Directors of KTDA.

The new KTDA structure meant that farmers were to buy shares from KTDA. However
the farmers issues would only be handled at the factory level, all factories are under
KTDA hence this has made impossible for the farmer to access KTDA and company that

they own.
The Taxation regime of tea is prejudicial since they are being taxed twice.
The prayers in the petition are not pending before any Court of Law.

Submission by the Mr. Lerionka Tiampati , Group Chief Executive Officer, Kenya
Tea Development Agency (KTDA)

The Group Chief Executive Officer of Kenya Tea Development Agency (KTDA), Mr. Lerionka

Tiampati appeared before the Committee on 11™February, 2016 and made the following

submission:

That the prayers in the Petition by Small Scale Tea farmers from Bomet County are similar with

the pleadings of a petition that was presented by the Governor of Kericho County on 15"

December, 2014 (Petition number 18 of 2014) before the High Court of Kericho.

4.0

COMMITTEE OBSERVATIONS

The Committee observed the following from the meetings held and the submissions presented.

That:-

a) The Committee had earlier visited Tea factories in Bomet County, and most matters in the

b)

petition had been addressed in another petition.

The issues raised in the petition by Small Scale Tea farmers of BometCounty were
substantially similar to the pleadings before the High Court of Kericho that was presented
by the Governor of Kericho on 15™ December, 2014 (Petition number 18 of 2014).

9



¢) The Petitioners did not make full disclosures in accordance with the provisions of Standing

d)

Order 223 (g) that require Petitioner(s) to indicate in the Petition whether the issues in

respect of which the petition is made are pending before any court of law or other

Constitutional or Legal body.

The Committee while considering the petition in the High Court Kericho against the

Petition by Small Scale Tea farmers particularly from Bomet County noted the following

similarities ; -

PUBLIC PETITION TO

PARLIAMENT

PETITION NO. 18 OF 2014.

1. | Paragraph I of the Petition presented to
1999

tea

Parliament provides for the

government on

policy paper
liberalization geared towards ensuring

efficiency in the industry.

Paragraph 81 of the petition lists the reform
policy measures that are contained in the
sessional paper No.2 of 1999.

Paragraph 84 of the petition lists another policy
measure that affected factory companies on

management under the sessional paper.

2. | Paragraph II of the petition provides for
the privatization of the Kenya Tea
Development Authority to Kenya Tea
Development Agency.

Paragraph 61 of the petition refers to the
privatization of KTDA in the year 2000.
Paragraph 63 of the petition questions the
manner in which KTDA was privatized.
Paragraph 64 of the petition makes specific
reference on how the authority became
privatized to become the Agency.

Paragraph 81 of the Petition makes specific

reference to the take over and the specific

reform measures that were to be implemented.

3. | Paragraph III provides for the mandate
of Kenya tea development agency in
the management of small holder sub

sector.

Paragraphs 57, 58, 59, 60, 62, 64, 65, 68, 72,
81, 82, 83, 85, 85, 89 and139 of the Petition
provides facts on how the agency has managed

the small holder subsector.

10




Paragraph 66 elaborates on the relationship of
the Agency and the factory companies.

Paragraph 70 differentiates the manner in which
tea plantations are managed as compared to the

small scale sub sector.

Paragraph IV provides for the Tea
(amendment) Act 2011 which does not
provide for the ownership and
administrative aspects of tea factories

or agencies.

Paragraphs 56, 58, 65, 66, 84, 86 and 89 refers
to the legal ownership structure of tea factory
companies which according to the Petitioner is
not clear and the fact that small scale farmers

have lost control over their tea factories.

Paragraph V of the petition shows that

the Agency was micromanaging.

Paragraphs 80 and 82 of the Petition elaborates
on how the agency through management
agreements took control over the functions
devolved to farmers through their tea factories.
Paragraphs 83 and 85 outlines on how farmers
lost their role in the management of finances of
the very companies they own shares in.
Paragraph 87 outlines on how the agency
should act i.e. as an agent but in this case the
agency has gone further to take total control in
all the factories in processing and trading of tea
and further acts as an insurer and bank for all

money due to small scale tea farmers.

Paragraph VI explains on how few

individuals were withholding

information on shareholding.

Paragraph 107 outlines how the Agency has

formed seven other subsidiaries without

involving the shareholders the small scale

farmers.

Paragraph VII outlines how the agency

1s mismanaging the tea factories.

Paragraphs 62, 103, 105, and 106 and the

prayers sought refer to the issue of

mismanagement of the tea factories.

11




8. | Paragraph VIII deals with the farmers
enjoyment of rights and declined tea

returns

Paragraphs 51, 57, 58, 59, 60, 68, 72, 76, 77,
104, 106, 117, 146, 147, 165, 182, 183, 184,
187, 188 and the prayers sought refer to the
issue of tea farmers’ rights and declined tea

returns.

9. | Paragraph IX and X deals with the Tea
task Force and Subsidiary companies of

the Agency.

Several paragraphs of the Petition deals with
the subsidiary companies énd how they were
constituted and managed. These paragraphs
include 78, 101, 108 and 151.

10.

Issues in this case are currently pending in Hig
Court Petition No.18 of 2014.

11. The petitioners’ prayers go hand in hand with the prayers sought in the petition before the
High Court. In the Petition to Parliament, the Petitioner prays for an audit of the Agency while
Petition no. 18 of 2014, the prayers sought from (cc) to (ll) invoke the power of the court to

request an investigation and look into the business of the Agency since its privatization.

50 COMMITTEE RECOMMENDATIONS

In view of the above similarities between this Public Petition and Petition No 18 of 2014 at the

High Court of Kenya, the Committee recommends that;

Due to the Sub Judice rule in accordance with Standing Orders 89, the Committeecannot

deliberate further on the issues raised in the Petition without substantially commenting on the

matters the Court has to determine. However when the Petition in the High Court is finalized and

petitioners are of the view that critical matters regarding their petition to National Assembly are

not addressed, the Petitioners have a right to Petition the National Assembly afresh.

12




THE NATIONAL ASSEMBLY
ELEVENTH PARLIAMENT
(THIRD SESSION)

PUBLIC PETITION

ON ALLEGED CHANGE OF THE MANAGEMENT MODEL OF KENYA TEA DEVELOPMENT

AUTHORITY TO KENYA TEA DEVELOPMENT AGENCY (A PRIVATE ENTITY)

[, the UNDERSIGNED, on behalf of Citizens of Kenya and in particular small scale tea
farmers in Bomet County,

DRAW the attention of the House to the following:-

Vi

Vil.

THAT, in the year 1999 the Government introduced a Policy Paper on tea
liberalization geared towards tea industry reforms to ensure efficiency and better
returns to the tea farmers and this led to the amendment of the Tea Act (Cap 433).

THAT, in the year 2000 the Government privatized the Kenya Tea Development
Authority giving rise to the Kenya Tea Development Agency;

THAT, the Kenya Tea Development Agency (KTDA) is responsible for the
management of the smallholder tea sub-sector and in particular the production,
processing and marketing of high quality tea and management of tea farming;

THAT, the Tea (Amendment) Act, 2011 does not provide for the ownership and
administrative aspects of the Tea Factories and/or agencies;

THAT, the Kenya Tea Development Agency appears to be micromanaging the affairs
of the agency and has thus failed in its mandate;

THAT, a few individuals have conspired to withhold information in regard to
shareholding, equity and rights from these small scale farmers and have fraudulently
edged out some farmers/shareholders by registering their factories without consulting
the stakeholders;

THAT, the Kenya Tea Development Agency is allegedly mismanaging the tea factories
and tea subsidiary companies leading to low tea prices;



PUBLIC PETITION
ON

ALLEGED CHANGE OF THE MANAGEMENT MODEL OF KENYA TEA DEVELOPMENT

AUTHORITY TO KENYA TEA DEVELOPMENT AGENCY (A PRIVATE ENTITY)

vili.

xi.

THAT. the tea farmers no longer enjoy their rights and this has led to declined tea
returns;

THAT, in the year 2007 the Government constituted a taskforce to reform the tea
sector and boost the small scale farmers returns. The taskforce recommended
establishment of subsidiary companies with the main membership being farmers.
These companies comprise: Green Land Fedha Limited, Majani Insurance Limited,
KTDA Power Generating Company Limited, Chai Trading Company Limited, KTDA
Management Services Limited, Kenya Tea Packaging Limited, Tea Research Institute;

THAT, implementation of these recommendations has led to confusion and
uncertainty in the tea sector, which needs to be resolved:

NOTING, that the issues in respect of which this Petition is made are not pending
before any court of law or any constitutional or legal body.

THEREFORE, your humble petitioner (s) prays that Parliament through the Departmental
Committees Agriculture, Livestock and Cooperatives: -

i Recommends an audit of the Kenya Tea Development Agency and the
subsidiary companies;

i Establishes how the Kenya Tea Development Agency (a private agency)
acquired the rights to tea factories owned by small scale farmers;

iii. Establishes the method used in registration and incorporation of farmers’

factories; and
iv. Review/repeals any legislations in regard to the tea sector.

And your Petitioner (s) will ever pray.

PRESENTED BY

HON. BERNARD BETT KIPKIRUI, MP
MEMBER F_OR BOMET EAST CONSTITUENCY
Date .18 LSS,
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MINUTES OF THE 7% SITTING OF THE DEPARTMENTAL COMMITTEE ON
AGRICULTURE, LIVESTOCK AND COOPERATIVES (Adoption of KPCU, KTDA & Galana
Reports) HELD ON THURSDAY 18 FEBRUARY 2016, AT 2 FLOOR, PROTECTION
HOUSE PARLIAMENT BUILDINGS AT 10.30 A.M.

#

Present

Hon. Adan M. Nooru, MBS, M.P - Chairperson
Hon. Kareke Mbiuki, M.P

Hon. Daniel Maanzo, M.P
Hon. Mary Wambui, M.P
Hon. Patrick Wangamati, M.P
Hon. John B. Serut, M.P
Hon. Benjamin Washiali, M.P
Hon. Silas Tiren, M.P
Hon. Peter N. Gitau, M.P
. Hon. Maison Leshoomo, M.P
. Hon. Phillip Rotino, M.P
. Hon. Raphael Letimalo, M.P
. Hon. Ferdinand Wanyonyi, M.P
. Hon. Florence Mutua, M.P
. Hon. (Dr.) Victor Munyaka, M.P
. Hon. James Opiyo Wandayi, M.P
. Hon. Zuleikha Hassan Juma, M.P
. Hon. John Kobado, M.P

© o N YA WwN S
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Apologies

Hon. Alfred K. Keter, M.P

Hon. Waititu Munyua, M.P

Hon. Millie Odhiambo - Mabona, M.P
Hon. Korei Ole Lemein, M.P

Hon. Fredrick Outa, M.P

Hon. Justice Kemei, M.P

Hon. Paul Simba Arati, M.P

Hon. Kabando Wa Kabando, M.P
Hon. Ayub Savula Angatia, M.P.

VW N WA WDN



10. Hon. Kimani Ichung'wah, M.P
11. Hon. Hezron Awiti Bollo, M.P
In Attendance:
Kenya National Assembly Secretariat

1. Mr. Benjamin Magut - First Clerk Assistant
2. Mr. Ahmad Adan Guliye - Third Clerk Assistant
3. Mr. David Ngeno - Research Officer

Min. 029/2016: Preliminaries

I.  The meeting was called to order at 10.49 a.m. and prayers were said by Hon.
Kareke Mbiuki, M.P

ll. The agenda of the day’s meeting was adopted as stipulated in the notice of
meeting.

Min. 030/2016: Confirmation of Minutes

The minutes of the 5% siting was confirmed as true record of the Committee’s
deliberation after it was proposed and seconded by Hon. Mary Wambui, M.P and Hon.
Philip Rotino, M.P

Min. 031/2016: Matters Arising
Under min. 025/2016-l1l

The Committee resolved to visit Kenya Meat Commission (KMC) on Tuesday, 23"
February 2016 at 11.30 a.m. after the consideration of Budget Policy Statement (BPS).

Min. 032/2016: Adoption of Reports

a) Adoption of the report of the petition by the Stakeholders of Kenya Planters
Cooperative Union (KPCU) Ltd on the removal of the Commissioner for
Cooperative Development

The Committee adopted the report of the petition by the stakeholders of Kenya Planters
Cooperative Union (KPCU) Ltd on the removal of the Commissioner for Cooperative
Development with the following recommendation;

Due to Sub-Judice rule, the Committee cannot deliberate further on the issues
raised in the Petition without substantially commenting on the matters the Court has to
determine. However if and when the Judicial Review in the Court of Appeal is finalized

and petitioners are of the view that critical matters regarding their prayers to National

2



Assembly are not addressed, the Petitioners have a right to Petition the National
Assembly afresh.
b) Adoption of the report on The Petition on the Alleged Change of the
Management Model of Kenya Tea Development Authority to Kenya Tea
Development Agency (A Private Entity)

The Committee adopted the report on the petition on the Alleged Change of The
Management Model of Kenya Tea Development Authority to Kenya Tea
Development Agency (A Private Entity) with the following recommendation;

Due to the Sub Judice rule, the Committee cannot deliberate further, on the issues
raised in the Petition without substantially commenting on the matters the Court has to
determine. However if when the Petition in the High Court is finalized and petitioners
are of the view that critical matters regarding their prayers to National Assembly are not
addressed the Petitioners have a right to Petition Parliament afresh.

¢) Adoption of the Report of the Galana/Kulalu Food Security Project (GKFSP)

The Committee has deliberated on the Galana/Kulalu Food Security Project report and
resolved that all the necessary documents such as copies of the signed loan agreement,
the lease agreement between National lrrigation Board (NIB) and Agricultural
Development Corporation (ADC) be availed to the Committee before it reaches

conclusive recommendations.
Min. 033/2016: Adjournment

There being no other business to discuss, the meeting was adjourned at 11.58 a.m.

HON ADAN MOHAMED NOORU, MBS, M.P.

(Chairperson)



MINUTES OF THE 4*SITTING OF THE DEPARTMENTAL COMMITTEE ON
ACRICULTURE, LIVESTOCK AND COOPERATIVES (Meeting with PS Cooperative
Development and Managing Director KTDA on KPCU & KTDA Petitions respectively)
HELD ON THURSDAY 11t FEBRUARY 2016, AT COMMITTEE ROOM 7 MAIN
PARLIAMENT BUILDINGS AT 10.00 A.M.

Present

Hon. Adan M. Nooru, MBS, M.P - Chairperson
Hon. Kareke Mbiuki, M.P

Hon. Daniel Maanzo, M.P
Hon. Mary Wambui, M.P
Hon. Patrick Wangamati,” M.P
Hon. John B. Serut, M.P
Hon. Benjamin Washiali, M.P
Hon. Silas Tiren, M.P
Hon. Maison Leshoomo, M.P
. Hon. Waititu Munyua, M.P
. Hon. Phillip Rotino, M.P’
. Hon. Ferdinand Wanyonyi, M.P
. Hon. Florence Mutua, M.P
. Hon. Justice Kemei, M.P
. Hon. Zuleikha Hassan Juma, M.P
. Hon. Millie Odhiambo - Mabona, M.P
. Hon. (Dr.) Victor Munyaka, M.P
. Hon. James OpiyoWandayi, M.P
19. Hon. Korei Ole Lemein, M.P
20.Hon. Fredrick Outa, M.P

-
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Apologies

Hon. Alfred K. Keter, M.P

Hon. Paul Simba Arati, M.P
Hon. Raphael Letimalo, M.P
Hon. KabandoWaKabando, M.P
Hon. Peter N. Gitau, M.P

Hon. AyubSavulaAngatia, M.P.
Hon. Kimani [chung'wah, M.P
Hon. John Kobado, M.P

Hon. HezronAwitiBollo, M.P
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In Attendrance:
Kenya National Assembly Secretariat

1. Mr. Benjamin Magut - First Clerk Assistant
2. Mr. Ahmad Adan Guliye- Third Clerk Assistant
3. M. Brigita Mati - Legal Counsel

4. Mr. Stephen Nyakuti- Audio Office

State Department of Cooperative Officials

1. Mr. Ali Noor Ismail,CBS - Principal Secretary, State Department of
Cooperatives Development
2. Mr. Philip N Gichuki - Ag. Commissioner for Cooperative
Development
3. Mr. David K Obonyo - Assistant Commissioner for Cooperative
Development
4. Mr. Symon Mburia - Chief Cooperative Officer
KTDA Management
1. Mr. LerionkaTiampati - Managing Director, Kenya Tea Development
Agency
2. Mr. John Kennedy Omanga - Company Secretary, Kenya Tea Development
Agency

Min. 014/2016: Preliminaries

1. The meeting was called to order at 10.30 a.m. and prayers were said by Hon.
Korei Lemein, M.P.

2. The Chairperson welcomed the members and the witnesses to the meeting.

3. The agenda was adopted as stipulated in the notice of meeting.

Min. 015/2016: Presentation by the Principal Secretary, State Department of
Cooperatives

The Principal Secretary informed the Committee of the following in response to the
prayers raised in the petition;

i) Under the Cooperatives Societies Act, the Commissioner for Cooperative
Development has not contravened any legal provisions to warrant sanctioning,
censoring him and removing him from his position.

ii) The issue of Commissioner being Board member of Kenya Cooperative Coffee
Exporters (KCCE) Ltd, Cooperative Insurance Company (CIC) Ltd or any other

2



Cooperative organization should not cause any conflict of interest with KPCU
mandate. The Commissioner’s responsibility under the Cooperative law and to
provide advisory role on the cooperatives growth and development.

iii) The interim Board went to the High Court challenging the elections of KPCU Ltd
that was held on 31 July, 2014. The matter was heard and determined by Justice
Weldon Korir whereby the Court called for fresh elections within 90 days. The
complainants filed an appeal and the matter is still pending in court.

iv) The Ministry has and will continue to support the revival of KPCU Ltd in order to
provide the required services to its shareholders.

v) The Ministry recommends that coffee farmers be allowed to elect a substantive
board as per Bylaws, Memorandum and Articles of Association of KPCU Ltd.

vi) Coffee cooperative societies are shareholders of Cooperative Bank and the
Ministry is not aware of any meddling by Cooperative Bank of Kenya on KPCU
matters.

ommittee Observation

i) The Ministry was asked to liaise with the office of the Attorney General and fast
track the pending matter before the court to its logical conclusion as farmers have
been suffering for a long time.

ii) The Ministry was asked to submit to the Committee copies of the appeal filed by

the complainant by Tuesday, the following week.

. 016/2016: Presentation by KTDA Management

that of the petition before the Committee is pending before the High Court. The
petition was filed the Governor of Kericho County on 15t December 2014 and is
referenced as petition no. 18 of 2014.

The pleadings pleaded in the High Court Petition are similar to the prayers in the
etition before the Committee.

Committee Observation

The Corpmittee directed the legal counsel to analyze the petition before the High Court

and detgrmine whether the pleadings are similar to the prayers in the petition before the
Commiittee.



Min. 017/2016: Adjournment

Since there is no other business to transact, the meeting was adjourned at 1.20 p.m.

SIgNAtUre «eeevenreneerennnnnene LYY

HON ADAN MOHAMEDNOORU, MBS, M.P.

(Chairperson)

Date.............. \ é\ .............. \)”),“{ ..................................



MINUTES OF THE 617SITTING OF THE DEPARTMENTAL COMMITTEE ON
AGRICULTURE, LIVESTOCK AND COOPERATIVES (CONSIDERATION OF SEEDS AND
PLANT VARIETIES AMENDMENT BILL 2015 AND MEETING WITH PETITIONERS ON A
PETITION REGARDING ALLEGED CHANGE OF THE MANAGEMENT MODEL OF
KENYA TEA DEVELOPMENT AUTHORITY TO KENYA TEA DEVELOPMENT AGENCY )
HELD ON THURSDAY 22N> OCTOBER ,9™ FLOOR HARAMBEE PLAZA PARLIAMENT
BUILDINGS AT 10:30AM.

—

Present

Hon. Waititu Munyua, M.P — Chairperson of Session
Hon. (Dr.) Victor Munyaka, M.P
Hon. John B. Serut, M.P

Hon. Florence Mutua, M.P

Hon. Patrick Wangamati M.P

Hon. James Opiyo Wandayi, M.P
Hon. Silas Tiren, M.P

Hon. Millie Odhiambo -Mabona, M.P
9. Hon. AyubSavulaAngatia, M.P

10. Hon. Kimani lchung'wah, M.P

11. Hon. Daniel Maanzo, M.P

12. Hon. Benjamin Washiali, M.P

13. Hon. Phillip Rotino, M.P.

PN AN &

Apologies

Hon. Adan M. Nooru, MBS, M.P - Chairman
Hon. Kareke Mbiuki, M.P - Vice Chairperson
Hon. Mary Wambui, M.P

Hon. Kabando Wa Kabando, M.P

Hon. Hezron Awiti Bollo, M.P

Hon. Maison Leshoomo, M.P

Hon. Peter N. Gitau, M.P

Hon. Paul Simba Arati, M.P

Hon. Korei Ole Lemein, M.P

10. Hon.Maanzo Daniel Kitonga,M.P

11. Hon. Fredrick Outa, M.P

12. Hon. Zuleikha Hassan Juma, M.P

13. Hon. John Kobado, M.P

14. Hon. Raphael Letimalo, M.P

15. Hon. Ferdinand Wanyonyi, M.P

16. Hon. Alfred K. Keter, M.P

WONOUMA WD~



In Attendance:

Honorable Members of National Assembly

1. Hon. Bernard Bett Kipkirui, M.P

2. Hon. Ronald Tonui, M.P
Kenya National Assembly Secretariat

1. Mr. Benjamin Magut
2. Ms. Angeline Naserian
3. Ms. Clara Kimeli

Officials from KEPHIS

1. Dr. Esther Kimani -Ag. CEO
2. Mr. Simon M. Maina -KEPHIS

Petitioners from Bomet County.

Mr. Samuel Langat
Mr. Stephen Cheruiyot
Mr. Richard Kipyegon
Mr. Charles Bett

Mr. Jonah Kipkorir

miA W~

Min. 265/2015: Preliminaries

-Bomet East
-Bomet Central

- First Clerk assistant
- Third Clerk Assistant
- Legal Council

I The meeting was called to order at 10.50am and prayer was said by Hon.Florence

Mutua, M.P.

. The Committee nominated Hon. Waititu Munyua, M.P as the Chairperson, it was
proposed by Hon John Serut,M.P and Seconded by Hon Ayub Savula,M.P
[ll.  The Chairman informed the Committee of the day’s agenda and it was adopted as

stipulated in the notice of meeting.

MIN.266/2015 Meeting with Officials from KEPHIS on the Seeds and Plant Variety

(Amendment) Bill 2015.

The following are suggestions from KEPHIS:

Section 2(a) should be considered by deleting the word National plant generic resource
centre and substituting therefore with Plant Resources research centre.



The Committee disagreed with the proposal ai_it/s stated in the constitution research is a
national function. Therefore the center should remain as National Plant Resources centre.

The Committee requested for a comprehensive brief for further discussion.

It was agreed that the Committee shall only consider amendments that are in the bill.

MIN. 267/2015: Meeting with Petitioners on a petition regarding alleged change of the
management model of Kenya Tea Development Authority to Kenya Tea Development
Agency (private entity)

The Committee was briefed by the petitioners that;

>

Y

Farmers were given forms to fill and it was not favorable to their need, it
restricted the farmer to supply tea and buy shares from one factory.lt's unfair and
denies farmers enjoyment of their economic rights.

Membership of the farmer shall be terminated if they leased their land without
authority from the factory manager.

The Agency is mismanaging Tea factories and Tea subsidiary factories thus leading
to low pricing.

Restriction to supply tea to only one factory denies the farmer rights to enjoy
privilege of market pricing.

Some individuals have conspired to withhold information in regard to
shareholding of the farmer.

Farmers pulled their resources together to build factories therefore KTDA should
be transparent in terms of shareholding.

KTDA became a monopoly institution, instead of becoming an agency as
recommended by the 1999 Act.

Parliamentary recommendation that KTDA should diversify its products, but
instead, money was collected from the Subsidiary factories. Subsidiary factories
according to the petitioners are independent and autonomous it’s only dependent
to KTDA on administrative issues.

Subsidiary factories have now been reduced to private companies and owned by
the Managing Directors of KTDA.

KTDA had designed a structure which made farmers to buy shares from it, but
farmers are only answerable to factories and factories are under KTDA.This made
impossible for the farmer to access KTDA.

Taxation of tea are prejudicial since they are being taxes twice and hefty.

The matter in the petition is not pending before court.



Observation from Committee members;

2>

The petitioners were informed that Honorable Members from the Committee
visited factories in Bomet County, and addressed the same issues that are in the
petition.

Petitioners were told that recommendations had been prepared from the said
visit, and it’s upon the Committee to implement and act on the proposed
recommendations.

The Committee requested for a legal notice number to confirm that the matter is
not pending in court.

The Committee told petitioners that field visit to the factories in Bomet will be
decided by the Committee and they will be appraised later.

The Committee requested secretariat to invite the Cabinet Secretary Ministry of
Agriculture, Livestock and Cooperatives for a meeting, to further explain the
management model of KTDA.

The Committee resolved to invite KTDA management to explain the prayers in
the petition, so that solution is met.

Min. 268/2015: Adjournment

There being no other business to transact, the meeting was adjourned at 1:42pm.

Signature

HON ADAN MOHAMEDNOORU, MBS, M.P.
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HIGH COURT REGISTRY KERICHO

REPUBLIC OF KENYA RECE

INTHE HiGH CourT OF KENYA AT KERICHO 15 DEC 201k

P.O. BOX 69, KERICH
INTHE MATTER OF: ARTICLES I(1), 1(3), 2(1), 2(2), 2(4}, 3(1), 10, TB{13, 20085 19(3),

PETITION NUMBER 18 OF 20

20(1), 20(2), 20(3), 20(4), 21(1), 22(1), 22(2), 23(1), 23(2), 24(1), 2423;,-57(1), 27(2),
36(1), 36(3), 41(5), 47(1), 47(2), 50(1), 73(1), 73(2), 129(1), 159(2), 163(3)(B), 258(1),
258(2), AND 259(1) OF THE CONSTITUTION OF KEAYA, 2010.

-BETWEEN-

THE GOVERNOR, KERICHO COUNTY ...t iee e e ee s e ees oo PETITIONER
-VERSLUS-
KENYA TEA DEVELOPMENT AGENCY ..o 1" RESPONDENT
CHAI'TRADING COVIPANY LIMITED «.vvivneiee i 2™ RESPONDENT
KTDPA MANAGEMENT SERVICES ..ocvvvniiiiineiiiiiciiiece v iieenn 0.3 RESPONDENT
MAJANTINSURANCE BROKERS vttt 4" RESPONDENT
KENYATEA PACKERS LIMITED ©.oveee e e 5" RESPONDENT
GREENLAND FEDHA LIMITED . c.ovvt s e 6" RESPONDENT
KTDA POWER COMPANY LIMITED o oo 7" RESPONDENT
UNILEVER TEAKENYA) LIMITED «.o0vii et 8™ RESPONDENT
LIPTON LIMITED ..ottt 9™ RESPONDENT
JAMES FINLAY (KENYA) LIMETED. oo 10" RESPONDENT
VAN REES KENYA LIMITED o.ovvitii s 11" RESPONDENT
JUIA COFFEE EXPORTERS LIMITED....o.ivii e 12" RESPONDENT
STANSAND (AFRICA LIMITED) oot 13" RESPONDENT
EASTERN PRODUCE KENYA LIMITED ..ot 14" RESPONDENT
WIHLLIAMSON TEA KENYA LIMITED ... oo 15" RESPONDENT
AFRICA TFA BROKERS LIMITED cooiuiiiiin e 16" RESPONDENT
ANJELULIMITED oot e et 17" RESPONDENT
ATLAS TEA BROKERS LIMITED oottt 18" RESPONDENT
BICORN EXIM LIMITED. coovt e, 19" RESPONDENT
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26.

3.

_Article 20(4) of the Constitution provides that

Article 20(3) of the Constitution provides th

TG R EPVRTAEGITRE KR
prctat)g mmrs th

15 DEC 20%
X 69, KERIC

Bill of Rights, a court shall adopt the int

entorcement of a right or fundamental freedon

P.0.BO HO

1 . : T . .
a court, Lri|bunal or other authority shall promote the values that underlic an
open and democratic socicty based on human dignity. cquality, cquity and
frecdom; and the spirit. purport and objects of the Bill of Rights freedom and

the spirit, purport and objects of the Bill of Rights:

“Article 21(1) of the Constitution provides that it is a fundamental duty of the

Slate and every State organ 10 obsery . respect, protect, promote and fulfill the

rights and fundamental frecdoms in the Bill of Rights:

_Article 22(1) of the Constitution provides thal every person has the right to

institute court proceedings claiming that a right or fundamental frecdom in the

Bill of Rights has been denicd. violated or infringed. or is threatened;

“Article 22 2y of the Constitution yrovides that in addition to a pcrson acting in
| g

their own interest, court proceedings may be instituted by a person acting as a
member of, or in the interest of. a group or class of persons: or in the public

interest,

Article 23(1) of the Constitution provides that the High Court has jurisdiction,
in accordance with Article 165. 10 hear and determine applications for redress
of a denial. violaton or mfringement of. or threat to. 2 right or fundamental

frecdom in the Bill of Rights:

Page 6 of 48
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-Article 23(2) of the Constitution provides that i

JArticle 24(1) of the Constitution provides that{p r (fl(rt) &%%ﬁ%&%& gljom

Article 22, a court may grant appropriate re ie![, 0 E mn of
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rights; an injunction; a conservatory order; or af{ order for com ns%lfgn
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4

in the Bill of Rights shall not be limited excepFHyTaw-amd thei onty fo the
extent that the limitation is reasonable and justifiable in an open and democratic
society based on human dignity, equality and freedom, taking into account all

relevant factors;

- Article 24(3) of the Constitution provides that the State or a person secking to

Justify a particular limitation shall demonstrate to the court, tribunal or other

authority that the requirements of this Article have been satisfied.

-Article 27(1) of the Constitution provides that cvery person is equal before the

law and has the right to equal protection and equal benefit of the law,

Article 27(2) of the Constitution provides that equality includes the full and

equal enjoyment of all rights and tfundamental freedoms.

-Article 28 of the Constitution provides that cvery Kenyan has a right to have

their human dignity respected and protected.

JArticle 43 of the Constitution provides that cvery Kenyan is entitled to the

economic and social rights enumerated thereunder.

JArticle 46 of the Constitution guarantees every Kenyan, as a consumer, to

reeeive quality services from any service provider they engage.

Page 7 of 48



40.

41.

42.

44.

Article 47(1) of the Constitution provides that cvery person has the right to

administrative action that is lawful, rcasonable and procedurally fair.

Article 47(2) of the Constitution provides that if a right or fundamental freedom
of a person has been or is likely to be adversely affected by administrative

action, the person has the right to be given written reasons for the action;

Article 50(1) of the Constitution cntitles every person the right to have any
dispute that can be resolved by the application of law decided in a fair and
public hearing beforc a court or, if appropriate, another independent and

impartial tribunal or body:

. Article 73(1) of the Constitution of Kenya cnjoins all State Officers to cxereise

public authority as a public trust in a manner that;

(i) is consistent with the purposes and objects of the Constitution:
(ii) demonstrates respect for the people;

(ii1) brings honour to the nation and dignity to the office; and

(iv) promotes public confidence in the integrity of the office:

Article 73(2) of the Constitution of Kenya provides that the guiding principles
of Icadership and integrity include cnsuring that decisions arc not influenced by
improper motives but instcad are guided by sellless service based solely on the

public interest:

Article 129(1) of the Constitution of Kenya provides that executive authority

derives [rom the people of Kenya and shall be excrcised in accordance with the

Constitution:
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Article 159(2) of the Constitution pro\'idL to 4
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irrespective of status; justice shall not ke delayed; and thc ?umosc agd

. . 5 DEC
principles of the Constitution shall be prol'ecﬁld and pro;lnotcd

.0, BOX 69, KERICHO
TEL: 20065

Article 165(3)(b) of the Constitution prcLW‘ e Comt has

Jurisdiction to determine the question whether a right or fundamental freedom

in the Bill of Rights has been denied, violated, infringed or threatened:;

-Article 201(d) of the Constitution sets out the principles of public finance to

include:

a. Openness and accountability, including public participation in financial

matters.

b. public money be used in a prudent and responsible way.

¢. Financial management be responsible and fiscal reporting be clear,

Article 210(1) of the Constitution provides that no tax or licensing fee may be

imposed, waived or varied except as provided by legislation.

Article 232 provides the values and principles of public which include:

(a) Efficient, effective and economic use of resources

(b) Accountability for administrative acts.

(¢) Transparency and provision to the public of timely and accurate information,
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(d) Article 258(1) of the Constitution provides that every person has the right to
institute court proceedings, claiming that the Constitution has been contravened,

or is threatened with contravention,

(c) Article 258(2) of the Constitution provides that in addition (o a person acting in
their own interest, court proceedings above may be instituted by a person acting

in the public interest;

(N Article 259(1) of the Constitution provides that the  Constitution shall be
interpreted in a manner that—
(a) promoles its purposes. values and principles;
(b) advances the rule of law, and the human rights and fundamental
freedoms in the Bill of Rights:
i

(¢) permits the development of the law: and

(d) contributes to good governance,
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Small scale tea farmers across the country have approached the Petitioner
numerous times with a litany of complaints on status of tea sector which 1s

patently rigged against their interests.

~ L3 e M 3 N = I -
-Specifically, farmers held meetings at Sosiot on 5" May, 2014 and at Kapkabet

h A . S
on 16" July, 2014 where the challenges affecting small scale tea farmers,

cspecially those from the Western factories, were discussed in detail.

Kenya's tea contributes 4% o the Gross Domestie Product. The industry
contributed total earnings of Kshs. 103 billion of which Kshs. 97 biilion
came from exports and Kshs. 6 bitlion was carned from the loeal market.
The tea industry is also 4 source of ciployment to over S million Keavans,

including over 600,000 smailholder teg growers,

-Principally, the Kenyan tea sector is divided into two regions- the Eastern

region and the Western region. This Petition deals with the concerns of farmers

[rom the Western region.

-Small holders account for a majority of the land under tea and for up to 60% of

total tea production while large scale growers account for only 40%.

-Despite the role of smallholder farmers in tea production, they have little

representation in the institutions governing the tea sector in Kenya.
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Ironically, the returns to the small scale farmers have historically remained
lower than that for plantations and other big producers. This is attributed to the
high management fees charged by KTDA. the many taxcs imposed on smali-
scale farmers, the high cost of production. the fong and ineflicient supply chain

and general mismanagement.

The situation is made worse by the fact that that the small holders have
remained at the bottom of the hicrarchy in terms of participation. influcncing

and contribution to decision making in the scctor.

_Although both KTDA and estate tea tetch similar prices on the world markets.

(he participation of many players who have to get a share and management
problems along the KTDA supply chain reduce the final payments to small
nolders. For instance the factory building programine involved a great deal of
capital investment that KTDA carried out on behalf of farmers. Though this was
necessary, the farmers were totally kept out ol the process. This led to
expensive lpans being borrowed whose burden of payment was passed on (o the

{armers.

A sccond example is the commission paid out o Tea Brokers by KTDA
whereby the rates arc decided solely between KTDA and the brokers with the
farmers completely out ol the picture. yet these charges are deducted from tea

payments to the tarmers.

KTDA was privatized in 2000 in the hope that it would become more efficient

and transparent based purcly on business principles. Instcad, it has become
more corrupt and less efficient. KTDA is now controlled by a small club of

powerful elite businessmen who enjoy political patronage.
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The efficiency in KTDA has fostered ¢

culminating in a bill being tabled in Parlia)

, ]!1(} !eﬂﬁg‘%T RL(, QTE%B

5 DEC 2014

holdd? fBQ‘Xsﬁ.QexK ERCH Qro
TEL. 2

statutory control.

Beflore the year 2000, the interests ol'smalL

Kenya Tea Development Authority, a sta¥
Agriculture Act and the Kenya Tea Development Authority Order in 1964. The
manner in which, Kenya Tea Development Authority, ( a state corporation )
was converted/privatized into Kenya Tea Development Agency Limited ( a
private company) is extremely suspect. The privatization was riddled with

corruption and control by a few individuals.

KTDA was incorporated under the Companies Act in 2000 as an independent
and private enterprise, owned by all of Kenya's small-scale tea farmers through
their respective factory companics, which are in turn independent legal entities.
Currently KTDA Ltd. manages 62 tea factories in the smallholder subsector
serving over 500,000 growers. KTDA manages the tea factories on behalf of
farmers, charging a management fee currently fixed at 2.5 percent of the
proceeds of total sales. KTDA Ltd. is owned by the smallholder tea garowers
through the tea factory companics, who elect one director per zone (o represent

them on the KTDA Ltd Board.

. KTDA Ltd has a Board of Directors comprising 15 members: 12 elected grower

representatives from cach catchment arca, operationally referred to as zones,
and 3 exccutive directors (a managing director, operations director and fNinance
director). The smallholder tea sector ownership structure follows a unique
model, empowering the farmer from the grassroots. As a private company,
KTDA is owned by 62 corporate shareholders (factory companies) directly
owned by farmers as individual sharcholders of their respective factory
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68,

69,
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company. The factory companies arc owne | by fal? S 7 hrough a

Board comprising six farmer representativhs. The fadiérPondprhies own leaf

collcction centers that arc managed by five | lcqbgé)_femwnggx;mfcpfo
TEL: 20005

Moreover. the relationship between KTDA Ltd. and the factory companies is

cwo-fold. The first relationship is that of KTDA as an investor in the tca lactory
companies, where KTDA owns shares while the second level is with KTDA Ltd
4s a managing agent via a management agreement. Similarly, the relationship
between the growers and tea factories is also two-fold: the growers both
supplier of green leal o the factory. and are (in most cases) lactory
sharcholders. This relationship has developed into a conllict of interest causing
increasing discontent both between the growcers and the factory dircctors on the

onc hand. and the factory dircctors and K'TDA on the other.

[ay ing factory diteciors also serving at the national level on the K1TDA Board

Faises the issue of contlict of mterest making tarmers feel that thew iISsues are

not addressed well due 1o Jack of clanty of roles between the two Jevels of

directorship. Directors serving 1n both roles have over the vears neglected their

factories in favour ol building a fong term relationship with KTDA and its other

Cronies.

in addition. for many years small holders tca has been illegally blended and
later resold at cven higher in the process damaging the reputation of Kenya's

tca intcrnationally which reputation took many ycars to cstablish.

KTDA Board members and top management have acquired shares in some of
the marketing companics that are involved in the importation of cheap tca used

in the illegal blending,
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Even though the plantations have betier management, organization, and

processing quality standards. the tes they produce is usually of lower

quulity than the one produced by the smallholders. This is mainly because

a_big part of teax quality depends on the collection process (piucking

technique) and the plantations, as theyv pay per weight, find difficuliies to

control the teehnique used by the temporal workers in the extensive fields.

- On_the other side, international strugele for market shares by the

muitinational have focused on the supply of relatively fow-quality bulk tea.

This gives the packing companies flexibility by deliberatelv reducing

difference in qualities by blending difierent kind of teas. A typical “Lnglish

tea” could be the product of the blending of teas from six different

cotntries.

-Having acquired tea at below market value through price-manivulation |

the brokers proceed to mix the high quality tea produced by Kenyvun small

scale farmers with cheap and low quality tea imported from Asian and

ather countries.

. The illegal blending by tea brokers allows them to increase the volume of

their product for sale while passing it off as the world renowned Kenyan

Q.

. The legislative and policy framework governing the tea sector does not

sanction the blending ol Kenvan tea with lower quality one from elsewhere

in a bid to protect the quality and international reputation of our teu.
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The imported low quality tea used fpr blending ig ., copstant sougce of
] i ] _ T T UECTIUT
pesticide contamination on pesticide {free Kenyan tea which has chused

: : e
Kenyan tea to fail Maximum _Re !(illt‘ “Leév, Csts™ U

JoLlan VS
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international market

“The damage to the brand of Kenyan tea internationally has and continues

to diminish the prices and orders for Kenyan tea thereby scrioush

Lcopardizing the livelihoods of many small scale farmers.

“This blended ten that is later exported amounts to 4% of total KT sales,

a huge amount, with the biggest beneficiaries being some KTDA directors

bt

and other powerful individuals who have formed brokerage firms to fleece

sinall-sceale farmers.

KTDA subsidiaries, especially Chai Trading Company Limited, are major

participants _in _the importation of substandard forcign tea and its

subsequent blending with quality tea from small scale farmers.

O There is a conflict of interest arising above since KTDA is invoived in the

pr(rducti(m. manuiacture and selling of farmers’ tea and at the same time

its subsidiaries are importing foreign lea to compete with that of its

supplying farmers.
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KTDA, through management agreements signed between it and the tea factories
has taken over control of most of the functions that were devolved to farmers

through their tea factories.

- The above takeover is contrary to Sessional Paper No..2 of 1999 which laid

out the framework for the privatization of K'TDA and liberalizaiion of the

then moribund tea sector. The Sessional Paper enumerated the following

reform measures: Direet participation by elected directors in management

decisions regarding procurement of goods and services by each factory

company, Transfer of green tea leal collection and payment to {armers

from the KTDA to the individual factory companies; Sale of K134 cquity

in factory companies to the tea farmers and Direet participation by clected

directors in management decisions, governunce and policy making in their

respective fuctories.

-As a result of the munagement agreements, all factories are centrally

managed by KTDA with the local directors, who are supposed (o be the

. Fhe locally elected directors have no role, even of an oversight nature, over

the management of the funds of the factories as K'TDA has assumed total

control over the same. Thereby furmers have no role in the management of

finunces of the very companies they have shares in.

Under the Sessional Policy Paper No. 2 of 1999 individual iactory

companies had the option of contracting any other management agent to

manage their operations/ activities. K1TDA has instead insisted on
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managing every single factory in kenya contrary (o the wishes of the local

farmers who own it

'K TDA charges a management fee which it determines itself without consulting

farmers leading to a large portion of earning being used at the KTDA level

instead of directly beneliting farmers.

26. The legal ownership of “KTDA™ factories and other properties is not clear. On

paper, the factorics arc owned by the farmers yet no dividends are paid to the
farmers for cvery successful year of trading. Other KTDA properties do not

benefit the farmers as well.

“The law stipulates that KTDA is to act as an agent for the small scale tea

farmers. Unfortunately, it has abrogated ownership and total control in all the
factorics. KTDA also controls the processing of tea, tea trading and acts as an

insurer and a Bank for all the money duc to small scale farmers.

KTDAs procurement system is also not transparent, particularly on fertilizer
sourcing with farmers buying the same from KTDA factories at exorbitant
prices compared to prevailing market rates. In addition the amount of fertilizer
supplied to each farmer is usually not commensurate with his agronomic needs
with most receiving excess supplies and the cost is forcefully deducted from

their annual payments.

As a result of the KTDA takeover, small seate farmers have lost all control

over the very institutions that they own, the fea factories. The local

directors, having been co-opted with unbelievably large salaries have

become mere rubber stamps in the fleecing of poor farmers.
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90. Farmers supplying satellite factories, 10ljout of 11 *)%ixtﬁ:}n }la%i\’v’estem region,

\}i

(S

are not allowed to participate in the electjon of KTDA national directors. |
P.0O. BOX 69, KERICHO
TEL: 20065 i

. The denial of voting rights to satellite Tactorios 18 uRjusTien coifsidering

that there are no significant differences in operations and capacity with the

fully flagged factories.

-Sinee the introduction of tea in both the Eastern and Western regions, the latter

has been posting lower payments per Kilogram due to its underrepresentation in

the KTDA Board and top management.

ACTDA has failed to explain this disparity in light of the fact that there is no

bd

difference in quality of the tea produced by farmers from the Eustern and

Western regions.

CKTDA abve deducts 4% of the annual gross tea sales from farmers as

“operating expenses™ over and above the 2.5% management fee charged on

gross sales without accounting for the expenditure of these sums,

KTDA managed factories carned a total of Kshs, 69 Billion in the

201272013 f{inancial vear. The 2.5 9% snanagement fee amounts to 1.728

Bitlion.

2.5 x 69 =1.725 Billion

100
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U6 The extra charge of 4% amounts to Kshs. 27.6 Billion with the share of the

400,000 farmers from western region being Kshs. 19,7 Billion.

THIGH COURT REGISTRY KERICHO
CIE,

400,000 X 40 X 69 =19.7 Billior )
1‘3,“;“_‘1!1_. 100 15 DEC 2014

P 0. BO)\ 09, M‘RICHO
4

07 Over the course of 18 years that KTD. \

have lost more than Kshs, 87 Billion (hw te this double de(luction,

5% This eatra charge is illegal, unconscionable and basically a clear case of

theft by KTDA officials and their cronies at the local factories.

GO, The double payment for management ot services does not end here as Chai

Tyading Company Lid charge farmers a further 0.75% of total tea sold as

brokerage fees yet K'TDA has a full-tledged marketing department.

}he above further charge amounts 10 foshs, 817.5 million in 2014,

R ]

(.75 X 69 = Kshs. 317.5 million.

100

{01, (T()nsiduring that Chai Trading Cempany has been in operation since

7()(!3 farmers have lost over Kshs. 3 Billion to such double charging for the

same function.
sahiy 1R .

00 1 2008, a new voling system for clection of directors of KTDA-managed

factories was introduced thereby giving large scale farmers with more

shares more say in the control and management of tea factories in their

areas. The move crippled efforts by small-scale tea farmers who wanted to

e
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retain the traditional one-mun one-vore pattern that saw directors clected

0 the streagth of individual votes than the number of shares held.

103, Farmers have also sulfered a loss of product due to miss weigliting or

abuse in the tea collection centers by the KTDA® clerks through faulty

weighting seales, a mandatory 2 kg deduction for evéry tea bag weighted,

and_the weighted tea is recorded as round downwards figures. The

justification of the 2 kg deduction is the alleged weight of the carrving bag,

which happens to weigh fess than a half of that,

{04, in demonstration of K DA sense of inpunity, tea furmers west of Rift

Valley have not been paid their mini-bonus for this vear despite repeated

demands and even the President’s orders to that effect.

105, KTDA has been grossly inefficient in the collection of green tea leaf from

teat buying centers. it hus made farmers susceptible 1o illnesses such as

meumonia, arthritis and related ilinesses by making them spend cold
o .

nights at the collection centres waiting for KTDA lorries to come pick their

fedqd.

106, At times, KTDA agents fail 1o collect plucked tea in pood time from the

collection centers resulting in loss of weight and quality of plucked tea, thus

a drop in tea carnings and yet the Ageney does not aceept liabilities for the

losses incurred by farmers,

W07 KTDA in 2 major departure trom its core mandate has formed 7

subsidiary companies without invelving small seale tea farmers yer in the
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sharehoiding structure KTDA is owned by tea Factories which in turn are

{ully owned by the smalil holders.,

108 KTDA has over the years refused to publicize details aboui the

pperations, earnings and dividends paid out by these subsidiaries. Farmers

, despite technically owning ali these subsidiaries have not earned a single

cent in dividends indicating that only K'TDA oificials are beneliting. As the

true owners, smallholders are entitled to all the dividends realized by these

511 hsid_i:z ries.
HLEGAL COLLECTION O CESS BY KTha

109. KTDA has also been collecting Agriculture Produce Cess [rom tea farmers
despite the repeal of the law under which it was authorized, the Agriculture Act
(Chapter 318 of the Laws of Kenya). The rate charged is 1% of the gross value

of green tea leaf.

110. This Cess is deducted from farmers’ pay slips by KTDA with the proceeds

being forwarded to the various factorics for road maintenance.

[11. The rate at which and how Agricultural Produce Cess is administered 1s
arbitrary and changes from time to time without consideration of its impact on

farmers.

[12. Agricultural Produce Cess. being difficult to enforce, has been and continues

to be a financial and compliance burden on producers.

113, Levying of Agricultural Produce Cess incrcases the cost of moving farm
producc from one part of the country to anothcer.
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business due to inappropriate taxation anfl the disrqrgipa ﬂfm;@sportati
P T S et ;

produce.

ing

of

I'15. The Proceeds of Agricultural Produce Cess collected could be justified if the

amounts collected were correctly reinvested in supporting infrastructure.

I'16. However, the infrastructure (rural roads) is completely dilapidated. This has

occasioned great difficulty o farmers.

i17. Poor road infrastructure leading to delayvs in green leafl colleciion and
' ) s

fransporiation thus causing green feal spiliage, long chemical withering

it is on transit. These lead to quality deterioration. Tea roads need to be in

vood state to reduce the feal spillage and guality deteriorution.

[18. Section 201 of the Local Government Act (Chapter 265 of the Laws of
Kenya) as read with Scction 192A of the Agriculture Act (Chapter 18 of the
Laws of Kenya) empowered local authoritics to pass by laws imposing the

payment of Agricultural Produce Cess.

119. KTDA entered mnto an agreement with the now defunct local authorities
allowing it to collect the Cess and distribute the same to factories for

maintenance of local roads.

120. The Local Government Act (Chapter 265 of the Laws of Kenya) was wholly

repealed by the County Government Act, 2012,

Page 23 of 48



121, The County Government Act 2012 docs not save the taxalion rcgime
contained in the repealed Local Government Act. Chapter 265 of the Laws of

Kenya.

122. Morcover. in view of the devolved governance system that we have
implemented wherein agriculture is fully devolved to the Countics, KTDA
cannot continue to collect levies that was supported under the Local

Government Act, Chapter 265 of the Laws of Kenya.

123. Scction 41 of the Agriculture. Fisheries and Food Authority Act repealed the
Agriculture Act without preserving the powers 1o imposce Agricultural Produce

Cess.

124, Therefore, KTDA cannot purport to continue collecting Cess pursuant to the

agrecements it had with local authorities that have since been disbanded.

125. In the current constitutional dispensation. agriculture is (ully devolved to the
Counties. In essence. it is only the County Government that has constitutional

and legal authority to levy agricultural produce Cess. Not KTDA.

126. The Pctitioner contents that KTDA’s act in levying agricultural produce Cess
has no legal basis and also violates the express provisions of the Constitution of

the Republic of Kenya.

Page 24 of 48



ILLEGAL COLLECTION OF THE AD VALOREM LEVY

127. The Tea Board of Kenya and its successor. the Agriculture Fisheries & Food
Authority, continue to collect ad valorem duty of 1% on tea produce at the point

of export despite the repeal of the Tea Act.

128. Section 18(1) of the repealed Tea Act provided that the Minister could, from
time to time, on the recommendation of the Board, by notice in the Gazette,

impose an ad valorem levy on all made tea at the point of import or export.

129. The current levy of 1% of the customs value for made tea exports is based on

the above repealed provision.

130. The ad valorem duty has the effect of over-pricing Kenya tea in comparison

to the rest of East Africa and in the process scaring away foreign buyers.

[31. The Tea Act was repealed by the Crops Act, 2013 which further provided at

Section 42(2) (e) that any subsidiary legislation made under the former would

only continue applying up to 30" June, 2013.

132, Therefore, the collection of ad valorem duty by AFFA (the Tea Directorate)

. - L . « g .
since 30" June, 2013 has no legal justification at all.

133. Article 210(1) of the Constitution provides that no tax or licensing fee may be
imposed, waived or varied except as provided by legislation. Therefore, the
continued levying of the said ad valorem duty by AFFA (the Tea Directorate) is

tllegal and unconstitutional.
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134. Furthermore, KTDA deducts 40% of the annual gross tea sales from farmers
as “operating expenses” over and above the 2.5% management fee charged on

gross sales without accounting for the same.

135 These taxes have become a heavy burden on producers, and in some cases
amount to duplicate taxation. Most of these charges are borne by the
overburdened smallholder farmers who contribute about 62 percent of the tea
Cess revenues. The KTDA management fee, at 2.5 percent of net sales, is borne
by the smallholder growers over and above all the other levies that producers

bear, yet the smallholder farmers own the factories that KTIDDA manages.
PRICE-FIXING AT THE TEA AUCTION

136.  Small scale farmers in the Western region have also been the victims of

price fixing by the main buyers of their tea at auctions.

137 The Mombasa tea auction is held every Monday and Tuesday, with teas
vom up (o nine East African countries available to buyers from around the
world. 1t is the second fargest of cleven worldwide tea auctions, after Sri

f.anka.

138 The Mombasa auction has been hijacked and monopolized by local cartels
of big estate owners and brokers. According to KTDA briefs, the Mombasa
auction dominates the tca buying scene in Kenya to the tune of 75% yet small

holders play no role in its trading.

139 The auction is run by the East African Tea Trade Association (EATTA),

a limited liability company in which K'TDA, as the representative of small
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scale farmers, has oaly one vote despite representing over haif a million
HIGH COURTé%é ISTRY KERICHO

140. Players at the Mombasa Teca Auctioyr collude tb ﬁ’lQF}rigmqand deny|pmall-

scale farmers their deserved earnings. PO BOX 69, KERICHO
= TEL: 20065

farmers.

L In Mombasa, only six muitinational companies account for two-thirds of
the tea traded through the anction. it is clear that the buying behuvior of
the big companies could have 2 major impact on the price paid at the

auction.

i+, The large tea companies have a considerable influence on the suppiy and
demand of tea, and thus on the price-fiving process. Their market power is
@ major determinant at tea auctions. With their buyving peolicy, these
corporations strongly influence both price movements and the demand for
ceriain qualities of tex. Their ownership of both plantations and processing

factories -horizontal integration- is essential,

ci3L Vertical integration - companies huving o strong influence on transport
companies and shipping agencies and so on - adds to the powerlful position
of the large tea companies. This concentration of power, with corporations
sometimes controlling the entire production process from tea shrub to tea

bag, offers ample scope for manipulation.

I44. The Tea Industry Status Report May 2014, prepared by the then industry

regulator, Tea Board of Kenya, mentions various players, chief"among them the

Kenya Tea Development Agency (KTDA), of manipulating the price of the

Page 27 of 48



highest tca grade, PF1. which is mainly lsi‘TIWIMQﬁmfijRFK%WW he
grade has consistently sold at low pricgy or a@E@EM@h infjyrior

grades at the weekly auction. 15 DEC 2014

P.0. BOX 69, KERICHO
utside AU ¢ VIINIGS to some big

marketers which create a huge price dilference while giving the impression that

145. The rcport also blames dircet sales

r—C—

there is excess tea in the market.

146. Principally, the current low prices at the auction are precipitated by some
unorthodox practices by KTDA. which controls over 65 per cent of the volumes
dealt in at the auction. This is done in collusion with major brokers, warehouses
and traders. The perpetrators continually divert attention from the real issues by
citing the ad-valorem levy. The ad-valorem levy 1s a tax charged and collected
by the Tea Board, at one per cent of the export cost, 1o facilitate rescarch.

marketing and infrastructure.

147. Price manipulation is rampant during the months of March and April
Smallholder farmers arc normally paid the hammer price. with zcro bencfits
from this veature. Prices have continued to decline, not because of poor quality

but owing Lo poor trade practices.

148 Tea auctioned on March 1, 2014 and exported on March 31 lost 50.63 (Sh54)
since it was offered at $2.72 (Sh233) against an auction price of $2.09 (Sh180).
This is equivalent to Sh34.18 per kilo of made tea (four Kilos of green Icaf),
which translates 1o Shid per kilo of green leaf. The loss suffered by the farmer

in the process is enough to pay a first payment. popularly known as a “mini

bonus .
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149. There is evidence that KTDA. at times, sells tea to Chai Trading at a lower
price than the offered price. For example, where the offered price is $2.61
(Sh224), the auction price is much lower at $2.05 (Sh176) per kilo, yet

destination of the market is not indicated.

I50. Trends indicate evidence of manipulation. For instance, tea that was auctioned
on September 12, 2013 is exported five months later on [February 7, 2014,

Where it would have attracted Sh224 per kilo, it gets auctioned at Sh176,

IST. Selling tea outside auction venues to some big marketers is also a common
practice by the KTDA's Chai Trading subsidiary. Known as the post-
auction/private sale of” withdrawn teas, some organized private arrangements
are made to buy high quality teas at below auction prices. Chai also buys teas
directly from factorics at lower prices than the auction prices, and imports
cheap, low quality teas from Asia which it blends with the Kenyan teas to re-

export as Kenyan brands. This. in itsclf, reduces the overall commadity price,

creates a huge price difference and implies that there is excess tea in the market.

152, This has scen traders/brokers refrain from quoting during auctions on
Tuesdays, but make private arrangements to buy high quality teas afterwards at

below auction prices.

[53. PF1 grades are also deliberately disadvantaged by the buying behaviour of the
multinationals, who are the major buyers. at the auction. These include
Unilever, James Finlay. Van Rees, Stansand. Juja Coffee, Cofftea and Fastern
Produce of Kenya. Most buyers of Kenyan teas are multinationals who have

interests in value addition in both traditional and emerging market destinations.
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154, Unilever, James Finlay, Gold Crown. on behalf ol Global Tea, Imperial Tea
Exporters and Gokal Beverages are the key playcers. Frequent tea brokers in the
post-auction sale volumes include Venus Tea Brokers, Combrok. Bicorn Exim
and Tea Brokers East Africa. These Multinationals been buying their own teas

(PF1) at higher prices than quoted prices despite the fact that international tcas

osing

are of lower quality than local tea. Ga I(,l
H

traditional markels such as the UK and Lipypt.

, 1
RECEIVED
15 DEC 20

155, Over the past year. when tea prices hafie bccn at their lowest, the amougts of
0. 1 9 KERICHO
unsold teas were kept at an average of l erecl t‘. 120 Bmc olfer

sale. But the situation has worsencd thE yTar: E“i €ach successive auction

for

having 16 to 20 per cent of unsold teas of the volume that is offered. This has
resulted in a price convergence of all the four grades -- PFL.PD, D1 and BP1 -

an indication that the auction docs not respond to free and fair market forces.

156. Since January 2014, PFI has performed worse than all the other grades,
mcaning farmers did not get value for their product. The situation has worsened
since January to the extent that KTDA has resorted to buying its own tcas in the
auction, and at much lowcer prices. These leas are then shipped (o traditional
markets like Afghanistan. 1igypt, Pakistan. UK and, lately. the United Arab

Emirates, which buy through ageats.

157. Some of the teas Unilever and James Finlay post to the auction arc of very
low quality, attracting very low prices, which knock KTDA out of compeltition
for traditional markets. This acts as a basis to transfer prices to aid cxportation
of their high quality tea at disguised market prices. It also helps the same buyers

to access KTDA teas at a lower price, especially in post-auction sales.
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158, Further, the operational management ol Mombasa Tea Auction("MTA”) is
not clearly known to farmers with them not receiving

g any trade information
from MTA thereby rendering all transactions at the auction unknow

Whereas the buyers, brokers. KTDA and estat

e (RERE

information, the small holder is poorly in lbmw(sl on th%@.

effectively
operates as a closed members club where visiti}

3 Farmcrs\u{’ifunggst?zglgiwrs arce
i 69, KER[CHO
s B(T)%.(L-. 20063

treated with a lot suspicion and non-cooperation. |

159. The Commission rates for tea brokers at the auction are pre-determined and

negotiated  with KTDA  with no  farmer representation.  The process for
determining these rates needs 1o be all inclusive and transparent considering
that producers and buyers are currently not represented yet the costs are passed

to them. These rates should also reflect prevailing market trends.

160. The difference between the price paid to farmers and the one obt

ained at the
auction is unjustifiably large, often up to 800%.

161. KTDA has abdicated its role as a pioneer agency to champion for the welfare
of farmers and instead changed into a tool of self-enrichment by the Directors at
the expense of the farmers who reel in abject poverty.

162. As result of the foregoing practices smallholder farmers have lost over Kenya
5.5 Billion for the losses they

have incurred as result of monopoly and price-
manipulation at the Mombasa Tea Auction.
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tp vy TAXATION OF THE TEA SECTOR REC]EHVIEHD

j63, The

TG COURT REGISTRY KERICTIO
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tea sector is reeling  from hfm'\’ axation  which gl @
’* ) BOY

al 09, KERICHO

disproportionate impact on small scaly farmersTRNPYPESIaxes c:s,] be

easily paid by the farge seale growers.

164, Tea

which

farmers are paying more than 20 types of taxes, levies and charges

have unsurprisingly led to dwindling returns for farners and

bogged down a once bright spot in the export economy. Such taxes include;

9.

1.
if.

Standards Levy(KEBS)-0.2% of value of made tea

w

4.

Import duty on packaging material( Government)-23% ol C11 value

16.

The Agricultural Produce Cess-1% of value of Green leal gross
value

Vatue Added Tax-16% of sale value

Ad Valorem Leyvy-1% of customs vaiue of made tea exports or
ilmports

Tea Producer License-ishs, 10,000 per vear.

Auction Organiser License-Kshs. 10,000 per year.

Tea Buyer License- Kshy. 10,000 per year.

Tea Broker License- Kshs. 10.000 per year.

Tea Packer License- Kshs, 2,000 per year.

Tea Warchousing License- Kshs, 16,000 per year.

Corporate tax-30% of net profit.

pirectorate of Tndustrial Training Levy-Kshs. 300 per employee

CEnvironmental Impact Asessment Levy(NEMA)-0.1% of investment

cOsis.

fnspection Fee(IEPHIS)-Kshs, 3,000 per shipping docunient.

Tmport declaration torm(Government)-2.25% of CIF value
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7. Furnace oil taxes{(Government)-excise duty of Kshs. 0.6/fitre & 16%
VAT

18. Brokerage fee(Tex Broker)-0.75% ol made tea vajae

19. Management Agency Fee (KTDA)-2.5% of net sales.

20. Land rates and rents{Counties)- 0.3 — 1.75% of undeveloped vulue

21. Waste water regulation ficense( NENMA)-Kshs. 100,000

22. Wood Fuel Movement Permit{Countv)- Kshs. 300

23. Mombasa Port Health- Kshs. 1,000 per shipping document.

24. Chamber 0(’ Commerce(COQO)-0.023% invoice value per shipment,

25. Department of Occupational health ficense-IKshs, 2.060 anneally

26. Municipal Councit license ( now Counties)- depends on enterprise
stze,

165, Bue to heavy tavation and high production cost, Kenya's tea is the most
expensive at the Mombasa nuction compared to tea from other East
African countries. This extrn expense reduces the volume of Kenvan tea
sold on the internationally thereby reducing the eventual income trickling

down to the small seale farmer.

[06. The imposition of u heavy and unconscionable tax burden that is
crippling  the tea sector iy contrary to Article 10 of the Constitution which
sequires that public policy, including tax. to be enforced in manner that

adheres to principle of sustrinable development.

REFUSAL TO RECOGNIZE DUiy  REGISTERED UNION OF SMALL SCALE

FARMERS

[67. Small scale tea farmers in Kenva currently have no organization hat is
duiy recognized by ihe Covernment to represent and protect their
interests.  The Kenya Usited Small Scale Tea Owners Association
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(KUSSTO) was registered under the Trade Unions Act in July, 2005 and
transitioned under Section { of the Fifth Schedule of the Labour Relations

Act, 2007.

168, WUSSTO’s main objective is to safeguard and lobby for the rights and
interests of small scale tea owners across the country, most of whom are ity

active members.

169 The Kenyva Small Seale Tea Growers Association (KSSTGA) which was
formed by Kenya Tea Development Ageney (WTDA) to counter the rising
influence of KUSSTO is defunct and even in its existence it lacked
jegitimacy as the average farmer out there did not know of its existence let
alone belong to it. To ensure it monitors the organization, KTDA located
KSSTGA headquarters within its own headguarters building,

170, KTDA has collected ishs. 300,000 from ecach factory and Kshs., 10 from
wch farmer annually since 2000 to finance this puppet organization and
despite demand has failed (o account for the disbursement of these funds
which have most definitely been used to enrich the colfers of KTDA and
WSS TGA officials. Most Tarmers are not aware of these deductions as
WTDA has ensured that the same is not reflected in their receipts.

171, Since its inception, the Union’s main objective has been to organize the
farmers in order to increase their bargaining power and become included
in the KTDA decision making. Furthermore RUSSTO has sought to
improve the conditions of the farmers by uniting their voices against

corruption and exploitation within the KTDA supply chain,
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72 The Kenya Tea Growers Association (KTGA), a body sepresentiug large
seale tea farmers, is recognized by the KTDA and the CGovernment.

However, KUSSTGO has tellingly not been granted similar recoguition,

173, Engaging with KUSSTO would “legitimize” KUSSTO and its demands as
the farmers would increase their bargaining power and put pressure on

KTDA’s menopoly.

74 KSSTGA, due to its toral control by K'TDA, facks the accountabifitv and

iransparency necessary 1o clfectively represent small seale tea farmers in

Kenya,

730 Article 36(1) of the Constitution guarantees the right of small scule tea

farmers w form a union 0 represent them and that the Government

cannot infringe this vight arbitvarily us is the current ease.

76. Article 41(5) of the Constitution guarantees small sehle farmers’ right to

collective bargaining through a union of their choice.

with written reasons for the decision 1o 0ot recognize KUSSTO.

‘o

78, small scale tea farmers. as emplovers, ave entitled o form an emplover’s

organization under Section 6 of the Labour Relations Aet, 2007.

VIOLATIONS OF THE CONSTITUTION

179, To the extent that the 1™ and 28" Respondent continue to levy/collect from
tea farmers agricultural produce Cess without a supporting legal framework, the

provisions of Article 210 (1) of the Constitution have been violated.
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180. To the extent 28" Respondents continue to levy and collect ad valorem
duty of 1% on tea produce at the point of export despite the repeal of the Tea

Act. the provisions of Article 210 (1) of the Constitution have been violated.

{81. To the extent that the 17 _7" Respondent  have continued 1o sustain a an
institutional framework that sustains the [lcecing of smallholder tea farmers of
their entitled carings. imposcd conditions that have stunted the sustainable
development of the tea scctor and misappropriated the tax revenue collected
from workers, they are in violation of the provisions ol” Article 10 of the
Constitution of Kenya which sets out the national values and principles of
governance, particularly enjoining the Respondents  to observe good
governaice, integrity, rule of law, non-discrimination, protection of the

marginalized, transparency, accountability and sustainable development §

182. To the extent that the I 7" Respondents have unjustifiably been offering
better prices for tea {rom the Easlern region to the disadvantage ol farmers from
the Western region and by denying farmers supplying satellitc factories a
chance to participate in clections to the Board of the 1" Respondent. the said
Respondents are in violation of Article 27(1) of the Constitution which
provides that every person is equal before the law and has the right to
cqual protection and equal benefit of the law and Article 27(2) of the
Constitution which provides that equality includes the full and equal

enjoyment of all rights and lundamental {recdoms.

183, To the extent that the Respondents have sustained a tca trading system that
denies farmers a fair price for their product to enablc them maintain a
respectable quality of living have infringed the [armers’ right to human dignity
cnshrined at Article 28 of the Constitution w hich provides that every person
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has inherent dignity and the right to have that dignity respected and
protected.
184. To the extent that the 1™ -27" Respondents are engaged in forms of anti-
competitive behavior such as price fixing at the Mombasa Tea Aetion to
the detriment of smaliholder farmers. the provisions of Ariicte 10 and

Article 46 of the Constitution have been violated,

85 To the extent that the 1" Respondent refuses to recognize and engage
with KUSSTO as the legitinuie union representing small seale farmers, the
farmers’ right to association under Article 36(1) of the Constitution has

been vielated.

180, To the extent that the 1 Respondent refuses to recognize and engage
with their union, smull scale farmers” vight to collective bargaining under

Articte 41(5) of the Constitution has been vislated.

I87. To the extent that the I Respondent delays  in paying smallholder farmers
their tea carnings the farmers™ right to enjoy the economic and social rights

enumerated by Article 43 of the Constitution have been violated.

I88. To the extent that the 1*-7" Respondents have provided substandard services
to farmers through incfficient collection of tea, management inefficiencies at
the tea factories, delays in remitting payment to farmers, loading and passing
colossal management and agent fees to farmers without involving them in
decision-making, the tea farmers’ rights as consumers under Article 46 (nH)

of the Constitution have been violated.
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189, To the extent that the 17 Respondent has refused to lisien and handle farmer’s

gricvances in the tea sector. the provisions of Article 47(1) of the Constitution

have been violated.

190. To the extent that the 1™ Respondent has declined/failed/refused to provide
written reasor/s for its relusal o pay farmers” mini-bonus and veaunize

ikl SS10 the provisions of Article 47(2) of the Constitution have been

e Ty
T COURT REGISTRY KERICHO
1 \(_‘ C
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REASONS WHEREFORE YOUR PETITIONER PRAYS FOR ORDER 31~

d.

A declaration that resonating the intuition of Article 10 of the Constitution and
considering the intendment of Article 46 (1) of the Constitution. the Respondents
are bound to manage tea production , collection and sale in an open and transparent

manner .

A declaration that levying of Agricultural Produce Cess by the 17 Respondent
without a supporting legal framework as required by Article 210 (1) of the

Constitution is unconstitutional,

A declaration that levying of Agricultural Produce Cess by the 1" Respondent

without a constitutional and legal authority is unconstitutional,

A declaration that only a County Government has constitutional authority to levy

Agricultural Produce Cess.

An order directing the 1™ Respondent to stop levying Agricultural Produce Cess.
g | ymg Ag

An order directing the 17 Respondent to account for Agricultural Produce Cess

. i \ .
collected from 27" March 2014, when County Governments started operations.

An order directing the 1™ Respondent to refund to farmers the Aericultural Produce
£ | g

#ix ~ 2 | . ~

Cess collected from 27" March 2014, when County Governments  started

operations.

An order directing the |™ Respondent to fully account for the proceeds of
Agricultural Produce Cess in the sum of Kshs. 6 Billion, being the monies deducted
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ners since 2001 for maintenance of road infrastructure, which has never

i

from fan

=

been done.

1161 COURT REGISTRY KERICHO |
RECEIVIED

15 BEC 2014

i O 9 RERICHE '
LNsls..0 gf@i‘ahﬂﬂﬂﬁﬁ the mon|ps

INTHE ALTERNATIN E

An order directing the 17 Respondent to

|
|
|
f
t
f

Agricultural Produce Cess the sum o
deducted from farmers since 2001 for maintenance of road inirastructure,

which has never been done

% on tea produce at the point of

A declaration that levying of ad valorent duty of 1°

} . . N .
export by the 28" Respondent without a supporting legal framework as required by

Article 210 (1) of the Constitution. is unconstitutional.

i An order directing the 28" Respondent to stop the collection of ad valorem duty of
| g ] | y

194 on tea produce at the point of” export until such time as a supportive legal

framework is enacted.

. . 1 e . S
i, 4n order directing the 28" Respondent. through the Tea Directorate, to fully

account for the monies collected as ad valorem {evy since the repeal of the Tea

cet and the coming into force of the Auricutture Fisheries and flood Authority

b g
Vet 2012 on 177 February 2014,

[N THE ALTERNATIVE

. " it g g .
An order directing the 28" Respondent ., through the Tea Directorate, to
fully refund farmers the proceeds of ad valorem levy charged to farmers

since the repeal of the Tea Act and the coming into foirce of the

. e . . . E i -
Agriculture Fisheries and Food Authority Act 2012 on 17" February

2014,
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i

A declaration that within the intendment of Articles 36(1) and 413y of the

Constitution, small scale farmers have a right to form and have recoyiized a

agion to represent their interests.

N

1oAn order directing the 17 Respondent 1o recognize KUSSTO as the teuitimate

union representing the interests of smali scale furmers in Kenya.

& declaration that within the intendment of Article 28 of the Constitution, the

despondents are bound to respect and upheld the human dignity of the

farmers they serve.

A declaration that within the intendment of Article 43 of the Constitution the

prompt payment of farmers’ dues is necessary for the enjovment of {armers’

cconomic and social rights.

an order divecting the 17 Respoendent to pay tea farmers from Western Kenya

their mini-bonus for the vear 2014,

4 declaration that within the intendment of Article 46(1) of the Constitution,

EEY

farmers’ rights as consumers require the provision of quality services by the

1™ Respondent in the colicction of ten, management of tea factories and

payment processing .
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W,

A declaration that the actions of the 2% Respondent in imposing an unreasonable

and excessive tax burden which is Killing the WW
i o | HIGH COURTREGITRY KERICHO

provisions of Article 10 of the Constitution which )1‘0\11%@EMM1M

of public policy must be in line with the principle fsustaina?%c Hﬁﬁelé)dmlenl.

P.0. BOX 69, KERICHO
A declaration that in view of the provisions L AuticlesTHb) 2006589 of th

Constitution and in view of the Fourth Schedule of the Constitution wherein
)

agriculure is fully devolved to the Counties. the 28" Respondent cannot impose

taxes/charges in the agricultural sector without consulting county governments.

- . -~ N} . . ~ ~
A declaration that the actions ol the | Respondent in offering the farmers from the
western region a lower price per kilogram than their castern ones expressly violates

(he non-discrimination principle under Article 27 of the Constitution.

A declaration that the actions of the I Respondent in denying farmers supplying
satellite factories a right to vote in KTDA elections expressly violates Article 27 of

the Constitution.

. . - 1 H . .
A declaration that the actions ol the 826" Respondents in colluding to deny
farmers a fair price for their product at the Mombasa Tea Action to enable them
maintain a respectable quality of living expressly violate the farmers” right to

human dignity enshrined at Article 28 of the Constitution.

A declaration that the actions of the Respoidents in colluding to fleece farmers of
their rightiul earnings and unreasonably delaying the payment of the resulting
mcager amounts cxpressly violate the provisions of  Article 43 of the Constitution
which guarantecs the furmers’ right (o enjoy the cconomic and social rights

cnumerated thereimn.
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aa.

biy.

cC.,

A declaration that the actions of the | Respondent in providing substandard
services to farmers through inefficient collection of tea at buying centers and by
endangering their health through unreasonable delays expressly violates the
provisions of Article 46 (1) of the Constitution which guarantees the rights of ten

farmers as consumers.

A declaration that the actions of the 1™ Respondent in refusing to render
administrative action on issues concerning farmers in a manner that is expeditious,
clficient, lawful, reasonable and procedurally fair expressly violates  Article 47(1)

ot the Constitution.

A declaration that the actions of the 1™ Respondent in failing to provide written
reason/s for its refusal:delay/neglect 1o pay farmers from the Western region their
mini-bonus expressly violates  Article 47(2) of the Constitution which requires

written reasons for such actions.

An order directing the 1™ Respondent to stop charging farmers twice for
management services through the 4% deduction on annual gross tea sales from
farmers as “operating expenses™ over and above the 2.5% management fee charged

on gross sales.
An order directing the 1™ Respondent to compensate the 400,000 farmers from the
Western region a total sum of Kshs. 87 Billion for the double deductions made

under (aa) above.

An order dirccting the 1™-7" Respondents to avail to the Petitioner statements of

published financial reports capturing all their operations since they were formed.
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dd.

ce.

~

i

hh.

An ovder dirccting the i and 2x Respondent to preparc and publish dctailed
reports on the expenditures of the various taxes and levies collected from tea

{armers since 2001.

A declaration that acts of price-Nxing and manipulation ol prices perpetrated by the
" 27" Respoudents at thc Mombasa Tea Auction to the detriment of the
smallbolder farmers violates the provisions of Articles 10 and 46 of the

Constitution.

. ~ N ti S . - . . .
Cieneral damages from the 17-27" Respondents for price fixing and manipulation of
g £ ]

tca prices at the Mombasa Tea Auction to the detriment of small-holder farmers.

_Orders dirceting the 1™ Respondent to undertake administrative measures to ensure

profits from 2-7 Respondeni Companies, which are its subsidiaries, are channeled

o smallholder farmers.

An order dirccting the 1™ Respondents to undertake administrative mcasures to
~ N g i - . . . g .
ensure profits from 2'-7" Respondent Companies, which are its subsidiaries, are

channeled to smallholder farmers.

. . ., - . » t
An order directing the Competition  Authority ol Kenya and  the 28"
Respondent . to invesligate the price-fixing and manipulation at the Mombasa Tea

Auction from the year 2001-2015 and avail a report this Honourable Court.

A declaration that 1™ Respondent is bound by the provisions of Article 227 of the

Constitution and must conduct its procurement in a transparent, cost-effective. fair

and cquilable manner.
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kk.An order to be issued to the Respondents to adopt administrative and policy

measures that can sustain a transparent and cfficient tea-trading system in Kenya.

Il An order directing the Privatization Commission to investigate and avail o the
Petitioner a report on the entire privatization transaction that led to the conversion

of Kenya Tea Development Authority, (a state corporation) into Kenya Tea

Development Agency Limited ( a private company) apd avail-a report to this
HIGH COURT REGISTRY KERICHO
RECEIVED

Honourable Court. %
l > Aol * FE}
i 15 DEC 2014

mm. There be no order as to costs.
. P.0. BOX 69, KERICHO
Dated at Nairobi this day of TEL: 29&@

MANYONGE WANYAMA & ASSOCIATES ADVOCATES

ADVOCATES FOR THE PETITIONER

DRAWN & FILED By:-

MANYONGE WANYAMA & ASSOCIATES ADVOCATES
COMMODORE OFFICE 2™ FLOOR 2H,

KINDARUMA ROAD/WOOD AVENUE JUNCTION
OPPOSITE NAKUMATT PRESTIGE

P.O BOX 100245,00101

NAIROBI

Office line:-+254 20 201 31 99

Cell:- 0706 29153, 0721884689.0713801782

Ematl: mmanvonge/@email.com & pmoa@manyongewiny ama.com
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TO BE SERVED LPON

|. KENYA TEA DEVELOPMENT AGENCY
K1DA FARMERS BUILDING. MOFAVENU-,
NAIROB]

2. 1AL TRADING COMPANY LIMITED
NTDA MIRITING COMPLEN.
ALONG MOMBASA NAIROBI ROAD

3. I 11E FAST AFRICAN TEA TTRADE ASSOCIATION
Ti A TRADE CENIRE, NYIRIRIFAVENIT
MOMBASA

3 K ina MANAGENENT SERVICES
K1 DA FARMERS BUILDING. MOTAVENE L,
NAIROBI

6. MV AJANT INSURANCE BROKFRS

3RD FLOOR. Chal TIOUSL,

7. RiNYA TEAPACKERS LN
1A OFFICE.
KERICHO

S. GREENLAND FEDNA LIMITID
R DA TARMERS BUULDING. MOTAVENUL .
N ATROQBIL

V. K 1DA POWER COMPARNY LINIFTED
KDA FARMERS BUILDING. MOTAVENUL

NATROBI

T, L NILEVER TLA (KENYA) LINTIED
COMMELRCIAT STREET. INDUSTRIAL AREA
NATROB!
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F'tA TRADE CENTRE. NYERERE AVENUY
MOVIBASA

Janes FINLAY (KENYA) LINITED
PO BOx223

CHEPKENBL:

NERICHO 20200

KEsya

VaN RELS KENYA LIMITED
LINKS ROADCNYALI
LINKS PLAZA, 61TH FLLOOR
Mombisa

KEMY A

Foua COFFER EXPORTERS TIMITED
DAR-ES-Sataan ROAD - StnaNzE MoONBASA
P.0O. Box 85039 - 80100

KeEays

STANSAND (AfRICA) LLIMITED

ol o INSERANCL B sees b o
SEobASENCL

MOMVIBASY

AGRICULTURE FISHERIES AND 1'OOD ALUTHORITY
SHOUSTONAN WA ROy o Naas oo R
NAROBE

SRR PRODUCE RENY ST o

Toa T oorONTYS REovaa o s,
AN TAN s RN ROBE KRS
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