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1.0 0BTE OF THE MEMORAN DUM

The purpose of this Memorandum is to:

a. Inform the National Assembly of the adoption of the East African

Community (EAC) Protocol to Operationalize the Extended

]urisdiction of the East African Court of Justice [EACI), by Partner

States of the East African Community;

b. Inform the National Assembly that the Cabinet in its Second Cabinet

Meeting held on 18u' February ,20L6 approved the ratilication of the

Protocoli

c. Seek the approval of the National Assembly for Kenya to ratify the

Protocol.

Kenya is a Partner State of the EAC, having ratiJied the Treaty for the

Establishment of the EAC ftereinaJter referred to as the Treaty)' Article

27Q) ofthe Treaty iequires Partner States to recognize that the East African

Court of Justice (trereinafter referred to as the EAC| shall have such other

original, appeliate, human rights and other jurisdiction as will be

determined by the Council' Further' under Article 27(2)' Partner States
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2.0 BACKGROUND



agreed to conclude a Protocol to operationalize the extended jurisdiction of

the Cor:rt.

Recognizing the critical role of the EAQ in regional integration, following

the establishment of the EAC Customs Uniory EAC Common Market and

the EAC Monetary Unioru the 156 Ordi.ury Summit of the Heads of Statg

on November 30,2013, approved the recommendation of the EAC Council

of Ministers to extend the jurisdiction of the EACJ to cover trade and

investment, arising out of the implementation of the Protocol on the

Esiablishment of the EAC Common Marke! and disputes arising out of the

implementation of the Protocol on the EAC Monetary Union.

The Protocol to Operationalize the Extended Jurisdiction of the EACJ was

adopted and signed by the EAC Heads of State on April 25, 2075 tn

Nairobi, Kenya.

4.0 PROBLEM ANALYSIS

a) Objects and Subject Matter of the Protocol

The main objective of the Protocol is to extend the jurisdiction of the EACJ

to cover trade and investment matters arising out of the implementation of

the Protocol on the Establishment of the EAC Customs Union, the Protocol

on the Establishment of the EAC Common Market and disputes arising out

of the implementation of the EAC Monetary Union.
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The Protocol obligates Partner States to inter aIia, undertake to:

i. Preven! contain and peacefuJly resolve conflicts and disputes

among Partner States arising from trade and investment

matters;

Observe and encourage the implementation of the Protocol on

the Establishment of the EAC Customs Unioru the Protocol on

the Establishment of the EAC Common Market and the

Protocol on the Establishment of the EAC Monetary Unjon.

b) Constitutional Implications

The Protocol does not anticipate any amendments to the

Constitution of Kenya.

The Protocol is in line with the principles of the Constitution of

Kenya and specifically recognizes the principles for the respect

of sovereignty, territorial integnty, political independence,

good rreighbourliness and non-interference in the internal

affairs of each P-arhrer State.
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c) Impact of the Protocol on National Interests

The Protocol encourages Partner States to foster and maintain an

atmosphere that is conducive to the enhancement of trade and to develop

mechanisrns which are aimed at
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l Coordinating and cooperating with other EAC Partner States in

matters re]ated to trade and investments;

Preventing, containing and peacefully resolving conflicts and

disputes among EAC Partner States arising from frade and

investments;

Observing and encouragrng the implementation of the Protocol

on the Establishment of EAC Customs UniorU the Protocol on

the Establishment of the EAC Common' Market and the

Protcjcol on the Establishrnent of the EAC Monetary Union.

Enhance capacity of the EAC with respect to trade and
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investment.

d) Obligations imposed on Kenya by the Protocol

Article 151(a) of the Treaty provides that Protocols form an integral part of

the Treaty, which Kenya has already ratified and domesticated vide the

Treaty for the Establishment of the EAC Act No. 2 of 2000. The obligatiors

imposed by the Protocol are therefore linked to those of the EAC as

established by the Treaty.

e) Requirements for Implementation of the Protocol

At the national level, the existing Government agencies mandated to

handle specific thematic areas of the Protocol shall oversee its
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implementatiory under the .auspices of the state Departnrent of East

Afiia;Affairs. : "

f) Policy and Legislative Considerations

i. Harmonization of policies and strategies on trade and investrnent

Harmonization of approximation of laws and regulations for

effective coordination of cooperation in the sector
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g) Ministerial ResPonsibilifY

The responsibility of the implementation of the Protocol shall be vested in

the Cabinet Secretary in charge of East African Affairs.

h) Implications on matters relating to Counties

The scope of the Protocol relates to functions that fall under the purview of

the nationa_l Govemment, which shall, whenever necessary, coordinate

with the countY Govemments.

j) Provision for Reservation

The Protocol has no Provision for reservations'

i) Public ParticiPafion

The State Department of East African AffairS convened a forum at the

Laico Regency on April 28, 201.4, where the public was invited to share

vielvs on the Protocol.



5.0 FINANCIALIMPLICATIONS

It is envGage that the implementation of the Protocol will have financial

implications and it is expected that the State Depa-rtment of East African

Affairs will sensitize the respective Government agencies on their roles in

the implementation of the Protocol as well as the financial implications.

5.0 RECOMMENDATIONS TO THE NATIONAL ASSEMBLY

The National Assembly is requested to:

a) Tale note of the contents of this Memorandu:rL;

b) Approve.the ratification of the Protocol to Operationalize the Extended

Ji:-risdiction of the East African Court of Justice.

SIGNED DATE

j\ns 1t

A,MB. (DR.)AMTNA C.
MOHAMED, EGH, CBS, CAV
CABINET SECBETARY FOR
FOREIGN IIITAIRS
AND TNTERNATIONAL TRADE
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ANNEXES

1. Protocol to operationalize the Extended Jurisdiction of the East

African Court of ]ustice.

2. Cabinet Approval of the Ratification of the Protocol'
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Please proceed and ilitiate action as directed by the Cabinet.

Yours "C'-. (\ fq*

L.
iJJOSEPH K. KINYUA, EGH

c OF A]TD OF

Copy to:

Mrs. Phyillis Jepkosgei Kipi.ag'or Kaadie, EGH
Cabinet SecretarY
Ministry of East Africarr Community (Eac),

Labour, & Social Protection
OBI

Prof. Githu Muigai, EGH
Attorney Genera1
State Law Office
NAIROBI
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Arnb. A.mina C. Mohamed, EGH' CAV
Cabinet SecretarY
Ministry of Foreign Affairs and Internationa-l Trade
NATROBI.
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Ms. Betty Chemutai Maina,
Principal Secretaqr/ East African Community
Ministry of East Africar Communicate (EAC),
Labour & Social Proteclion
NAIROBI.

Arnb. Monica Kathina Juma, DPhil., CBS
Principal Secretary
Miaistr5z of Foreign A-ffairs and internationa-l Trade
NAIROBI

STATE HOUSE

P.O. Box 4O53H0100
Nairobi, Kenya

18 j-h February | 20t.9.^

Mr. Njee Muturi
Solicitor Genera.l,
State Law Office,
NAIROBI

Dear A--U ]::-I--
. \l hL <z

RE CABINET MEMORANDUM ON RATIF'ICATION OF THE EAST AFRICA
COMMI'NITY PROTOCOL TO OPERATIONALIZE THE EXTENDED
JURIDICTION OF THE EAST AT'RICAN COURT OF'JUSTICE

I refer to the Second Cabinet Meeting 2O16, held on 18th February,2016,
during which Cabinet Memorandum CA3(15197, jointly submitted by the
Cabinet Secretaries for: Tourism; Foreigrr Affairs & International Trade; a:rd
tJle Attorney-General; was presented and 

.discussed.

I wish to inforn you that Cabinet noted the contents of the Memorandum
a-nd:

ti) Approved ratification of the Protocol.

(ii) Directed the Cabinet Secretaries for: Tourism; Foreigrr Alfajrs &
Intemational Trade; and the Attorney-General; to take appropriate
acLion.
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ARTICLE 4

Aniendn]ent of tlre protocol

: hrs Proiocoi r'r'r?y lie an'te nC€..j b.r ihe partnii Sisles 11 ?.caJtaan,.:i
Artcle i 50 oi the Treaty

or rhe Ur'iled RepubJic
i Tanzaoia

..,i ii.r ll'r€ Crivrs,Or.:S ci

This Protocor sha'enter into fprce ugorl rsrr'ca'on by a, Ihe parin:r siaies and deposrl ..,1
rnstruments oI raliircation with the Secretary Geoera!.

ARTICLE 5

Entry into Force

ARTIC LE 6
Depository and Reg istra tion

- ris Protocol arrd arr instrrrmenls of ratirication shalr be deposired wirh ttre secrerary
Generar who sha' transmit certifled rrue copies oF rhe protocor and instrL,ments of
ratincation 10 all the Partner States.

The secretary General shall register lhrs protocol with lhe African union and such
other organisation as the Council may determine.

and Two Thousand an<j Fifteen

lN FAITH WHEREOF the undersigned have appended their srgnatures hereto
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G{tR{ *F rhe year Two Thousand

For the Aepublic
Uqanda

o, for the Pepuc{iE

Bu rundi
of for tlre Republil

of xenya
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Rwan da
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ARTICLE 1

Defir-ritions

ln lhrs Proioaol unless the conte:l oiltErv,lsc r:qrrrSs

"community- means rhrr East A"frrcan coarnrri.ily eslabrisirecr rly A,t \ir-ie 2 of th. rreaty.
"council' means the corrrrcrl of Mrnisters oi the conrrnunrty esrabrrshed by ArtrDle g of the
Treaty.

''Court" n]eans the East African Cotrrt of Justice estahlishecl hy Arlicle g of lhe 
.f 

reaty:
''Treaty- rnea-ns rhe Treary for the Estabrrshmenr of the East African conrmunrty and any
annexes a nd prolscols thereto

ARTICLE 2

Objective of the Protocol

The obpctive of lhis Protocol is to extencr the jurisdrcrion o{ the coud to co,/er trade and
rnvesrment matters a.rising out of the implementatron of the protocol on the Estabrishmeni
of the East African comnrunity customs union and the protocot on the Establishrnent of
the East African common t\,4arker and disputes arising out of the implementatiofl of the
Protocol on the Establishment of fhe East African Community [4onetar] Union

ARTICLE 3

Jurisdiction of the Court

1. The Court shall have jurisdichon over:

(a) disputes oh trade and investmenl. ansing fronr lhe implementation of

0) the P roto.cor on the Estauishment of the Easr Alrican community custorns
Union; and

(ii) the Protocol on the Establishment of ih€ l:ast Arrtcan Cornmunity Comnron
tvlarket,

(b) dispules arising out ol the rmplemenialtcnr ot the l-lrotocol or'l lhe Establishment oi
the East Atrieen Nllonetary Union.

2 The exiension oi luftsdrcrion under paragraph l shafl not preclu,Je the e.,:erc,sc ff
lurisdictiorr cpnferred uo/3n olher oodres hy the Treaty Dr ttre 16l;y3111 laws oi il.\c
Partner S ia tes





PROTOCOL TO OPERATIONAL|SE iHE EXTENDED JURISDICTION DF
THE EAST AFRIC.AN COURT OF JUSTICE

pURSUANT TO THE pRovrstoNS OF ARTI.CLL 27 12) OF THE TREATy FOR THE
ESTAaLISHIvIENT oF THE EAST AFRT.AN cor'/rruNrry. THE pRovrsroNS FoR
THE EXTENSION OF JURISDICTION FOR THE EAST AFRICAN COURT OF JUSTICE
aRe HeREi:y sET FoRTH:

coNSIDERING that the Treaty tor the Eslabl;shrnent of the E3sl Airican community (..thE-reaty"), estabrishecl ttre East African court of Justice as a jurjrcrar body whrch srratt ensure,e adherence to law in the rnjerpretation and appljcation r:f and comptiance with lhe
Treaty.

PREAMBLE

WHEREAS

(a) under the provisions of Article 27 (2) ot the Treaty. partner Stales recognise thatthe Court shall have such other origrnal, appellate. human rights a-nd otherjurisdiction as will be determined by lhe Councit: and

(b) within the provisions of Articre 27 Q) or rhe Treaty. the partner states agree to
conclude a protocol to operationarise rhe extended jurisdiction of the court:

AND WHEREAS the srmmit of the East Alrican communrty Heads of State at its .r5rh

Meetrng herd on 3oth November 2013 approved the councir.s recommendation to extend
e jr'rrisdiction oi the Easl African courl 0f Justice [o cover trade and rnvestmenr mStters

arising out of the implementation of the protocor on the Estabrishn.rent of the East Africancommun,ty custorns U.ion and the Protocor on the Estabtishment oJ lhe East Africancommon l\4arket and disputes ar,sing out of rhe rmprementation or the protocor on theEstablishment of the East Afrjcan Community t\4onetary lJnron:

*HEREAS the partner srates recognize the crricar (ore of the Ea.st Africarr corrrt ofJrstice in regionar rrrtegration fo|owing the estabrishment of Lhe Easi Africa, conrnrunrtyt)'s!oms unio[ East Atrica* commLrnity common N4arket and the East Afroan Nrlonetary
Unrori as errvisaged Dnder A(icle 5(2) of the Treatv

HAVE AGREED AS FCLLOWS
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