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CASE HEARD AND DETERMINED IN
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NOVEMBER 2006 AND MARCH 2OO7

BY WANYIRI KIHORO

1. Nominations were done by the House Business Committee (HBC) pursuant

to the Treaty for the Establishment of the East Africa Community (Election

of members of the Assembly) Rules 2001 on 25th and 26th October 2006.

The rules were made in 2001 to enable Kenya fulfil Article 50 of the

Treaty.

2. Three political parties, namely KANU, FORD-P and NARC were entitled to

'elect'the 9 members in the ratio 3: 1: 5, which are the ratios worked out

from the Parliamentary elections in 2002. While the nominee by the KANU

and FORD-P had their political parties support, the HBC put on one side

the nominees by NARC party and approved the 5 nominees who were

conveyed to the HBC by the Government Chief Whip.

3. The NARC party has 3 (three) coalition partners namely DP, LDP and

FORD-P who were entitled to nominate the 5 NARC nominees in the

proportion 2: 2: 1 while NARC-Kenya has no standing in the nominations

because the party did not exist or participate in the 2002 General Election.

Today, only 3 MPs have been elected as NARC-Kenya MPs; the party was

formed in 2005.
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4. Article 50 of the Treaty require that the members of EALA should be

'elected' by the Parliament. The process oF the nomination by the HBC on

26h October 2006 and the credentials and the 'interests, of those

nominated did not comply with the requirement of the Article 50 of the
Treaty that Parliament'shall elect,.

5. The court observed the lack of uniformity in the 3 paftner states with

respect to the rules for the 'election, of the members of EALA as

envisaged by Afticle 50 of the Treaty. The court observed that ranzanian

rules provide for elaborate elections by the National .Assembly, 
while

Uganda rule was silent on the issue of election save that in rule 2

'Election' is defined as'a process of approval of names nominated by
political party and presented to the House of the Speaker., To elect as

required by Article 50, the Nationar Assembly of each pafties state must

act as an Electoral college. Article 50 envisages 'an election through
voting'.. using such diverse procedures as secret ballot show of hands or
acclamation.'

6. The proportion rule in the participation oF the parliamentary political

parties is that they nominate in accordance with their proportion of
representation in parliament following the last General Election (Rules 4 of
the rules. )

7. The rules which were made by the Kenya National Assembly in 2001 were

not subsequently gazetted to make them official and lawful. Accordingry,

they were not bidding on the Nationar Assembry and did not furfir Kenyans

obligations under Article 50 and the Treaty. Kenya cannot plead inhibition
arising from a domestic law as reason why it cannot furfil its Treaty

obligation (Article 27 of the vienna convention on the Law of Treaties.)
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B. Community Law has primary over domestic law of a partner states.

Accordingly, the National Assembly should make rules which comply with

the requirements of the Treaty and cause an eleqtion to be held in

compliance with Article 50. Rule 7 which 'deems' the HBC process an

election does not satisfy Article 50.

9, The court ruled that Claimants cost of the reference shall be borne by the

1st Respondent and be taxed by the Registrar if necessary.

10.The partner states should have uniform application of any article of the

Treaty. Under Article 126, the partner states should commit themselves to

'harmonise all their national laws appertaining to the community.' The

journey towards unity of the 3 states should be marked by steps which

take them towards this destination and not by backwards or sideways

steps. Fulfilling the objectives of the Treaty the partner states have

voluntarily entered into should not at all be seen as a challenge on their

sovereignty.

1. During the 2001 debate on the Rules which have now been impeached as

not complying with Article 50, a set of alternatives were tabled by the late

George Anyona which provided for an election of the members of EALA by

the National Assembly. The 'Anyona Rules' provided that for each of the 9

slots, the nominating party, (who would nominate because of the votes

garnered during the last General Election) should submit 3 nominees so

that Parliament would vote and elect one of them. The seats would be

numbered from No I to 9 and labelled with the interest to be represented.

A ballot would be taken by the nominating pafties, so that their nominees

for the slot would be in fulfilment of the Treaty.
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2. The court observed in the judgement, that the Rules made by the

Tanzania allowed an election to be held on the floor of Parliament.

Uganda rules are unclear, have not allowed an election and are much

closer to the fallen Kenyan rules.

3. The rules made by the Speaker Hon. Kaparo do not comply with the

requirement of the Article 50. Some oF the rules of the conflict are: -

(i) The Leader of the Government Business in the House is not a

Pafty Leader while he is deemed by the rules to be such.

(ii) A Party Whip is not also a party leader but a parliamentary

operative but is deemed by the rules to be such.

(iii) According to the proposed 'Kaparo rules' the election of a

candidate by Parliament would be deemed to have been held

under the Presidential and National Assembly Act and a dispute

or petition would fall under the Act and end up in the Kenya

High Court and not in Arusha. This would be incongruent with

the provision of the Treaty and the process would be left

unclear and uncertain because the said act does not

contemplate an 'election' by Parliament.

(iv) The rules as proposed by the Mr. Kaparo do not allow an

election to be held on the floor of the House by the National

Assembly meaning that the nomination would not be

compliance with Article 50 which provides that Parliament 'shall

elect'. ( Parliament elects the Speaker, Deputy Speaker by a
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secret ballot/ Parliament also bewveen 1963 and 1974 use to

elect'Specially Elected Members' of Parliament)

RECOMM NDATION

That the Kenya National Assembly adopts the rules in operation in Tanzania with

the necessary rationalisations and modifications and debates them in Parliament.

This could lead to some uniformity in the elections of the EALA members and

also be, not only in the spirit oF the Afticle 126 of the Treaty (on harmonisation

of the Laws) but also the Treaty and other Community laws. This would have the

effect of also persuading Uganda to abandon her own rules which do not comply

ith the Treaty and fall in line with the other 2 Partner States.

Hon. nyrn Kihoro

DP Counsel in the Arusha Nomination case

l8'h April 2007
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IN THE EAST AFRICAN COURT OF WSTICE
AT ARUSHA

(Coram: Moijo M. ole Keiuua p, Joseph N. Mulenga W, Augustino S.
L. Ramadhani J, Kasanga Mulua J, Harold R. Nsekela J)

IIEFERENCE NO. 1 OF 2006

HON. JOHN MUMYES...... ....,.. Tr:a CLAIMANT

BETWEEN

PROF, PETER ANYANG' N-TONG'O
ABRAIIAM KIBET CHEPKONGA
FIDELIS MUEKE NGULI..........
HON. JOSEPH KAMOTHO
MI'MBI NGARU..,..........
GEORGE NYAMWEYA...

DR. PAUL SAOKE.........
HON. GILBERT OCHIENG MBEO..........
WONNE KHAMATI.......
HON. ROSE WARUHIU..

AND

ATTORNEY GENERAL OF KENYA
Cf,ERK OF THE EAST AFRICA LEGISLATTVE
ASSEMBLY...
SECRETARY GENERAL OF THE EAST AFRICAI\T
COMMUNITY

AND

ABDIRAHIN HAITHA ABDI
SARAH GODANA ?ALASO
CHRISTOPHER NAXULEU

REUBEN ONSERIO OYONDI

SAFINA KWEKIVE TSUNGU
CATHERINE NGIMA KIMURA
CLARKSON OTIENO KARAN
AUGUSTINE CHEMONGES LOTODO
GERVASE BULUMA KAFWA AKHAAB

1ST CLAIMANT
2ITD CLAIMANT
3RD CLAIMANT
4TE CLAIMANT
STH CLAIMANT
6TE CLAIMANT

STH CLAIMANT
9TH CLAIMANT

1OTH CLAIMANT
1ITH CLAIMANT

1ST RESPONDENT

3RD RESPONDENT

4TH RESPONDENT

1ST INTERVENERS

2ND INTERVENER

3RD INTERVENERS
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HON. UHURU KEIiTATTA
HON. WILLIAM K.S. RUTO
HON. BILLOW KERROW

4TH INTERVENERS

JLDG\{ENT OF THE COURT

This is areference under Article 30 of the Treaty for the Estabiishment of the

East African community (the Treaty), in which the above named claimants

seek to invoke this court's jurisdrction under Arricle 27 of the Treaty. They

contend that the process in which the above named 1't, 2nd and 3'd interveners

were deemed to be elected as Kenya's nine members of the East African

Legislative Assembly (the Assembly), and the ru1es made by the Kenya

National Assembly and invoked for effecting the said process in-fi-inge the

provisions of Article 50 of the Treaty. They make diverse prayers, but we need

refer to only the pertinent ones with which this judgment is concemed and

which we would paraphrase as follows, -

(a) That this court interprets and applies Article 50 ofthe Treary to the said

process and rules and declares them to be void;

O) That costs of the reference be awarded to the claimants.

we consider the rest of the prayers are not maintainable under.Article 30.

Background

Under Article 2 of the Treaty, the contracting parties, namely the united
Republic of rauariia, the Republic of Kenya and the Republic of Uganda, (the

Parher States) established among themselves an East African community (the

)

)

)_

DATE: 3OrH DAY OF MARCH. 2007



communiry) and under Article 9 established diverse organs and institutions of
the community. one of the eight organs established under the Treaty is the

East African Legislative Assembly (the Assembly), which is the legislative

oqan of the community. It consists of fwenty-seven elected members and five

ex fficio members.

Article 50 of the Treary provides that the }lational Assembly of each partner

State shall elect nine members of the Assembly rn accordance with such

procedure as it may determine. The Arricle also stipulates that the elected

members shall, as much as feasible, be representative of specified groups, and

sets out the qualifications for elecfion.

when the first Assembly was due to be constituted in 2001, the National

Assembly of Kenya, "in exercise of the powers confeiied by Article 50(l) of
the Treary" made The Treaty for the Establishment of the Ea.st African

community (Election of Members of the Assembly) Rules 2001" (the elecllon

rules). The first nine members of the Assembly, u,hose terrrr expred on 29i
November 2006 were elected under those rules-

On 25d' and 26tb October 2006, pursuant to ltre election rules, the House

Business commiftee of the National Assembly deliberated upon lists of names

presented to it as persons that were nominated by the three parliamentary

political parties entitled to nominate candidates for election to the Assembly.

The parries are the Kenya African National Union (IiANU), the Forum for the

Restoration of Democracy - People (FORD - p), anc the Nahonal Rainbow

coalition O{ARC). A11 together, five lists were presented to the committee.
Two lists, of three nominees each, were from ICANU; one list of one nominee

on1y, was from FoRD - P. Each of the other two lists contained five nomrnees
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of NARC. one was submrned by tlre party leader through the clerk to the

National Assembly as provided by the election rules. The other was presented

to the committee, in its aftemoon session on 25s october, by the Govemment

Chief Whip.

The committee unanimously approved the only nomination from FoRD - p.

ln the course of the deliberations, KANU withdrew one of its lists and the

Committee approved, also unanimousl1,, 11r. three nominees on the remaining

1ist. Fina1ly, with regarci to the nominations fiom NARC, rhe Commrnee

considered the rwo lists and then, according to its minutes, ,,resolved to
consider the list submitted by the Government chief whip for purposes of
nomination..." Although it is not exoressry stated in the minutes, and no

reasons therefor were recorded, the committee rhereby impliedly rejected the

nominees on the list submitted by the party leader of NARC, except for one

Gervase Buluma Kafwa Akhaabi who was on both Lists.

on 26n october 2006, the committee, after amending the previousry approved
list of KANU nominees, appror.ed -

1. Tsungu Safina Kwekwe,

2. Kimura Catherine Ngrma,

3. Karan Clarkson Otieno,

4. Lotodo Augustine Chemonges,

5. Akhaabi Gervase,

6. Bonaya Sarah Talaso,

7. Nakuleu Christopher,

8. Abdi Abdirahin Haither, and

9. Reuben Onserio Oyondi
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as "duly nominated to serve" irr the Assembly and, ,further resolved that the
list be tabled before theHouse" in accordance with the Erection Rures.

The list v73s 4ssqldingly tabled-in the Nationar Assembly on that day in a

Ministerial statement by the vice president of the Republic of Kenya, as

Leader of Govemment Business in the National Assembly and charrrnan of
the House Business committee. Thereafter the names were remitted to the 3d

Respondent as members of the Assembly elected by the National Assembly of
Kenya.

on 96 November 2006, neariy three weeks before the 2nd Assembly was due

to commence, the claimants fired the reference in thrs court with an ex parte
intedocr'1.ry application for an rnterim inj unction to prevent the said nine
persons from taking office as members of the Assembly until determination of
the reference. By order of the court the interlocutory appiication was heard

inter partes on 24h and 25s November 2006. The court delivered its nrling on
the applicadon and on two objecrions raised therein on 27d November 2006, in
which inter alia, it granted the iaterim inj,nction restaining the 3.d and 46
respondents from recognizing the nine nominees as dury erected members of
the Assembly until disposal of the reference.

Parties to the Reference

All the claimants are resident in Kenya. I,, the reference, the 1", and 2nd

claimants are stated to be suing as officials of the orange Democrafic
Movement (oDM) and the 4th and 5e craimants are stated to be suing as

officials of the Liberar Democraric partrv (LDp). The 3'd, 6d and 7,h claimants



are stated to be suing as officials of NARC, Democratic Part-y (Dp) and Forum

for Restoration of Democracy in Kenya (I'ORD - K) respectively. But despite

hightighting the stated official capacities in the pleading, nothing significant

turned on them dunng the t-ial and therefore, in this judgment, we consider the

said claimants in the same individual capacities as the 8s, 9$, 10,h and 11,h

claimants. It should be menfioned, however, that the 3'0,9*, lOs and llth

claimants were the NARC nominees on the list submitted by the party leader,

which was inexplicably rejected by the House Business Committee.

Six respondents were initialiy cited in the reference. At the hearing of the

aforesaid interlocutory application the 2nd, 5th, and 6s respondents objected to

therr being joined to the case, and the court upheld the objecfion in its mling

deirvered on 27n November 2006, on the ground that the oniy matters whose

legality the Court had to determine were those done by Kenya as a parhrer

State through its National Assembly. They were sfuck out, leaving the three

respondents named above.

Followiag the interim injunction, which took immediate effect, the rurre

affected nominees and the KANU parry filed separate applications under

Arricle 40 of the Treaty and r.35 of the court Rules, for leave to intervene in

the reference. By a consolidated consent order dated l7n lantary 2007, leave

to intervene limjted to supporfing the respective cases of the claimants or the

respondents was granted. The 1o interveners are the three I(ANU nominees,

the 2nd is the nominee of FoRD - P and the 3'd interveners are the five persons

approved by the House Business Commjttee as the NARC nominees. The 4,h

interveners are officials of KANU parry.
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Pleadings and Issues

There are numerous averments in the reference, many of which are

unnecessary, nonrithstanding counsel's explanation that their purpose is to

show the fuil context of the claimants' case. With due respect to ieamed

counsel, we are constained to observe that much of the "over-pleading" has

led to some degree of confusion in regard to the jurisdiction of thrs Court and

the dairnants' cause of action. Be that as it may, in our view, the claimants'

core pleading that leads to the prayers we referred to at the beginning of thrs

.judgment is captured in two paragraphs" which read thus -
'29. It is the contention of the claimants that the whole
process of nomination and election adopted b), the
Nationaf Assembly of Kenya v,as incurably and fatally
flawed in substance, law and procedure and contarenes
Article 50 of the East African Community Treaty in so far
as no election x'as held nor debate allowed in Parliament
on the matter.

30. The claimants also contend that any such rules that
may have been invoked by the Kenya National Assembly
which do not altow election directly by citizens or
residents of Kenya or their elected representatives is null
and void for being contrary to the letter and spirit of the
Treaty."

[o a nutshell, the response of rhe 1't respondent is premised on the following

four proposifions as basic pleas, namely, that -
In 2001, the Kenya National Assembly, pursuant to Article 50 of the

Treaty, determined its own procedure for election of the nine members

of the Assembly in form of the election rules, which embody the

democratic principle of proportional representation.

a



a

o

a

In October 2006, the National Assembly, acting through its House

Business Committee, in accordance with its Standing Orders and the

election rules, went through the process of electing the nine members

to the 2nd Assembly.

Neither the election rules nor the process of electing the nine members

constitute an infringement of the Treaty or are otherwise unlawful.

The reference does not disclose a cause of acdon.

The 3d and 46 respondents plead jointly that no cause of action is disclosed

against them as they were not pritry to the activities of the Kenya National

Assembly about which the reference complains. In the altemative they plead

that the cause of action, if any, ceased when they obeyed the interim

injunction, which had been the purpose for their being made parties in the case.

Out of these plearlings, the Court framed the following three broad issues -
1. Have the complainants disclosed any cause of action within the

meaning of Articie 30 of the Treaty?

2. Was an election undertaken within the meaning of Article 50 of the

Treaty?

3. Do the Kenya Electron Rules i.e. The Treaty for the Establishment of
the East African Community (Election of Members of the Assembty)

Rules 2001, comply with Article 50 of the Treaty?

Evidence

The main facts relied on by all the parries, most of which are outlined in the

background section of this judgment, are not iri controversy. Only one

wrtress, Yvome Ktramati, the lOs Claimant, gave oral evidence and was
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cross-examined at length by counsel for all the parties. We hasten to observe,

however, that the lengthy questiomng of the witress appeared to be more for

eliciting from her some desired evidence than for challenging the veracity of
her testimony. Even the uncommon mode of adducing evidence of a speech

made by Hon. Norman Nyagah, the Govemment Chief Whip, through her

producing a D\D recording ofthe speech, for the Court to view and hear, was

not challenged. The rest ofthe evidence was adduced by affidavits.

At the scheduiing conference, it was intimated that the ln respondent would

object to the Hansard copies annexed to the reference being used in evidence.

This appears to have prompted the claimants to adduce affidavits from

Members of Parliament who participated in the proceedings reported in-the

said Hansard copies. During the t-ial, however, the course of objecting to the

use of Hansar,l was not pursued, and counsel for all the partie.s, including the

ls respondent. referred to the copies annexed to their respective pleadings

without objecrion.

h new of our finding that the evidence material to the issues for determination

is not contentious, it is unnecessary to discuss it in any detail. Where

necessary, we sha1l consider the evidence that is not reflected in the

background section of the judgment, as we discuss the framed issues.

The Advocates for the claimants, the 1" respondent and the i't interveners

filed written submissions. ln addition, the respective counsel for all the parties

as well as for the amicus curiae made oral submissions at the hearing.
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Applicable principles

The Treaty describes the role and.lurisdiction of this Court in rwo distrnct but

cleariy related provisions. ln Article 23, the Trealy provrdes -
"The Court shall be a judicial body which shall ensure the-
adherence to law in the interpretation and application-of and
compliance with this Treaty."

It then pror,ides thus in Article a7(1) -

"The Court shall initial$ have jurisdicrion over the
i nt er-p r et ati o n a n d ap p lic mto n of t hls T r e aty. "

The Treaty, being an international feafy among three sovereign states, is

subject to the intemational law on interpretation of trearies, the matn one being

"The Wenna Convention on the Lah) of Treaties", The thee Parbrer States

acceded to the Convention on different dates; (Jganda on 24 June 1988,

Kenya on 9 November 1988 and Tanzania on 7 April 1993). The Articles of

the Convention that are of particular relevance to this reference are Article 26

that embodies the principle of pacta sunt seryanda, Article 27 that prohibits a

parry to a treaty from invoking its internal law as justificadon for not observing

or failing to perform the teary and A:ticle 31, which sets out the general rule

of interpretation of treaties. Article 3 1 reads -
l, A treat v* shall be interDreted tn eood faith in accordance

with the ordina ry meaninp to be given to the terms of the
treatv in their contetct and in the lisht of its obiect and

10

purDose.

2. The contextfor the purpose ofthe interpretation ofa treaty
shall comprise, in addition to the text, including its
preamble and annestes:

(a) any agreement relating to the treaty y,hich was
made between all the parties in connection with the
conclusion of the treat-v;

(b) any instrument which was made bv one or more
parties in connection with the conclusion of the



treat y\ and qcceDted hv the other Darties as an
instrument related to the trea tt.

3. There shall be taken into account:
(a) any subsequent agreement between the parties

regarding the interpretation of the teaty or the
application of its provisions;

(b) anv subsequent practice in the applicatton of the
treatv which establtshes the aereement of the parties

Leamed counsei for the claimants urged that in addition to seeking guidance

from the Vienna Convention in interprehng the Treatv, the Court should, in

respect ofArticle 50 ofthe Treary, apply w-hat he referred to as the principle of
equivalence, which ensures that in the interpretation and application of rights

and obligations created under a treary there is equivalence in the states that are

bound by the teary. In other words, treafy provisions rnust be uniformly

interpreted and applied in the states that are parhes to the reary.

For the 1't respondent on the other hand, the court was urged to exercise its
jwisdiction with care bearing in mind the historical perspective of the Treary

with particular reference to the recitals in its preamble in which the parmer

States recall the causes of the coliapse of the former East Afi:ican communrry

n 1977 and in which they resolve to act in concert to strengthen their co-

operation adhering to fundamental and operational principles set out in the

Treaty. ln apparent support of this submission lear-ned counsel for the 3'd

ilterveners stressed the fundamental principle in international 1aw of sovereign

equality of states, under which any matter over which a state does not

11

r eg a rdin g its inte rpretatio n :
(c) Any relevant rules of international law appLicable in

the relations between the panies.
4. A special meaning shall be giyen to a term |f tt is

established that the parties so intended,,
(Emphasis is added)



expressly relinquish sovereignty, remains within its sovereignty. A state cannot

lose sovereignly over any matter by implication of intemational 1aw.

Submissions on Issue No.I

The claimants' submission on the first tramed issue is that the averments in

the reference show a cause of action within the meaning of Article 30 of the

Treaty. They argue that the claimants are competent to make the reference

since they are lega1 and natural persons resident in East Afrtca. The reference

and the supporting documentary evidence, show that the contentious

nomrnations were made pursurmt to Article 50 of the Treaty as were the

eLection rules under which the nominations were done. The election rules and

the process of the nomrnations and approval of the nominees as members of

the Assembly are "regularions, decision and action" of a Pa:-tner State whose

Iegalily is contestable under Article 30. ln the reference, the ciaimants ask the

Court to interpret Articie 50 relative to the said process and ru1es and to

deterrnile if the process and the rules infringe the Article. They contend that

this is therefore. a justiciable cause of action. They also reiterate that tlus

Court has jwisdiction to determine the reference and to grant the prayers made

therein.

On the other hand the 1$ respondent submits that the ciaimants have not

disclosed any cause of acfion rmder Article 30 of the Treafy. In order to

estabiish a cause of action, a litigant must have locus standi. The litigant must

have sufficient interest in the subj ect maner upon which a court is to

adjudicate. Secondly, the lirigant must be seeking a remedy in respect of a

legal righq which has been infringed or violated.
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According to the 1't respondent there are rwo vlew poiats of the issue of locus

standi in the instant reference. First. from a strlct perspective, since the subject

matter of the reference, nameiy whether the election of Kenya,s members of the

Assembly was undemocratic and uniawful, is a matter of public interest, the

only person that has locus standt as the protector of public interest, is the

Afiomey General of the Republic of Kenya. Secondry, from a broader

perspective, the 1 ", 46 and 7m claimants, being members of the National

Assembly, may claim to have locus standi on the ground that they have

personal interest to ensure that the Nahonal Assembly elects st-ictly in
accordance with Article 50. That approach, however, should be avoided as it
would make a mockery of democracy to allow them to refer to the court an

issue Lhat they lost to the majority in a democrafic debate in the House.

The 1" respondent also maintains that the claimants failed to show that they

have a right conJerred by the Treat1,, which was contravened. Article 30 does

not confer any nght on any of the claimants. It is only a procedural provision

for enforcing rights conferred under other provisions ofthe Treafy. IfArticle 30

is interpreted to confer a right on every resident of the pa-mer state, the court
would be tumed into an institution of resolving philosophical discussion and

speculation and cease to be a court of law. since under Articles 34 wtd, 52 +he

Treary vests interpretation jurisdiction in the national courts a1so, the substance

of the reference should be dealt with by the High court of Kenya under Article
52. If this Court rules on the legaliry of the contenrious election it would be

usurping the power of the High Court of Kenya.

In support of the foregoing submissions, learned counsel for the 3'd interveners,

also contended that the claimants do not have a cause of action maintainable rn

this court, which is an intemational court. Their grievance raises the question
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whether the 3'd interveners were elected to the Assembiy. The Treaty expressly

provides in Article 52that when that quesrion arises, it shall be determined by
the relevant institution of the Partrer State. The claimants did not seek remedy

from the High court or other institution of the Republic of Kenya. Under the

principles of international law, they caDnot access this court before exhausting

the local remedy provided by the Treaty irself.

Learned counsel for the 3'd and 4tr respondents, sffessed that both under the

pleadings and ia the evidence no claim was made against either of the two

respondents. They were not alleged to be persons whose activities gave rise to
the reference. They were not shown to have infi-inged a right conferred on the

claimants by the Treafy. No nexus was established linking the 3,d and 4'h

respondents to ttre ecriv'ities complained of in the reference. The claimants did
not disclose, let alone prove, any cause of action entitling them to a claim and

an award against the two respondents. Although, in the interlocutory applicatron

for injunction they were properly joined, they ought to have been discharged

after compliance with the injunction order.

Further, the 3'd and 4d respondents contend that they cannot be party to the

reference because they are neither a partner State nor an institution of the

communiry whose acts or regulations are referred to the court under Article
30

Finding on Issue No.l

From the submissions, we discem the following five grounds upon which the
contention of non-disclosure ofa cause of action is based, i.e that _
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the claima.nts failed to show the essential elements of a cause of action,

namely, that their rights or interests were violated or infringed upon;

Arricle 30 does not create any rlght; it creates a forum for adjudication of
rights vested by other provisions of the Treaty;

The substantial question raised in the reference, whether the 3d

inlerveners are elected members of the Assembly, is not within thrs

Cor:u't' s jurisdicti on;

the claimants have not exhausted the iocal remedy provided by the

Treary; and

in the case of the 3'd and 4s respondents. it is not shown that they are

liable for the mafters, which are subj eut of complaint in the reference.

A cause of acfion is a set of facts or circumstances that in law give rise to a

right to sue or to take out an action in court for redress or remedy. rn Auto
GarageNs. Motokoy, Q.lo.3) (1971) EA 514, a decision ofthe Court ofAppeal

for East Africa., Spry V.P., described a common law cause of actron at p.5 19 D

thus -

a

a

a

a

"if a plaint shows that the plaintiff enjoyed a right, that the right
has been violated and that the defendant is liable, then, in my
opinion, a cause of action has been disclosed and any omission
or defect may be amended. If on the other hand, any of those
essentials is missing, no cause of actton has been shown and no
amendment is permissfbla "

That description sets out the parameters of actions iri tort and suits for breach of
statutory dury or breach of contract. However, a cause of acrion created b,v

statute or other legislation does not necessarily fall within the same parameters.

Its parameters are defined by the statute or legislation which creates it.



This reference is not an action seeking remedy for violation of the claimants,

common 1aw nghts. It is an action brought for enforcement of provisions of the

Treaty through a procedure prescnbed by the Treaty. The Treaty provides for a

number of actions that may be brought to this court for adjudication. Articles

28, 29 and 30 virrually create special causes of action, which different panies

may refer to this court for adjudicahon. Under Article 2g(1) a partrer State

may refer to the court, the failure to fuIfi1] a Treary obligarion or the

infringement of a Treaty provision by another partrrer State or by an organ or

institution of the community. Under Article 2g(2) a parfier State my also

make a reference to this court to determine the legaliry of any Act, regulatron,

directive, decision or action on the ground that it is ultra vires or unjawful or an

infi-ingement of the Treary or any rule of 1aw relating to its application or

amounts to a misuse or abuse of power. Under Article 29 the Secretary General

may also, subject to different parameters, refer to the court failure to f.rlfll a

Treaty obligafion, or an infringement of a provision of the Treaty, by a parnrer

State.

Article 30 provides -
"Subject to the provisions of Arttcte 27 of thts Treaty, any
person resident in a Partner State may refer for determination
by the Court, the legality of any Act, regulation, directive,
decision or action of a Panner State or an institution of the
Communiq,n on the grounds that such Act, regulation,
directive, decision or action is unlav,ful or is an infringement
ofthe provisions ofthis Treaty."

It is important to nore that none of the provisions in the three Articles requires

directly or by implication the ciaimant to show a right or interest that was

infringed and/or damage that was suffered as a consequence of the matter
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complained of in the reference. we are not persuaded that there rs any legal

basis on which this court can import or imply such requirement into Arricle 30.

ln the 1" respondent's written submissions, and in the supplementary oral

submissions by the learned Depufy Solicitor General of Kenya a number of
authonties were cited in support of the contentions that the claimants had no

locus standi and,/or had not disclosed a cause of acdon. unforfunately no

copies were availed to the court desprte undertaking to do so. one that we are

able to comment on is the decision of the Fligh Court of Kenya rn Jaramogi

Osinea Odin?a vs. Zachartah R Chesoni & Anorn et' General. MiscAppl

No.602 of 1992, a copy of which was availed by counsei for the 6d respondeil.

at the hearing of the interlocutory application. ln that case, the High court of
Kenya heid that secfion 60 of the constitution of the Republic of Kenya does

not confer any right to a litigant nor create a cause of action. By way of
analogy, it is argued that Article 30 ought to be interpreted in the same way. We

do not need to discuss the decision in any detail. we respectfully agree w-ith that

interpretation. But we hasten to pornt out that the provisions of section 60 of the

constitution of Kenya are not similar or comparable to the provisions of Article
30 of the Treary. The section only vests jurisdiction, albeit wi,imited.
jurisdiction, in the High Court of Kenya. The court held -

"Tlte court's unlimited powers ought to be and are used with
judicial restraint and only in situations where ends of justice
may be defeated by failing to exercise them. To use these
inherent or residual powers, the court must be satisJied. on
grounds placed before it that the powers should indeed be used.
That, in our opinton, is what section 60(l) pru"-ides for. It does
not create causes of actian or courses to follow in those
actions. "
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In Arricle 30, however, the Treaty confers on any person resident in a partner

State the right to refer the specified matters to this court for a_djudication and as

we have just said, by the same provision it creates a cause of action.

Section 60 of the Kenya constirution, is comparable to provisions of the Treary

that only vest .;urisdrction without creating causes o.f action, like Artrcle s 27, 3l
artd 32, which respectively vest in this Court jurisdjction to interpret the Treary,

to hear and determine disputes between the community and its employees and

to hear and determine abitration disputes in specified circumstances. we find a

more plausible comparison with Articie 30 of the Treaty to be in Article 137 of
the constitution of the Republic of uganda, which in ciause (1) vests in the

constitutional court the jurisdiction to interpret the constinrtion and in clause

(3) confers on any person the right to petitron that cowt on an allegation that

any Act of Parliament or other law, or any act or omission by any person or

authorit-v is inconsistent with, or contravenes *re constirution, for a declaration

to that effect. The Supreme court of uganda has in several decisions heid that

the Artrcle thereby creates a cause of action. ( See Ismail Seru.go Is. Kampala

Cifi, Council & Attornev General; Constifutioaal Appeal No.2/98).

Tuming back to the claim in this reference, we note that the claimants make no

secret of the fact that they were prompted to bring this reference by what they

claim to be unlawful substitution of the 3'd interveners for the 3'd, 9s, 106 and

11s complainants as the NARC nominees and the resultant deeming of the

former as elected members of the Assembly. Those circumstances per se raise

the question whether the 3'd interveners are elected members of the Assembly

and the question is squarely within the paramerers of Article 52(1), which

prcrv-ides -
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"Any question that may arise whether any person is an elected
member of the -Assembly or whetherany seat on the Assembly is
vacant shall he determined by the institution of the partner
State that determines questions of the election of members of
the National Assembly responsible for the election in question.;'

Needless to say, this provrsion also creates a cause of action under the Treary.

However, it is the one cause of acdon under the Treaty over which ths court
has no jurisdiction. obviously, that is why the 1n respondent persistently seeks

to stait-j acket this reference into the pararneters of Article 52(1), to cushion the

rnirial argument that this csurt has no .lwisdiction over the reference, and

additronally to contend that no cause ofaction triable by this court rs disclosed.

we should mention at this junchre that the same argument is reirerated in
submissions on the second framed issue, presumably in an effort to show that it
is a non-issue. There, it is argued that the fact of the election is not disputable,

and that the subsb:rtive dispute arises from the two lists of nominees submitted

by NARC's party leader and party whip, respectively. Four of the nominees on

the galy leader's list who were not elected, claim that they were the rightful
nominees who should have been eiected instead of the 3'd inteweners who were

on the parry whip's List. That dispute is not w.ithin the ambit of Article 30.

Basically, it is a dispute on who should have submitted the NARC parry

nominees, which dlspute should have been solved through the intemal party

mechanism. outside the party, it is, at most, a dispute as to whether the 3'd

interveners were lawfully elected and should have been referred to the High
Court of Kenya under Article 52.

But, under whatever context, the ar-zuments tum round to one central theme,

namely that the Court ought not to determine this reference. In our view, the

subtle variation intoduced in submissions by leamed counsel for the 3.d
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interveners that the court had jurisdicrion to grant the intenm rnjunction and to

hear the reference but has no jurisdiction to grant ttre remedies prayed for,
makes no material difference. we shall dispose of the said theme here and will
not retum to it urider any other framed issue.

we agree that if the only subject matter of the reference were trose

circumstances surrounding the substrtution of the 3'd interveners for _the said

four claimants, this corirt would have no jurisdiction over the reference. In
paragraphs 29 and 30 of the reference, however, the claimants have referred to

the cout two other issues, which we consider to be the core and material
pleadings for purposes of the reference. It is those pleadlngs that disclose the

special causes of action, which evoke this court's jurisdiction r:nder the Treary.

And it is only those pleadings that will be subject of adjudication in this

reference. w]-riie it is apparent that the reference of the two issues is an after

thouglr, ia our corsidered opiaion it is not tantamount to abuse ofcourt process

as submitted by the 1" respondent.

In the ruling delivered on 27n November 2006, we held that the court has
jurisdiction to hear and determine the reference. we find no reason to reuew
that decision. whatever we say on the matter hereafter is to provide the details

of otu reasons for the decision as we undertook to do in the said ruling.

Under Arricle 33(2), the Trea{ obliquely envisages interpreration of Treary

provisions by national courts. However, read.ing the pertinent provision with
Article 34 leaves no doubt about the primacy if not supremacy of this court's
jurisdiction over the interpretation ofprovisions of the Treaty. For clarity, it is
useful to reproduce here, the rwo Articles in full. Article 33 provides -

"1. Except where jurisdiction is confeted on the Court by the
Treafit, disputes in which the communtty is a party shail niiot on
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2. Decisions of the Court on the interpretation and dpplication of
this Treatv^ shall have precedence over decisions of the national
courts on a similar matter."
(Emphasis is added)

,And Article 34 provides -
"Wen a question is raised before any court or tribunal of a
Partner State concerning the interpraation or application of this
Treaty or the valid.iry^ of the regulations, directives, decisions or
actions of the Community, that court or tribunal shall, if it
considers that a ruling on the question is necessary to enable it to
give j.udgment, request the Court to give a preliminary ruling on
the question. "

fte purpose of these provisions is obviously to ensrrle uniform interpretation

and avoid possible conflicting decisions and uncertainty tn the interpretation of

the same provisions of the Treaff.

Article 33(2) appears to envisage that in the course of determining a_case before

it, a national court may interpret and apply a Treaty provision. Such envisaged

iaterpretation, however, can only be incidental. The Arricle neither provides for

nor envisages a litigant directiy referring a question as to the interpretation of a

Treary provision to a national court. Nor is there any other provision directly

conferring on the national courts jurisdiction to interpret the Treaty. Article 30

on the other hand, confers on a litigant resident in any Partrer State the right of
direct access to the Court for determination of the issues set out therein. We

therefore, do not agree with the notion that before bringing a reference under

Article 30, a litigant has to "exhaust the local remedy". ln our view there is no

local remedy to exhaust.

t1

that ground alone, be excluded from the jurisdiction of the
national courts of the Partner States.



We would express resewations about the supplementary or altemative notion

that a litigant who fails to secure relief from the national courts under Article 52

would have recoirrse to this Court to seek the same relief

Lastly, the 3rd and 4th respondents were not joined for being privy to the actions

of the Republic of Ken-ya or for any wrong they did. They were joined, as

leamed counsel rightly concedes, because of the relief sought by the claimants,

namely the prayer that they be restrained in the terms set out not only in the

interlocutory application but also in the reference. The submrssion would have

made more sense if it came prior to the hearing of the reference.

Accordingly we answer issue no.1 in the affirmative.

Submissions on Issue No.2

The main thrust of the claimants' submissions on the second and third issues is

that no election, within the meaning of Article 50 of the Treaty, was undertaken

and that the slection rules do not provrde for election. The process provided for

by the election rules and what actually transpired amount to the antithesis of an

election.

The claimants maintain that the expression "shail elect" as used in Article 50

can only mean "shall choose by vote". That is the ordinary meaning as dehned

in several dictionaries, and as it is understood and practiced not only in all three

Partner States, but also in intemational democratic practice worldwide. Under

the Constitution and electoral laws of Kenya that govern the elections of the

President, and of the Speekel, Deputy Speaker and Members of Parliament,

election means election through voting. The provision in the Treaty that ,,the
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National Assembly "shall elect" therefore, does not import a concept that is

unknown to or that ciiffers from that errvisaged and practiced by the Republic of
Kenya.

The affidavit evidence shows that three parliamentary political pa:ties, namely

NARC, KAI\U and FORD-K, submined ro the House Business Committee

names of persons nominated for election as members of the Assembly. On 26s

october 2006, the chairman of the House Business committee simply tabled in

the National Assembly a list of names of nine persons stated to be nominated by

the said political parties. That list did not include the names of the 3.d, 9,h, 10,h

arid I 1s claimants who had been validly nomrnated as NARC nominees

because at the initiative of Hon. Norman Nyagah, the Govemment Chief Whip,

the House Business Committee had replaced them with the names of the 3.d

interveners. As stipulated by the election rules, the nine persons were thereby

deemed to be elected by the National Assemblv.

Significantly, when introducing the nine names to the House, the Vrce-

President, who is also Leader of Government Business, said, as his predecessor

had said on the equivalent occasion in 2001, that the nine persons were

"appointed". Both leaders knowing the difference between ,.elected,, and

"appointed", used the latter word because what had tanspired in the House

Business committee was not an election but an appoinfnent of the nine

persons. Besides, this rvas consistent with what the said Govemment chief
Whip said in his speech recorded on the DVD, bragging immediately prior to
the process, that only he would name those to be sent to the Assembly. A11 that

goes to show that what transpired was not an elecdon by the Narional

Assembly, bul was at best "an appointment" by the Govemment controlled

House Business Committee.
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The submissions on this issue, for the 1" respondent and the supporting
interveners, may be summarised as fo11ows. The words ..election,, 

and ,,elect,,

as used in Article 50 do not necessarily comote choosrng or selecting by
votrng. They are not defined in the Treaty

"election" as -
Black's Law Dicticnary defines

"the process of selecting a person to occupy an ofice (usually
a public ofJice)"

Furthermore, though under Article 6 of the Treaty the parrner States are

cornrnitted to adhere to "democratic prtnciples", no specific notion of
democracy is written into the Article or the Treary. Besides, while Article 50
provides for the National Assembly of each partner State to.elect nine members
olthe Assembly, it gives no direcrions on how the election is to be done, except
for the stipulations that the nine must not be elected from members of the

National Assembiy and that as far as feasible, they should represent specified
groupings. Instead, it is expressly left to the Narional Assembiy of each partrrer

State to determine its procedure for the election. This is in recogmtion of the
fact that each Parfirer State has its peculiar circumstances to take into account.

The essence of the provision in Article 50 is that ,,the National Assembly of
each Partner State shall elect ... ntne members of the Assembly ... in
accordance with such procedure as [it] may determine.,'

Leamed counsel for the 1* interveners, supplements this submission with the
argument that the power and discredon of the National Assembly r.rnder Article
50(1) is so unfettered that the National Assembly may determine a procedure of
election that exciudes itseif from actual or physical voting. In exercise of that



power and discrefion, the Kenya Nahonal Assembly determined its procedure

in 2001 by making the election rules, whjch must be respected.

It is not in dispute that only entitled parliamentary political parties nominated

candidates for election and submined their names to the House Busrness

commrttee. Being satisfied that they were qualified to be elected and that they

comnlieci with the terms ofArticle 50, the House Business committee approved

nine of the nominees on 26e october 2006 and on the same day tabled their

names before the Natronal Assembly. Thereupon, by virrue of the election rules,

the nine nominees were deemed to be elected by the National Assembiy. The

speaker conflrmed that the process was conducted rn accordance with the

election rules. The process is a mode of democratic election by proporrional

representation as practiced not only in Kenya but also in several other

dernocratic countries.

The question that the court should have been appropriately asked to consider is

whether the process conforms to the conditions stipuiated in Article 50.

However, the quesfion did not arise since it was neither alleged, let alone

proved, that any of the nine elected persons was not qualified nor that the

specified representations, namely representations of various politicd parties,

shades of opinion, gender and other special interest $oups were not ach:eved.

Learned counsel for the 2nd intervener supplemented the submissions in support

of an afflrmative answer to the second framed issue, with the contenfion that a

proper interpretation of Arrrcle 50 is not to consider the meaning of the

expression "to elect" in isolation but as one with the procedure that Article 50

empowers the National Assembly to determine. For the purpose of Article 50
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therefore, an election means the process determined by the National Assembly

as set out in the election rules. If the court undertakes the task of givrng

dictionary meaning to the expressions "to elect" and ,,an election- it will be

assuming the role of making rules of procedure, which is the preserve of the

National Assembly.

Finding on Issue No.2

The first step towards answering the second frmed issue is to resolve the

conflict of two basic concepts on the import of Anicle 50 that underlie these

submissions. one concept is that the Artrcle imposes on each Narional

Assembly the function of electing nine members of the Assembly from the

respective Parfirer States, with a discretionary power to determjne the procedure

it will folIow in executing that function. The other concept is that t'ne Article

confers on the National Assembly of each Parfirer State the responsibility, with

unfettered discretion, to determine how the nine members of the Assembiy from

the respective Partner states are to be elected. To find out which of the two

concepts reflects the correct object and purpose ofArticle 50 as intended by the

parlies to the Treafy, we have to consider the provisions of the Article in the

context of the Trealy as a whole.

However, in view of paragraph 3Cb) of futicle 31 of the vienna convention, rt

is necessary to consider frst if Kenya's practice in its application of Article 50

since 2001, establishes any agreement ofthe parties regarding the interpretation

of that Articie. No evidence was adduced on the practice by the other rwo

panies in their apphcation of Arricle 50. However, from the drfferences

between the election ruIes and the equivalent rules of procedr:re adopted by the

National Assemblies of ranzania and uganda, copies of which were availed to
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Court in the course of oral submissions by counsel, it is evident, and we are able

to conclude, that no agreement of the parties regarding interpretation of Article

50, can be inferred from the sa.rd prac.tice. on the surface, the Tanzania rules

provide for elaborate elections by the National Assembiy, whiie the Uganda

rules are silent on the issue of election, save that in rule 2 "eiection" is defined

as "a process of approval of names nominated by political parties and presented

to the House by the Speaker", and in rules i0 and ll they provide for the

Speaker to announce to the House the "nominations,, of members of the

Assembly and for the publication ia the Gazetre of the names of the "eiected-

members" as soon as the Speaker announces them. Clearly, there is glaring lack

of unifonnity in the appiicatlon of Article 50.

As we said earlier in this judgment. the Treaty creates eight organs of the

Community. It prescribes the composition of each organ and how its
membership is to be constituted. Memberships of fow of the organs, namely,

the Summit, the Council, the Co-ordination Comminee and Sectoral

committees are prilcipally constiruted by specified ex ffico members and

additional members <ietermined by the Parnrer States from time to time. They

are all serving officials of the Partrrer states. The membership of the court, the

judicial organ of the Commuaity,, consists of Judges appointed by the Summit

on recommencations of the Parnrer States. The Secretariat, the execudve organ

of the community is also constituted by apporntees. The Secretary General is

appointed by the Summit upon nomination by a Head of State. The Depury

Secretaries General are appointed by the Summit on reco[lmendation of the

Cor:ncil. And the Counsel to the Community is appointed on contract.



The Assembly is differently constiruted. Its composition is prescribed in A:.ticle
48. It is the only organ composed of two categories of membershi p, nanely, 27

elected and 5 ex fficio members. in Article 50, the Treafy prescribes how the

first category of membership is to be constituted, and qualifications of
members.

Article 50 is titied -
"Election of Members of the Assembly,'

and the full text reads -
1. The National Assemblv of each Partner State shall elect, not

from among its members, nine members of tlte Assemblv. who
shall represent as much as is feasib le, the various political
parties represented in the National Assemb$, shades of opinion,
gender and other special interest groups in that Partner State, Ilt
accordance with such rocedure as the National A
eaclt Partner State mat, determine.

ssem bl o

2. A person shallbeq ualified to be elected a member of the
Assembh, bfth e National Assembly- o aP'artner State in
acco rdance with p aragrap h 1 of this Article if such a person:

(a) is a citizen of that Partner State;

ft) is qualiJied to be elected a member of the National
Assembly of that partner State under its
Constitution;

(c) is not holding office as a Minister in that partner
State;

(d) is not an ofticer in the service of the Communitl*;
and

(e) has proven experience or interest in consolidating
and furthering the aims and objectives of the
Community."
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clearly, the overriding object and purpose of Articre 50 is to prescribe a
special mode of constirudng the first category of membership of the Assembly.
This is done by providing in express, unambiguous and mandatory terms that
the section of the Assembly comprisin g 27 members shalr be constituted by
members elected severally by the National Assemblies of the partner States,

each of which is enfitled to electnine members. we should observe thalthis is

a notable deparhrre from provisions of Articies 56 and 57 of the t 967 Treaty

for East African co-operation, under which each parhrer State -rvas mandated

to "appoint nine" of the "twenry-seven appointed members,, of the Legislative
Assembly.

It is also significant that un-like i:r respect of the other organs, the Treaty does

not leave it to each Parnrer State to appoint or nominate for appointrnent or
otherwise determile the members of the Assembry. in our view, accordi:ig to
the ordinary meaning of the expression "the Nationai Assembly of each

Partrer state shall elect nine members of the Assembly,,, the National
Assembly of each Partrer State is unconditionariy assigned the fuaction of
electing nme members of the Assembly. In other word.s Article 50 constitutes
the Narional Assembiy of each partrrer state into ,,an electorar college', for
electing the Parhrcr State's nine representafives to the Assembly. we think that
there can be no other purpose of naming the National Assembly in this regard
other than to constitute it into an electoral college.

The rest of the provisions of Article 50 do not add to or subtact from that
assignment. They only ser'e to leave fwo matters in the National Assembly,s
discretion. First, whiie the Article provides that the nine elected members shall
as much as feasible be representarive of the specified groupings, by implication
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it appears that the extent of the feasibility of such representarion is 1eft to be

determined in the discretion of the National Assembiy. Secondly, the National

Assembly has the discretion to determi.ne the procedure it has to follow in
carq.ing out the election.

ln our considered view, the decision to constitute the National Assembly cf
each Parfner Stare into an electoral college was a deliberate step towards

establishing a legislature comprising people's representatives. The National

Assembty, being an institution of people's representatives, is next to the people

themselves, the second best forum for elecring such representativec we are

therefore not persuaded by the submission of counsel for the 1.r interveners that

the discretion of determrning the procedure of electing the representatives

includes an option for the National Assembly to assign the fi_rnction to any other
body. That submission has the effect of extendiag the discretion beyond what is
provided in Article 50. It also offends the well established principle arriculated

in the maxim: "Delegata potestas non potest delegari" (a delegated power

cannot be deleeated\"/

The next step towards answering the second framed issue is to consider what is

meant by the words "election" and "elect" in the setting they are applied in
Article 50 and in the context of the Treaty as a whole. The 1., respondent and

the supporting interveners capitalise on the absence of any definition of those

words in the Treaty and on the fact that the words are capable of beanng
meanings other than choosing by vote. However, neither fact leads to any

material consequence. The absence of any definition of the words ia the Treary

is not ground to contend that the parties to the Treatv aftached no meaning to

them. The phenomenon of double or even multiple meanings of words is a
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common occurrence but does not prevent a court gi\'Ing the word interpretation

in the context it is used. In International Law and order by prof. Georg
Scwarzenberger, (Stevens & Sons, London 1971), under the chapter on Treary

Interpretarion, the learned author, commenting on Arricle 3 1 of rhe wenna
Convention on the Law of Treaties. which we reproduced earlier in ttus
judgment, says at p.121 -

"In accordance with the general rule on interpretation in the
Vienna Converution, the object of treaty interpretation is to give
their "ordinary', meaning to the terms of the trea4, in ieir
context and in the light ofits object and purpose.

Unfortunately, almost any word has more than one meaning.
The word "meaning" itself has at least sixteen d.iffereit
meanings. Thus if parties are in dispute on any term of i treary,
each one of them is rtkery to consider the meaning it ittaches to
a pafiicular word as the ordtnary meaning in the context and in
the light of the object and purpose of the treaq.,,

Forhrnateiy, the words that are r.rnder consideration do not bear a multiplicity of
meanings. It is common ground that the ordinary meanings of the word.s

"election" and "to elect" are "choice" and "to choose" respectively; and that rn

the context of Arficle 50 the words relate to the National Assembly choosing or
selecting persorls to hold political positions. what is in contendon is whether
the parries to the Treary intended the choice or selecrion to be done through a

process ofvoting or through any other process to be determined by each ofthe
three National Assemblies.

The phenomenon of multiple meanings of words makes interpretation of
documents a very difficult task; but the task is not insurmountable. Rules of
rnterpretation have been designed to ease the burden, hence the need to invoke
them. Incieed, in the iastant case, the contention revolves more on the intention
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of the parties to the Treaty than on the meaning of the words. Two t-ite rules of
intemational law, which emanate from the priaciple of pacta sunt seryanda, we

of particular relevance here. one rs that teary provisions are presumed to have

meaning and must not be consfued as void for uncerfainry, in the u,ay contacts

between private persons may be consfued at mrmicipai 1aw. The other is that

the partres to a treary cannot be taken to haw intended an absurdir,v. (See

Manual of Public International Law Edited by Prof. Max Sorensen, Uganda

Publishing House Ltd. 1968; para. 4.30 and 4.31).

In our view, it would lead to unnecessary uncertainty, if not to absurditv, if
Article 50 were construed to mean that the parties to the Treaty intended to

attach no meaning to the words "election" and "to elect" used in Article 50,

leaving rt to each National Assembly to adopt its prefened meaning of the

words through the rules of procedure it determiaes. Counsel for the 1',

interveners advanced a theory that the matter was intentionally left open-ended

because of differences in the level of politicai development of the partner

States, and in support of the theory relied on the inclusion of the principle of
asyrnmetry among the operarional principles of the Communiry set out rn
Article 7 of the Treaty. With due respect to leamed counsel, we find no legal or

factual basis for tus perception or speculation that at the time of entering into

the Treaty the Partner States were at different leveis of polirical development.

To our understanding, the operational principle of asymmerry he cited rn

support of his argument, relates to the achrowledged economic imbalances for

whose rectification the parlies have, by appropriate protocol, set a formula and

time-frame. It is not applicable to any imagined uneven politrcal development

of the Pa.,-trer States.
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we think that Arricles 5 and 6 have a bearing on the subject at hand. By the
Treaty, the Partner states established themselves rnto the Community, for the

achievement of elaborate obj.ectives set out in Article 5. For purposes of this
judgment it suffices to say that the overalr objective is developing and

strengthenmg co-operarion in specified fields for the mutual benefit of the

Partner States; and firrther establishing among themseives into several stages of
integrafion up to a Political Federation, in order to attain inter alia ratsed.

standard of living and improved quatity of life for their populations. Articre 6
outhnes five sets of fundamental principles that the parties chose to govern their
achie'"'ement of the communiry objectives. Again for the pulpose of thrs
judgment it suffices to highlight onry (a) and (d), namely the principles of -

. mutual trust, political will and sovereign equality;
c good governance including adherence to the principles of

democracy. . ,..

Two other facts are worthy of taking into account. ordinarily a reference to a
democraric election ofpersons to political office is understood to mean election
by voring. Secondly, in all three partner States, the Nahonal Assembly has the

function of electing its Speaker and Deputy Speaker. It executes that function
by voting in one form or another.

The constitution of the Republic of Kenya provides in sections 37 and 3g that
the speaker and the Deputy Speaker, respectively, shalr be erected by the

National Assembly. Those pro*isions are reiterated in the Standing orders,
which then set out elaborate procedure of conducfing the election by bailot. In
contrast, order 154 provides that Members and the chairrnan of any select

commritee shall be "nominated" by the House Business committee unless
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nomrnated by the House on seting up the select committee. Under order 155,

the House Business committee may "appoint" in place of a member whose

membership has ceased or who is absent- aaother member to act. In the

scenarios under Orders 154 and 155, no voting is envisaged.

ln view of all the foregoing, we find it very ualikely that in adopring Article 50,

the parties to the Treafy contemplated, let alone intsnded, that the Nationai

Assembly would elect the members of the Assembly other than through voting
procedure. Needless to say, an election tlirough voting may be accomplished

using such diverse procedures as secret ballot, show of hands or acclamation.

The electoral process may or may not involve such preliminaries as campaigns,

primaries and/or nominations. An election may be contested or uncontested. In
cur considered view, the boftom Hne for compliance with Article s0 is that the

decision to elect is a decision of and by the National Assembiy.

The evidence before us leads to oniy one conclusion, namely that the National
Assembly of Kenya did not undertake or carq/ our an election within the

meaning of Arlicle 50 of the Treary.

Submissions on Issue No.3

on the thrd issue specifically, the claimants contend that the elecfion rules do

not meet the threshold set by Article 50, and to that extent have no bearing on

the Article. In formulating the eiection rules, the Kenya National Assembly
disregarded the limits of its discretion under Arricle 50. This is particularly

borne out by the evidence from the Hansard reports of the debate in the
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National Assembry in 2001. The evidence crearly indrcates rhat the rules were
adopted notwithstanding that their inconsistency with Articre 50 was articulated
by a number of confibutors to the debate. ln that cormection, during the
proceedings of 266 October 2006, in the course of ruriag that the Nationai
Assembly was bound by the-erection rures it adopted against his advice in 2001,
the Speaker observed that thr Kenya National Assembiy was riving a iie tith
regard to elecfion of mernbers of the Assembly and urged the House to rerook
at his rejected draft rules as it had a right and duty to unend inter aria rures rhat
are not irr consonance with the expectations of the public.

1aw.

The 1" respondent on the otheriand submits that the eiection rules do compry
with Articre 50. Under the Treary each partrer State has the discretiou to
choose any democratic eiectorar system for the erection of the members of the
Assembly' The election rures made by the Kenya National Assembry estabrish
such a democraric erectoral system of proportional representation. They do not
infringe Article 50 in any way and the Court should respect them.

The 1" interveners support the submission that the eiection rules were 1awfuily
made by the Kenya Nationar Assembly wit'in its discretion under, and in
compliance with, Arricle 50(t). They submit that in interpreting that Articre and
applyrng it to the election ru1es, the court should take the rures as they are, and
not consider whether the rejected drafts were better. The court cannot question
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the validity of the rules on basis of whether they are democranc enough. They

were made by the competent authority, and were adopted in a democratic

marmer after a detailed and focused debate. The Court may only determine rf in

malong the rules the National Assembly complied with its mandate to

deterrnine a procedure that caters for the stipulations under Article 50.

ln additionrt is contended that the claimants are estopped from challeng:ng the

validity of the election rules, which they recognised and relied on up to the

conclusion of the election.

Findings on Issue No.3

we should at th€ outset reiterate that the point we have to decide on under this

issue is whether the election nrles constitute an infringement of Article 50 of
the Treafy. It is therefore, immaterial that the claimants or any of them may

have previously regarded the election rules as valid or may have done anyhing

or taken any step in pursuance of their provisions. we say this because it is our

hrm view that once a quesrion of infringement of the Treary is properly referred

to this Court under Article 30, the question ceases to be of purely personal

rnterest. This court would be failing in its duty under Article 23 if it refuses to

determine the question on the ground of the claimant's previous conduct or

belief.

Funhermore, it is well settled that the doct-ine of estoppel cannot be raised

against the operation of statute. (See Maritime Electric Co. Ltd vs, General

Dairies Ltd. (1937) t Ar ER 748; Southend-on-Sea Corporation vs. Hodgson

tck ord Ltd. (1961) 2 A1l ER 46 md T. Tarmal Industries l'-1.

Commissioner of Customs and Exctse (1968) EA 471. Similarly in our view,

estoppel cannot be invoked to prevent an inqul4, into an aileged infi:rngement
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of the Treaty. If the ruies made in exercise of power conferred by Ar-ticle 50 are

ultra vires, they cannot be saved on the ground that the claimants previously

regarded them as intra vires.

The point of inquiry under this issue is what the rules pror.rde in regard to

"election of the members of the Assembly." Consequently, the 1o respondent

misses the point when he submits that through the rules the National Assembly

adopted a democrafic system of proporrional representation. proportionai

representafion can be effected through nomi:ration and,ior appointrnent as is the

case, under Artrcle 33 of the Kenya constrtutjon, for the "nominated members"

of the National Assembly. h any case, it is the Treaty that provides for

proportional representation in the Assernbly, and which directs that the

representafion shall be achieved by election. The critical point is not whether

the nr-les provide for proportional representation but whether they provide for

election of members of the Assembly on basis of proporrional representation as

provided by Article 50.

The election rules provide in rule 4, that the Narional Assembly shall elect the

nine members of the Assembly "according to the proportion of every^ party in
the National Assembly". To that extent, there is partial compliance wrth Article

50. However, the apparent absence of any provision to cater for gender and

other special interest groups is a significant degree of non-compliance,

nonvithstanding the discretion of the National Assembly in determining the

extent and feasibiliry of the representation.

The major deviation from Article 50 is that the election rules do not provide for

the National Assembly to elect the members of the Assembly. Rule 5 provides

for the nomjnation of candidates by the political parties and sets out the
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procedure for submiting nomination papers to the House Busrness committee

Rules 6 and 7 then provide -
u6. The House Business Committee shall consider the
nominees of the parties delivered to it under sub_rule (4) of rule
5 and shall ensure that the requirements of Article SO i7 tne
Treaty are fulfilled.
7. Upon being satisfied tha &e requirements of rule 6 have
been complied wtth, the House Business Commixee shall cause
the names oJ' nine nom
the National Assembly

inees of the pa
and such nomi

to be tabled before
shall be deemed to

rties
nees

have been elected as members ofthe East African Legislative
A:ss ern blv in accordance with .lrticle 50 of the Treutv^."
(Emphasis is added)

it is not clear if "the requirements of Article 50" mentioned in rule 6 and,,the
requirements of rule 6" mentioned in rule 7 are the same or djfferent, thus

making the role of the House Business committee in the process ratier
uncertain. what we can deduce from the rules is that its role is to vet the

nominees to ensure that they qualify to be elected and presumably that they are

representative of the groupings specified in Anicle 50. Be that as it may, it is

plain from the rwo ru1es that the nine nominees are not elected by the House

Business committee, contary to a spirited effort by counsel for the 3d

interveners to argue that the House Business committee is ,,an electoral

college". If that were so, it would be unnecessary to stipulate that the nominees

are deemed to be elected by the National Assembly. Indeed the use of the

expression "nominees are deemed to be elected" signifies that the nominees are

not elected.

The same learned co*nsel persuasively argued that the word,,deem,'is a good

legal word in common usage. He asserted: "we deem that which in law ought
to have taken place, to have taken place,,.
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We agree that the word "deemed" is commonly used both in principal and

subsidiary legislation to create what is referred lo as legal or statutory fiction.

The legislature uses the word for the purpose ofassuming the existence ofa,fact

that in realiry does not exist. In St. Aubvn (LM) vs. A.G. (195 I ) 2 A11 ER 473,

Lord Radcliffe describes the various purposes for which the word is used

where, at p.498 he says -
"The word "deemed" is used a great deal in modern legislation.
Sometimes it is used to impose for the purpose of a statute an

artificial construction of a word or phrase that would not
otherwise prevail. Sometilnes it is used to put beyond doubt a
parrtcuhr construction that might otherwise be uncertain.
Sometimes it is used to give a comprehenstve description that
includes what is obvious, what is uncertain and what is, in the
ordinary s ens e, imp ossib le. "

It is common ground that the election rules were made "in exercise of the

powers conferred by Article 50(1) ofthe Treaty", and obviously for the purpose

of implementing the provisions of the said Article. ln rule 7, the legislature used

the word "deemed" in order to create the fiction that upon the names of parry

nominees being laid on the table they would in 1aw be elected by the National

Assembly as members of the Assembly although in reality they are not so

elected. The reason for creating that fiction is that Article 50 of the Treary

expressly provides that the nine members of the Assembly from each Partner

State shall be elected by the National Assembly. In other words the fiction was

created to circumvent an express provision of the Treary.

In Indira Sawhney vs. Union of India, JT (1999) (9) SC 557: (2000) I SCC

168, a statutory declaration of non-existent facts as existing, which was

unrelated to existing facts was held to be in violation of Articles 14 and 16 of

the tndian Constifution. Similarly we hold that rules made for the purpose of
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implementing provisions of the Treaty cannot be permined to violate any

provision of the Treary throughuse of 1ega1 fiction. To uphold the legal fiction
in rule 7 of the election rules would be tantamount to upholding an amendment

of Article 50, by one Partrer State urrilaterally. we can find no justification for

doing so.

The dichotomy that this situation poses is as follows: The National Assembly of
any democratic sovereign state has the powers of regulating its conduct through

rules of procedure by whatever name called. once made and adopted., they are

binding until revoked, amended or otherwise modilred by the National

Assembly itself. ordinarlly u'hat the National Assembly does in accordance

with such rules is lawfill and vaiid. However, a state, which in exercise of its
sovereign power binds itseif to an international teaty, may end up facing

conflicting demands, namely the demand to abide by its treaty obligations and

the demand to abide by its own ruies that conflict w-ith the former.

[n the reference, the claimants plead, and in the written submissions by counsel

it is reiterated, that the election rules were not gazetted or published. However it
was not seriously canvassed, let alone proved, that failure to gazelte or publish

them rendered the rules invalid or of no lega1 effect. In the uritten submission

the rules are described as "window dressing" with no bearing on Article 50,

with the additional passing remark: " They have not even been gazetted or
published independently ". we make this obsen'ation because proof that the

rules are of no Iega1 effect would have erased or avoided the dichotomy. As it
is, however, we start from the position that the rules are binding on the National

Assembly and then consider if their inconsistency with or infringement of
Article 50 renders them unlawful a,rd not binding on the National Assembly.
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As we pointed out earlier in this judgment, the Treaty provrdes in Article 33(2)

that decisions of this Court on the interpretation of provisions of the Treaty

shall have precedence over decisions ofnational courts on a similar matter. That

provides a clear-cut solution in the event of conflicting court decisions. But the

Treaty does not provide a similarly explicit solution to the dichotomy where a

Treaty provision (say Communiry rule) is in conflict with a national rule.

We think the solution lies in the basic principle at international law, to the effect

that a state party to a teaty canaot justify failure to perform its treary obligatron

by reason of its internal iniibitions. It carmot be lawful for a state that with

others voiuntarily enters into a keaty by which rights and obligations are vested,

not only on the state parfies but also on their people, to plead that it is unable to

perform its obligation because its laws do not permrt it to do so. The principle is

embodied in Article 27 of the Vienna Conyention on the Law of Treaties,

which reads -

"A pany^ mq) not invoke the provtsiotts of its internal law as
justiJication for its failure to perform a trea1-. This rule is
without prejudice to article 46."

We were referred to several judicial decrsions arising from national law that

contravened or was inconsistent u.ith European Communify law, as persuasive

authonties on this subject. (See Alpemene Transpofien Exoeditie

Ondernenrin van Gend en Loos vs. Nederlandse Administratte der

Belastineen [1963] ECR l; Flaminio Costa vs. ENEL [1964] ECR 585; and

Amminstrazione delle Finanze dello Stato vs. Simmenrhal [1978] ECR 629).

In some cases the national 1aw in issue was irr existence when the Community

1aw came into force, while in others it was enacted after the Community law. In

either case where there is conflict befween the Community law and the nationai
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1aw the former is given primacy in order that it may be applied unifonnLy and

that it may be effective.

For purpose of illustation, it suffices to briefly describe what are commonly

called the Factortame ca,ses. Spanish fishermen who owned British registered

fishrng boats challenged in the British coufis new English legislation for being

discriminatory in breach of European Community la.rv. They applied for an

interim injunction to postpone the operarion of the new legislation pending a

preliminary ruling on a reference made to the Eunryean Court of Jusnce (ECJ)

to determine if the law was contrary to Community 1aw. The House of Lords

dumissed the application on the groLmd that uader the English law the courts

cannot issue an injunction against the crown. That decrsion was aiso referred to

the ECJ which held that the full effectiveness of Communiry 1aw would be

impaired if a rule of national law could prevent a court seized of a dispute

govemed by Community law from granring an interim relief. On basis of the

preliminary ruhng by the ECJ, the House of Lords in .R vs. Secretarv of State

for Transoo rt, ex p. Factortam e Ltd. (N'o.2) 119911 I A.C. 603, reconsidered

and reverseci its previous decision.

ln the instant reference, the position of the l" respondent and the suppontng

interveners appears to be on weaker ground. First, while we appreciate that the

election rules were subject of a fu1l debate touching on the provisions of Arricle

50, and that the rules were adopted through a democratic decision, the decision

was made irrespective of the awareness of the possibiiiry that the rules were an

infringement on Article 50. Secondly it is noteworthy, that the National

Assembly made the rules not in exercise of sovereignfy inherent in a state, but

in exercise of a discretionary power conferred on it by the Treaty. It was bound

to make ru1es that conform to the primary purpose of the Article that conferred
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the power, which primary purpose is to provide for the election of nine

members of the Assembly by the National Assembly of each parbrer State. That

purpose is defeated by the provision of rule 7 of the election rules, which

provides for a fictitious election in lieu ofa real election.

we therefore find that the election n:les rnfringe Article 50 to the extent of rheir

inconsistency with it, which we bave identified.

In the result we declare that the National Assembly of Kenya did not undertake

an election wifiin the mearring of Article 50 olthe Treatv, and that the election

rules in issue hfringe the same Article.

we order that the claimants sha11 have costs of the reference to be bome by the

1" respondent and to be taied by the Registrar taking into account that a srngle

applicant could have presented the reference. A11 other parties shall bear their

own costs.

Before taking leave of thjs reference we are constarned to observe that the lack

of uniformity in the application of any Article of the Treary is a malter for

concem as it is bor:nd to weaken the effectiveness of the Community law and rn

turn undermine the acluevement of the objectives of the Communiry. Under

Article 126 of the Treaty the Parnrer States commit themselves to take

necessary steps to inter alta "harmonise all their national laws appertaining to

the Community". In our considered opinion this reference has demonstated

amply the urgent need for such harmonization.

Secondly, we also are constrained to say that when the P a,-tner States entered

into the Treaty, they embarked on the proverbial journey of a thousand miles

which of necessity starts with one step. To reach the desired destination they
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have to ensure that every subsequent step is directed forward towards that

destination aad not back*,ards or away from the destination. There are bound to

be hurdles on the way. one such hurdle is balancing individual state

sovereignty with integration- while the Treafy upholds the pnnciple of
sovereigr equalify, it must be acknowledged that by the very narue of the

objectives they set out to achjeve, each Partner State is expected to cede some

amount of sovereignty to the communify and its organs albeit in limited areas

ro .enable them play their role.
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