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I. I>RIlFAC]E

flon Speaker,

On behall of the Departmental Cotnmittee on Justicc and Legal Aflairs, and
pursuant to provisions of Standing Ordcr 199(6), it is r-r-ry plcasanl privilege
and honour to pl'csent to this I lotrse a report of the Comm ittee on the Ell'rics
and Anti-Corruption Comurission (Amendrnent) Bill, 201 5.

'fhe Comr-nittee derives its rnandate ll'rom Standing Order No. 216(5) which
provides as lollows:-

u) To investig.tte, inquire into, anel report on all matler.s relating to the
tnandate, management, dctivitie.s, ctclntinistratiott, tt7:;eration,s and
estimates ty'- tlte as.;igned ministrie,s ancl rlepartments,'
To sturly the programnte ctncl policy objeclive.s ojf ntini.slrie.s and
departments ancl the ejffbctivencss o./ tlteir implementation;
To stutly and revi.ew all legislotion referred to it;
To study, a.s.sess ctnd analyze the relative success r.t-/'the mini.slrie.s and
deparlment.\ measztred by the ra.sult.s obtained a.s ct>mparecl v,ith their
.statecl <;bjectives;
To invesligate ancl enquire into ctll matlars relating lo the assignecl
mini.ttries and depetrtmerlls c1.\ ntay be deemecl neces.tQry, ancl as may
be re/brred to it by the Hou,se or a minister: ancl
To mctke reporl^\ and reco nt ntenclcttions to lhe llou'te a.s oiften cts

pos.s i b l e, i n c l ud i n g rcco m me n dat i o n,s (t propt.ts erl l e g i s l ctl i o n.

h)

c)
d)

e)

'I'he Sccond Schedule o1'the Standing Orders on Depaftmental Cornrnittees
lurther states the subiects wl-ricl-r 1he Cotnmittee is supposed to deal with
while discl'rarging its rlandatc. The subjects are as lbllows:-

(a) Constitulionalafl-airs;
(b) The adrninistration of law and Justice, including the Judiciary,

public prosecutions, elections, ethics, integrity and anti-corruption;
and

(c) I'{uman rights.

1.1. Committcc Membershi

The Cornmittee was constitutcd on Thursday, l6th May, 2013 and comprises
the following:-

/)
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Samuel Chepkong'a, M.P.
Prisc illa Nyokabi, M.P.
Njoroge Baiya, M.P.
Muriithi Waiganjo, M.l).
Ndirangu Waihenya, M.P.
Florence I(ajuju, M.P.
Kang'ata Irungu, M.P.
Benson Mutura, M.P.
John Njoroge Chege, M .P.
William Cheptumo, M.P.
Mohamed Abdi IIaji, M.P.
Sammy l(oech, M.P.
Moses Cheboi, M.P.
Paul Bii, M.P.
Charles Gimosc,M.P.
Johanna Ng'eno, MP.
Boniface Otsiula, M.P.
David Ouma, M.P.
Neto Agostinho, M.P.
I(aluma Peter, M.P.
Fatuma Ibrahim Ali, M.P.
Ben Momanyi Orari, M.P.
Tom J. I(a.lwang', M.P.
(Bishop) Mutua Mutemi, M.P
Olago Aluoch, M.P.
(Dr) Christine Oduor Ombaka, M.P.
Munuve G. Mati, M.P.
Mwamkale William Kamoti, M.P.
James Bet1, M.P.

Chairperson
Vice Chairperson

1.2 Passage of thc [ithics and A n ti-Co rru rrtio n (lommission
(Amendmen t) Biil.2015

The Bill was sponsorcd by FIon. Samuel Chepkong'a on behalf of the
DepartmentaI Committee on Justice and Legal Affairs and was passed by the
H ouse on 9tl' July, 2015. Therealter, it was committed to If .E. the President
for assent in line with provisions ol' the constitution of Kenya and the
National Assembly Standing Orders.

1.3 I{cferral ol'the l}ill to thc House bv H.E. the Prcsidcnt

II.E. the Presidcnt by way of memorandum dated 31't July,2Ol5 ref-erred the
was
was
who

Bill back to the House with rescrvations fbr reconsideration. 'I-his

pursuant to provisions of Article I 15( I )(b) of the constitution and
Lomrnunicated to the House by tl-re Speaker on 5th A ugust, 20 1 5
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Whilc committing thc rnctnorzrndunt to the Comrnittee, the
ernphatic thal the Comrnittec considcrs it and reports back
witirin 21 days i.e. on or bcfore I t)tt' August, 201 5 as recluire

con-rmitted the men-rorandum to the De partmental Committee on Justice and
Lcgal Affairs lbr consideration and report to tlre Httusc.

Spcakcr wus
to the House
d by Standing

Order I 54. A copy ol' the Presidential mcmorandum is annexed hereto as
appendix 3.

1.5 Sittings ol'llrr: ( ornrrrittcc :rntl :rtlonliorr ol' r'cnol't

'fhe Cornrnittcc considercd thc n-rcmoranciunt on 4'l' August, 2O I 5 in the
Boardroorn on 4tl' floor, Contincntal House, Parliarnent Buildings. At its
sitting o1' l Stl' August, 2Ol5 in tl-re Boarclroorn on 2"d lloor, Continental
I-Iouse, Parliarnent, Buildings, thc Clommitlce considered and adopted its
report on the memorandut]]. -I'lrc adoption of tlre reporl was proposed by Hon.
Samn-ry Koecl-r and sccondccl by I-I<>n. Bensotr Mutura. 'l'here was no
dissenting voice t() 1hc adoption of thc rcport. Minules ol' the Committee's
sitting adclpting the report arc anncxed hereto a.s appcndix 'l . A list of
Mernbers wh<> attendcd tlrc sitting that adoptcd the report is also annexed
hcreto as appendix 2.

The Committcc wishes to thank the Offlces ol'thc Spcakcr and Clerk of 1he
National Assernbly lbr provicling guidance and technical support without
wl-rich its work would not have been possible. -I'he Chairperson expresses
gratitude to Comnrittee Mcmt"rcrs fbr tl-reir devotiot-t and commitmcnt to dllty
which made the consideration of this Bill a realitv.

Hon. Speaker Sir,

On behali'of the Cornmittee, I now wish to table this report in the I{ouse

stG N la,t)...
I Ion. Sa trel Chepkong'a, Ml'

(Vicr: (lha i rgrr:r'son )
l)e;r:r r'(rrrcnt:rI (loln lnittcc on .l ttstice :rtrd Lcg:tI AI'lairs

:-)...I
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2.O. BACKGROI,INf)

The Bill to which the Presidential memorandum relates was dated 19th June,
2015 and was sponsored by IIon. Samuel Chcpkong'a on behalf of the
Departmental Committee on Justice and Legal Affairs.

The Bill sought to arnend the Ethics and Anti-Corruption Commission Act to
increase the nurnber of Commissioners from three to five. The Bill also
sought to provide for the Chairperson and members of the Commission to
...ri o. a part time basis. The Bill further sought to provide for a timeline
for the appointment of the chairperson and members of the commission
when a vacancy arises.

The Bill was passcd by the House on 9tr' July, 2O15 and forwarded to H.E. the
president Ibr assent on l4tl' July, 2O15. In exercise of powers conferred on
him by Article I 1 5( l Xb) of the constitution, I I.E. the I>resident refused to
assent to the Bill while expressing reservations on Clauses 4 and 6. He
proposed amendments to the two clauses and referred the Bilt back to the
I{ouse for recons ideration.

It should be notecl that clause 4 and 6 of the Bill were arnendments proposed
by Hon. Amina Abdatla and Hon. Chris Wamalwa respectively and were
carried during the Committee Stage of the House. Clause 4 amendment vests
in the Public Service Cornmission the responsibility of interviewing and short
listing candidates for appointment by the President as Ethics and Anti-
Corruption Commission (EACC) Commissioners while sidelining Parliament
in the entire process. Clause 6 is intended to rernove from ofl'tce the current
serving Secretary/Chiel- Executive Officer and his Deputy in contravention of
the Fair Administrative Action Act o1'2015.

3.O. CONSIDERATION OF THE PRESIDENT'S MEMORANDUM
ON THE BILL

H.E. the President proposed amendments on clause 4 and 6 of the Ethics and
Anti-corruption Bill,2o15. -I'he committee considered the memorandutn on
4th August, 2015 at 10.0o a.m. in the Boardroom on 4th l-loor continental
House Farliament Buildings Ilouse. While considering the memorandum, the
Committee was guided by the Hon. Speaker's Cotnmunication of '8th July'
2O 1 5 which gave Committees the liberty to amend recolnmendations l'rom
the President as long as thc an-rendments account for the President's
reservations in line with Article 1 15 of the Constitution. Amendments
approved by the Speaker as taking into account the President's reservati<lns
would only require a simple rna.iority to pass in the Housc.



Clausc 4 of the 13ill proposcs to repc:rl and replace sectiorr l0 ol-thc Act witl-r
thc lbllowing ncw provision:-

(IO) liVltcre e v conc_t, orises in tha nrcntbership o-/ the Contmissiort.
thc Pttltlit' Sert'ice Contntis-siott shrtll, lfollowittg the procedure set
ortt itt ,-ecliot, 6. s^hortlist tltree qrurlificrl upplicttnts Jbr eaclt
t,oc(nc-tt tttttl ./brx'unls lhe nonrcs oll nltplicanls so rJualified lo tlte
Preside ttt -fo r oppoinlntent itt trc<ttrtlottce will, ,ol sectiott "

The Presidenl submitted that this provision conl"ravcned Scction (; of tl-re Act
which provides fi)r the appointmcnt of Clomrnissioners by a selcction panel.
He r>bserved thal thc intcntion of the National Assernbly was to rclnove the
requiremcnt lbr a selection panel lbr the purpose of filling a vacancy on thc
Commission.

In view of the lbregoing, the I I.E. thc l)rcsidcnt stated that it was necessary to
amend the proposed section ir-r order to clarily that intention. He therelbrc
rccornn-rended that Clausc 4 of tl-re Bill be errnended by deleting tl-rc proposed
Section 10 and subsritr-ltirlg therelbr tl-rc lbllowing new sL-ction:-

(to) Noltt,itltstttttrlittg sactiott (t, tt,ltcttcver o roctrrrc-V uriscs in lha
ntentbcr''ltip o/-tltc ('otttttt iss iott, the I'ultlic Se rvice (ittrtrtt iss iott
sltttll x'illritt ./iturlce tt du,1's ttJicr lhe v c(nc.l' urises, odvertir'e,
irttcrvictr tttttl s'ltor isl llrrec qttuli.fied upplicortts^ .for etch
v cortc-y und./itrwurd tltc ttrrntes o./'thc apltlicttrrts so tlttoliJied to
lhe l'resident J0r uppoirttnrenl

'l hc Cor.nrnittec obscrvctl irs lbllows:-

(i) The import of this rccornrrlendation by thc l)resident was lbr the
I{ouse to accede to the Presidcnl's asscrtion that its intention was
to rcrnove the selcction pancl in its entirety fiorn 1[rc process of
the appointrnent o l' the EAC--C Cornm issioners;

(ii) Articlc 79 ol' the constitution rnandates Parliament to enact
legislation to establish an indeper-rdent Ethics and Anti-
Corruption Cornrnissi<>n, which slrall have tlre status and powers
r>f er Comrnission under Chaptcr 15, Ibr purposes ensuring
compliancc witl-r, and enlirrccrlent of the provisions of this
chapter.

8
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(i) Recommendations bv the Committec

Based on the fbregoing, thc Con-rrnittce recommends that Clause 4 of the
Bill be amended by deleting thc proposed section 1O and substituting
thcrefbr thc lollowing section-

10. (l) LYhenever a vacancy arises in
the membership of the Commission, the
Public Service Commission shall, within
fourleen days-

(a) invite applicotions from persons
who qualify for nominotion ancl
sppointment bY advertisement in
at least two daily newsPaPers of
national circulation;

(b) consider the applicotions
received to determine their
compliance b'ith the Provisions
of the Constitution ancl this Act;

(c) sltort list the applicants;
()) conduct interviews of the

sltortlisted persons in public;
(e\ shortlist tltree qualiJied

applicants for eoch vacancy; and
(f) forward the names of the

qualiJied persons to tlre
President.

(2) The President shall, within fourteen
doys of receipt of the nomes of successful
appliconts forworded under subsection (l)
(/), select the person to Jill the vaconcy in
the Commission and lforword the name of
the person to tt e National Assembly for
approval.

(3) The Nationol AssemblY sholl,
within fir,enty-one days of the day it next sits
ofter receipt of tlte nome of an opplicant
under subsection (2), vet ond consider the
applicant, and moy approve or reiect
applicants for any or oll vacancies in tlte
Commission.

\ (1) y'l/here the National AssemblY
approves of an applicant, the Speaker of the
National Assembly shall lforward tlte name
of the opproved npplicont to the President



-/or uppoittlntettl.
(51 l-ha l'resitlcttt sltttll, tuitltit, scvet,

tlu-1's oJ rcceipl t{ lhc ttrtnte oJ tltc ttltprovad
opplicttttt lfrom tlte Nolirtttol .,7ssambl-1,, b.1,

notic'e in the G(zctte uppoittl tlte opltlicurrl to
lhe ('onrntissiott.

((r) Wherc the Notionul Assentbl-y
rciects tttt-t, ttorttittntitttt, tlte Speoker shall
x,itltirt tltrce de-t,s cotrtrnutticole ils deci.sitttt
to lhc I'residattl trttd requc:'-t tlr( Prc:;ilenl lo
s u b rtt i t -fras h tt o nt i tr ttt io tr s.

(7) lVhere t ttotttittee is rejccted b-y thc
Nttiottul Assentbl-1, ttnder sultsection ((t) the
I'residettt sholl witltirt sevctt do-t's, sulttrtil ltt
the Nutional Asse ntbl-1t o Ji'esh nontinnliott
Ji'ottt tttrtottgst tlrc persotrs shor islctl trtrrl
Jitrx,urded b.tt tltc I'ttltli<' Scrvice Contntissitttt
rttt tlcr suhset'tiott ( I )(/).
(tl) lf tlre Notittttttl Asscmltl.l' rcjet'ls ort.l' or
ull o-f lhe sultscqucttt ttortrinces sultttritted lt.yt

tlre Pre''iderrt Jbr tpltntvol tttttler subsectiott
( I ), lhc prot,isiotts oJ' sttbscctiotts ( l) otttl (2)
slt oII u1tpl.1'.

(9) Itt short lislirrg, rtotrtitrrtlittg or
ultpoittting parson:; ttt -filI o vocottc.l' itt llre
('otrttnis>^iotr, llte Pultlic Se rvice
Co rtrrttissio tt, the Notiotttrl Assemhly utttl the
Presidcttt sltoll ctr;-ure th(t ,tot ttutrc llttrtt
It+'o-tltirds o-f llte ntcntlters re d the ''unte
t!atrder.

Clause 6 o1-the Bill provicles as lollows:-

6(l) 'I'hc o.//icas of thc sccralar-l' rrtttl the l)e1tttl.1' Sacrattr.t' ltt lhe
('ottttttissiott shull bc<'tlttte vo(utrl npott cortrrrr(!tt(tJnterrl ttJ lltis..7t't.

(2) Utttil the ttew nte ntlse rs o-/ lhe Conttttissitttt ura trltltttittled, tltc
Secrctor.y, rtttd lhc Dcprtl.l: ,Secrcto r-1,' sltttll <'rtrttitttte lo ltold tha o./fi<'c
itt utt ut'litrg <'uptrt'it1'.

10

3.2. Consideration of thc Preside nt's nre rrroranduln on Clause 6 thc llill
and llrc Clonr m ittce 's rccoln rrtcndations thcrcon



'fhc President obscrvcd that et}'ect of this provision was to remove the
concerned officers from ofl-rce by operation of thc law and this was contrary
to section 17(2) of the Act which provides as follows:-

(2) Where tlre question of the remot'al of the secretory under sub-
section (l) trises, the Commissiott shttll infornt tlte Secretary in
writing of the re(sotts of the intendecl removal, and shall give tlte
secretary the opportunity to responrl thereto in writing.

'fhe President also pointed out that the proposed provision violated Article 47
of the constitulion of Kenya which confers on all persons the right of
administrative action which is expeditious, efficient, lawful and procedurally
fair and requires that any person who is adverscly affected by any such action
should be given written reasons for the action.

In tight of the foregoing, H.E. the President recommended that the Bill' be

amended by deleting clause 6 and substituting therefore the following new
clause:-

6(l) Ever-1t person who immediotcly before the commencemet t of
this Act wos an emltloyee of the Commission, shall upon suclt
conrrnencernent conlinuc to '-erve in his or her res-pective
position in occordonce with tlte conlroct of employment:

Provided that the Comntission sholl with itt tlte period of one
yeor qlfter the oppointment of Comrnissioners under tltis Act,
using criterio determined by the Commission, vet suclt
ernplo-yee lo ensure he or she is Jfit ond proper to co,,tinue
serving os suclt.

(2) The services of ony person who lfoils to ,neet tlre vetting crileria
estoblished by tlte Commission under tltis Act sltall be
terminoterl in occordance with the contracl of employment'

The rnover of the amendment, Hon. Chris Wamalwa, was persuaded by the
President's recommendation in principle. While the Committee was also
agreeable to the recommendation, It noted that the recommendation provided
for a period of vetting that could contravene tl-re right of the affected FIACC
emptoyees to fair and expeditious determination ol any issues surrounding
their employrnent.

(i) llccornnrcnd:ttiort

To address its concern under this clause, the Committee recommends the Bill
be amended by deleting clause 6 and substituting therefor the following
clause-

6. ( I ) Il'ithin .slx months ry'' the

11



comrnencen'renl qf this Act, the Commis,sion
:;httlI-.

(a)<levelop criteria to vet all empktyee.s tf'
the Commi,ssion: etnd

(h)clelerntina v,hcthcr the cm;;loyeas are
./it to cttntintte .servin!< thc Commi.s.s ion.

(2) The Conrnti,s.sion .shull lerminote tha
.sct'vice.s of n pcr.son determ ined trnfit to
L'ot'?linuc .scrving uncler .sub,:;e ction ( I ).

xxxxrxxxxxxxxxxxxxxxxxxxxxxxxxxx
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F THE XTY F FT MENT ITT
ON JUSTICE AND LEGAL AFFAIRS HELD ON TUESD AY, 18TH AUGUST. 2015 AT
10.00 A. IN THE BOARDRoOM ON 2ND FL oR. CONTINENTAL HOUSE,

PARLIAMENT BUILDINGS

PRESENT:-

Samuel Chepkong'a, MP

Benson Mutura, MP
Moses Cheboi, MP

Dr. Christine Ombaka, MP

Kaluma Peter, MP

Paul Bii, MP

Sammy Koech, MP

Neto Agostinho, MP

Boniface Otsiula, MP

Muriithi Waiganjo, MP

Olago Aluoch, MP
William Mwamkale,M.P
Njoroge Baiya, MP

Tom.J. Kajwang', MP

Ndirangu Waihenya, MP

Charles Gimose, MP

Priscilla Nyokabi, MP

Fatuma Ibrahim Ali, MP

Johanna Ngeno, MP

Mutua Mutemi (Bishop), MP

John Njoroge Chege, MP

Ben Momanyi Orori, MP

Florence Kajuju, MP

Kang'ata lrungu, MP

William Cheptumo, MP

David Ouma Ochieng, MP

James Bett, MP

Mohamed Abdi Haji, MP

Munuve Mati John, MP

Chairperson

Vice Chairperson

Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.

ABSENT:-

Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.

1

SECRETARIAT:-

IN ATTENDANCE:-



Mr. George Gazemba
Ms. Mary L. Lemerelle
Mr. Ronald Walala
Clare Jerotich

Senior Clerk Assistant
Clerk Assistant III
Legal Counsel II
Research Assistant II

The Chairperson called the meeting to order at 10.30 a.m. with a word of prayer from
himself.

MIN No. lLAl23Ll2OL5l- CONSIDERATION AND ADOPTION OF REPORTS
ON BILLS

Consideration and adoption of repoft on Business Reqistration(i)
Service Bill.2O15

The Committee considered and adopted its report on the Business Registration Service
Bill, 2015. The adoption of the report was proposed by Hon. Sammy Koech and
seconded by Hon. Charles Gimose. No member dissented to the adoption of the report.

(ii) Consideration and adootion of report on the Presidential
memorandum on the Ethics and Anti-Corruotion Commission
(Amendment) Bill, 2015

The Committee considered and adopted its repod on the Business Registration Service
Bill, 2015, The adoption of the report was proposed by Hon. Sammy Koech and
seconded by Hon. Benson Mutura. There was no dissenting voice to the adoption of the
report.

MIN No. )LAl23212Ol5:- ADJOURNMENT

There being no other business to transact, the sitting adjourned at forty five minutes
past noon.

Signed

(Chai rperson, Departmental Committee on Justice and Legal Affairs)

I 12,
Date: ... , )'t
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NAMES

Hon. Samuel ChePkonga (Chairperson)1

Hon. Priscila NYokabi (Vice Chairperson)

Hon. Agostinho Neto

2.

Hon. Ben MomanYi Oron4

5 Hon. Benson Mutura

Hon. Boniface Otsiula6

7 Hon. Charles Gimose

8 Hon. Christine Ombaka (Dr.)

9 Hon. David Ochieng'

10.

11. Hon. Florence Kajuju

t2. Hon. Irungu Kang'ata

13. Hon, James Bett

Hon. Johanna Ngeno14

v2

SIGNATUR.E
tl

I

Hon. Fatuma Ibrahim

.--

<.-



Hon. John Munuve

16. Hon. John M. Waiganjo

t7. Hon. John Njoroge

18. Hon. John Olago Aluoch

19. Hon. Kamoti W. Mwamkale

20. Hon. Mohamed Abdi Haji
N

2t. Hon. Moses Cheboi

de"'; \

22. Hon. Njoroge Baiya

Ica Hon. Partl K.Bii

ht--
24. Hon. Peter Ka.luma

Hon. Robert Mutemi (Bishop)25-

Hon. Sammy Koech
\

26.

Hon. T.J. Kajwang
\

24. Hon. Waihenya Ndirangu

29. Hon. William Cheptumo

George Gazemba

For: The Clerk of the Nalional Assemblv

u2

15.

hwt
M*a--

.tl-^..^.^<>
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THE CONSTITUTION OF KENYA

REFUSAL TO ASSENT TO T}IE ETHICS AND
ANTI-CORRUPTTON COMMTSSTON (.AMENDMENI|)

BILL,2015

MI'MOT{ANDUI\4

By His Excellency the Honourable Uhuru Kenyatta,
President and Commander-in- Chief of the Kenya
Defence Forces.

Submitted to the Speaker of the National Assembly.

WHEREAS a Bill entitled "Ari Act of Parliament to amend the Ethics and

Anti-Corruption Commission Act", the short title of which is "The Ethics
and Anti-Con-uption Commission (Amendment) Act, 2015", rvas passed

by the National Assembly on the 9'h July, 2015;

AND WHEREAS the Ethics and Anti-Corruption Comrnission

(Amendment) 8i11,2015, was presented to me for assent, in accordance

with the provisions of the Constitution, on the 14th July, 2015;



NOW THEREFORE, in exercise of the powers confered on me by

Article 115(i)(b) of the Constitution, I refuse to assent to the Ethics and

Anti-coruption Conlmission (Amendment) Bilt, 20i5, for the reasons set

out hereunder:

CLAUSE 4

Clause 4 of the Bill proposes to repeal and replace section 10 of the Act

with the following new plovision-

Filling of Vacancl, 10. Where a vacancy anises in ttne

rnembership of ttre Cornrnission, 6he Puhnic

Service Cornrnission shanl, fonlowlng the

procedure set out in section 6, shontlist ttnree

qualified applicants fon each vacancy and

forvyard the naxrxes of tlae appnicants so

qualified to ttre Fresic}ent for appotntrnernt in

accordance with that section.

This provision contradicts section 6 of the Act which provides for the

appointment of Comrnissioners by a selection panel.

The intention of the National Assembly was to remove the requirement for
a selection panel for the purposes of fiiling of a vacancy on the

Cornmission.

It is necessary to amend the proposed section in older to clarify that
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RItCOIVTM]iNDATION

In view of the foregoing reason, I recommend that Clause 4 of the Bill be

amended by deleting the proposed Section 10 and substituting therefor the

following new section-

Fuline or vacancy. 10. Notwithstanding section 6, whenever a

vacancy arises in the rnernbership of the

Commission, the Public Service Cornrnission

shall, within fourteen days after the vacancy

arises, advertise, interview and shortlist three

qualified applicants f'or each vacancy and

forward the narnes of the applicants so

qualified to the President for appointrnemt.

CLAUSE 6

Clause 6 of the Bill provides as follows:-

rransitionar provision. 6(1) The offices of the Secretary and the

Deputy Secretary to the Cornrnission sha[]

become vacant upon the comlrnencernent of'

this Act.

(2) Until the new rnernbens of the

Commission are appointed, the Secretany amd

the Deputy Secretary shall continue to hold

office in an acting capacity.

The effect of the proposed provision is to remove the concerrred officers

from office by operation of the law.
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This is contlary to Section 1r(z) of the Act which provides as foflows-

(2) Where the question of the nernovatr of.

the Secretary under subsection (1) arises, the

Commission shall inform the Secretary ire

writing of the reasons of the intended rernovan,

and shall give the Secretary the opportunity to
respond thereto in writing.

The proposed provision is contlary to Article 47 of the constitution which
confers on all persons the right to administrative action which is

expeditious, efficient, lawfur and procedura[y fair, and requi.es that any
person who is likely to be adversely affected by any such action should be
given written reasons for the action.

I{ECOMMIINDATION

In view of the foregoing reason, I recommend that the Biil be amended by
deleting Clause 6 and substituting therefor the following new clause:

'f ransitional Pr.ovision 6.(1) Every person who irnrnediately

before the comrnencernent of this ,{ct

was an employee of the Cornrnission,

shall upom such cornxnnencemernt

continue to serve in his or hen

respective position ira accordance with,

the contract of employment:

Frovidecl that the Coinrnissiein shaU,
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wittrin the period of otre year aften the

appointment of Cornrnissionens unden

this Act, using criteria deterrnined by

the Commission, vet such ernployee to

ensure that he or she is fit and proper

to continue serving as such.

(2) The services of any person who

fails to meet the vetting criteria

established by the Cornrnission under

this section shall be terminated in

accordance with the contract of

employment.

sF
Dated the 3l q*u H 2015.

UEIIJR.U KENYAT'T'4,
tsresident.
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