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PART I

PREFACE

Mr. Speaker Sir,

The Public Accounts Committee (PAC) is a Select Committee of the August
I{ouse deriving its mandate from Standing Order 2O5 (2), which provides
that:

"The Public Accounts Comrnittee shall be responsible for the
exarnination of the accouttts shouting the appropriations of the
surn uoted bg the llouse to tneet the public expenditure and of
such othe:r accouttts laid beJore the House as thc Cornrnittee mag
think fit"

'l'l rt: r;rtn-cnl (lornrtrittce lrr:rrrlrcrship w:ts r:onslitutr:rl in N4:ry, 2O lli
r;t r;sion ol tlrr: I Irl, l)arlillrrr:rrt. :lnd cornltrist:s the [oJlrtrvilii.

I . I ion. Alralrt r N:rrnrv:rrrrllr, li(li I, Ml'} (llririi'

'-).. I lr>rr. O<:cily Mlrzrrir c:, N4('ill, Mt) Vic:c (lltair

:1. llon..lot:l ()ny:rnclr:t, M(;ll, MP

'l . IIon.,)ost'plr Mnnjc, N1 l)

lr. llon.,Jrrrlc Nibrno, kll)
(r. llon. li;ir.cl<t Mlrirrl<i, Ml'
'i. []on- (iorrzi li:ri, N4 l)

il llorr ,jrrlirl; \lr'1l,t. \ll'
(). Ilon. ,JrLr:l<sotr I(. Iio1r, Ml)

lO. llon. ,J;rrt)tr:; lJtrtt, Nl l'

1 1. Hon. Fathrtr Mahbult, Ml)

12. f {on. i\4irtlri;rs Ro}:i, Ml'

il'1. llon. Stt-'pht-'n j\,'lanoti, M[)

14. IIon. SIrLl<r.va [3rrnyasi, M[)

in the 2"a



15. Hon. Arthur Odera, MP

16. Hon. Edick Omondi AnYanga, MP

17. Hon. Samuel Arama, MP

18. Hon. Junet Sheikh Nuh, MP

19, Hon. John Mbadi, MP

2O. Hon. Kyengo Katatha Maweu, MP

21. Hon. Silvance Onyango Osele, MP

22. lH-ln. Marson NYamweYa, MP

23. Hon. Alice Nyanchoka Chae, MP

24. Hon. Mwadime Andrew, MP

25. Hon. Ahmed Ibrahim Abass, MP

26. Hon. Jessica Mba-lu, MP

27. Hon. Charles Geni Mong'are, MP

Mr. Speaker Sir,

On 21"t May, 2013, Hon. David Ochieng, Member for Ugenya sought a

statement from the Leader of the Majority Party on several issues arising

from the hire of a jet for the Deputy President's tour of four (4) African states

namely, Gabon, Ghana, congo Braz,zaville aLnd Nigeria. The issues of concern

raised were as follows:-

1. The purpose of the tour;

2. Benefits of the tour to the country;

3. I{ow many government officials accompanierl the Dcpt:ty Presjdent, t}reir

identities and positions;

4. The criteria used by ttre office of the Deputy l',residcnl in determining

Members of the National Assembty who accompanied him namely, Hon.

Yusuf Chanzu and Hon Alice Ng'ang'a;

5. Whether the Speaker sanctioned the travel of the two members of the

Nationa,l AssemblY;

6. The procurement process for the hire of the aircraft;



7. Government policy on air travel for the Deputy President; and

B. The cost of the tour (for both the Deputy President and his entourage).

The Majority Party Leader issued the statement in the House on 22"d May,
20 13. From the ensuing debate, the Hon. Speaker directed that the matter be
referred to the Public Accounts Committee (PAC) for in-depth investigation
and subsequent report back to the House.

Mr. Speaker Sir,

In the execution of its mandate, the Public Accounts Committee works closely
with the Office of thc Auditor General. The two are indeed indispensable, with
investigations of the Committee primarily based on either statutory or special
reports of the Auditor General. Accordingly, therefore, when the House
referred this matter to the Committee, thc first port of call was, naturally, the
Office of the Auditor General.

The Committee made the request for a special audit vide a lettcr dated 24tn
May, 20 13. This is :rcknowledged by the Auditor General in paragraph 1 . 1.1

of the speci al audit report uthich is anutexed hereto as appendisc 2. T!;re
Auditor Genera-l completed 1he special audit on 25*, September, 20 13. It was
subseqllentiy tabled in the Ilor-rse by the Leader of the Majority Party on 3.d

October, 20l3.

Mr. Spcakcr Sir,

The Committee had initially requested the Ofhce of the Auditor General to
prepare the special auciit rcport in three weeks. But the Office took a 1ot

longer (4 months) to proclrlr:c the report, thus considerably delaying the
Committee's investigations wl-rich coulcl not proceed in a vacuum. 'l'he
(lommit tcc docs at:l<noq,lr:clly' that thc irrordin:rtt-- dclay or thc part ol' thc
Office of the Auditor Gencral is altributed to the unacceptably chronic
underfunding and understaffing in this important constitutional office. The
situation is particularr.ly dirc givcn the incrcascd workioad for the Officc of the
Auditor Genera-l. Besides challenges inherent in an expanding economy, this
office is now a-lso confronted by the monumental task of auditing expenditure
in 48 governments - the national one the 47 devolved governments.
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Mr. Speaker Sir,

It is imperative to urgently increase budgetary a-llocation to the Auditor
General',s Offrce. The effectiveness and efhciency of this office is crucial to the

performance ol the Pubiic Accounts committee and its sister committee of
Public Investments. Indeed this is critica-l to Parliament's public expenditure
watchdog mandate. Underfunding for the office slifles parliamentary

oversight over rlse of public funds, which is a primary function of Parliament.

The committee accordingly recommends that this Honourable House should

deliberately prioritise sufficient fundrng for the Office of the Auditor General

to enable it discharge its mandate effectively.

Mr. Speaker Sir,

The committee held a total of thirteen (13) sittings in the investigation of this
matter. Minutes of atl sitting s are dnnexed hereto as appendi-x' I' Ten

witnesses appeared and testified before the Committee, namely:

1. Mrs. Bernice Gachegu, Registrar General, Office of the Attorney General

and Department of Justice;
2. Mr. Abdul Mwaserrah, Secretar5r of Administration, Office of the Deputy

President;
3. Mr. Evans Nyachio, Senior Assistant Director of Procurement, Ministry of

Industrialization and Enterprise Development (formerly of the office of
the Deputy Presidenl in the same capacity);

4. Mr. Simon Okoth, Supply Chain Management Officer, National Treasury
(formerly of the Ofhce of the Deputy President in the same capacity);

5. Mr. Richard Lemoshira, Assistant Director, office of Political Affairs and

International Trade, Ministry of Foreign Affairs and International Trade;

6. Mr. Bric Korir, Senior Assistant Director, Supply Chain Management,

Ministry of Interior and Co-ordination of National Government;

7 . Ms. Marrizrnr: Kitany, Ctriet ol Staff, Officc of the Deputy President;

B. Dr. Mohamed lsahakia, lbrmer Permanent secretarlr, former office of the

Prime Minister;
.). Mr. Pirul Karnau, Seniol Iiinancc officer, office of the Deputy President;

1O. Mr. Ahmed Kassam, Director and majority shareholder, EADC Ltd'

while takirg evidence, the committee was guided by procedures of the

Nationai Assembly derived from the constitution of the Republic of Kenya,

Acts of Parliament, af1d Parliamentary Standing orders, conventions,

customs, usages and practices, as well as rulings of the speaker. Each of the
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ten witnesses, with the exception of Mr. A-hmed Kassam and Mr. Eric Korir,
tendered written submissions to the Cornmittee. Al1 testimonies were taken
on oath, and proceedings recorded verbatim on Hansard.

This report includes an executive summary; excerpts of evidence received;
issues for determination accompanied by observations, findings and
conclusions; the culpabili[r statement; and recommendations. Minutes of a]l
sittings on the irrquiry and evidential appendices are a-1so annexed.

Mr. Speaker Sir,

The Committee registers sincere gratitude to yourself, for the support the
House under your leadership accorded it during the investigation and
preparation of this report. The Committee a-lso records its appreciation for the
services rendered by officers from the Office of the Clerk of the Nationai
Assembly, the Office of the Auditor General and the National Treasury. Their
devotion to duty greatly aided the work of the Cornmittee and the ultimate
production of this report.

I a-lso wish to express my deepest gratitude to the Honourable Members of
the Committee, who dedicated their time, energies, intellect and incredible
effort towards the great national duty of investigating this mattcr ald
ultimately the production of this report. The whoie exercise from start to
finish was undertaken in admirable spirit of bipartisanship and commitment
to the highest possible ideals of probityr. Thank you.

Mr. Speaker,

On behaLf of the Public Accounts Committee, it is my duty and privilege to lay
on the Tabie of the House this report, pursuant to SO i99(6) of the National
Assembly Standing Orders. I do urge thc Ar:gust House to adopl this report.

Hon. Ab
Clrair', l'r-t

Dated the

abu Narnwa GH, MP
blic Acr:ourrts (lornnril tcc (t'},AO)

\

...3 d.a.v "r h frr. \. ...'2()t4

I Committee membcrs individually signed this report to signi.ry thcir endorsemcnt of the flndings and recolrrm€ndatons. Hon
James Bett a d Hon Kaleke Mbiuki recorded theii reservatlon on Recommendation No. 1. Hon Matiias Robi had been absent
from the Corunittec for a whilc and miss€d thc inquiry. Hon Gonzi Rar was not avarlable to sign.

--___--=--_---
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We, Honourable Members of the Public Accor:lts Comrnittee (PAC), do
hereby alfix our signatures to this report to aflirm our approval arld
confirm itsaccuracy, validity and authenticit5z : -

1. Hon. Ababr-r Namwamba, ECI{, MP

2. Hon. CeciJy Mbarire, MGH, MP

3, Hon. Gonzi Rai, MGFI, MP

4. I{on- Joel Onyancha, MGH, MP

5. flon. Jackson K. Rop, MP

6. Hon. Sa-kwa Bunyasi, MP

7. Hon. John Mbadi, MP

B. Hon. Kyengo Katatha Maweu, MP

9 . I Ion. Charles Gt:ni Mong'ale, MI'

'l0. Ilon. M:rnson Nyamweya, MP

11. Hon. Alice Nyanchoka Chae, MP

\ I
4q*,ffi

12. Hon. Mwadime Andrew, MP

Nr I^
Li-*\$-L
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,.::'-,......
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t
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13. Hon. Ahrned Ibrahim Abass, MP

14. Hon. James Bett, MP

15. Hon. FathiaMahbub, MP

16. t{on. Arthur Odera, MP

1-l. I lon. Stephen Manoti, MP

18. Ilon. Silvance O- Ose1e, MP

19. I{on. Jude Njomo, MP

20. Ilon. Eclick Omondi AnYanga, MP

21 . Iion. JulitLs MellY, M l'

22. lHon- Jessica Mbalu, MP

23. Hon. JosePh Manje, MP

\',\

I

-l

24. Hon- Kareke Mbiuki, MP
v t

Imi

L^IL:



25. Hon. Mathias Robi, MP

26. Hon. Samuei Ararna, MP

27. Hon. Julet Sheikh Nuh, MP



PART II

THE EXECUTIVE SUMMARY

1. 1 This report is comprised of six parts. PART I is the Preface, PART II the

Execulive Summary and PART III the witness evidence ard testimonies.

PART III covers issues for determination, PART IV the Findings and

Culpability,whilePARTVlistheCommittee,sRecommendations.

1.2 The House referred this matter to the committee for investigation

following a statement issued on the floor by the Leader the Majority

Party,Hon.AdanDualeon22"dMay,2Ol3inresponsetoarequest
from Hon. David Ouma, Member for Ugenya regarding a tour by the

Deputy President to Congo Brazzavllle, Ghana, Nigeria and Gabon in a
hired aircraft. The matter had also attracted considerable media

interest and general public attention'

l.3TheDeputyPresidentmadethetripbetweenl6thandl9thMay,2013.
The delegation numbered fourteen in total, including the Deputy

President himself.

1.4 Ten witnesses testifred before the committee. From their evidence and

sworn testimonies, the Committee made the following conclusions, inler

alia:-

(i)TheDeputyPresidentundertookthetouronbehalfoftlle
President, in his officia] capacity as the President,s principal

assistarrt, in accordance with Art,icle 147 of the Constitution;

(i i)
.lhe President instructed tI-r c Dr:ptrty President to unclcrtak<: t I r<:

tour verbally, contraty to Article 135 of the Constitution, whir:h

requires the PresidenL to r:otrvey all decisions in respcct trl tl r' 
'

performalce of any of his functions of State in writing;

The purpose of the trip to thc said fbur nations wets oste nsibly li;r'

the Depuby President to seek their backing for Kenya's agenda at

aI African union Summit of Heads of State that was scheduled

for 26th and'27tt' May, 2013 in Addis Ababa, Ethiopia'

(ii,)
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(i") It is difhcult to conclusively determine the ultimate beneficial
va-lue of the tour to the Kenyan tax payer, since there is no
evidence indicating how exactly the four countries visited actuaily
lobbied for Kenya's cause at the Addis Ababa Summit;

(v) The accompanying delegation was thirteen (13) person-strong and
consisted of eight (B) members ol staff from the Deputy President's
office led by the Chief of Staff, one (1) officer from Foreign Affairs,
two (2) Members of the National Assembly and two (2) Senators-

The criteria ald rationale for selecting this travelling party is
unclear and their specific value to the trip not manifest. None of
the members of this deiegation appears to be a specialist, expert
or leader in any of the thematic areas that the Deputy President
was ostensibly lobbying regional support for. There is accordingly
no apparent logic in how the delegation was picked;

(vi) The Committee holds the view and strongly advises that selection
of delegations for State assignments should be influenced and
determined by relevance and definitivc value to the purpose of the
assignment. This will forcstall any possibility of wasting taxpayers'
money on joyriders and busybodies;

(vii) The trip was arranged in great hurry, occasioning gross breaches
of procedures and regulations. it is clear Lhat government policy
on travel by senior officials is archaic and not tailored to these
kinds of emergency-style trips;

(viii) The Committee nonetheless strongly holds the view that pressure
of time and haste must never be used as an excuse for breaching
govc'rnment financia'l and procurement regulations. Procurement
and Financial laws, rules, regulations and practices sufficiently
provide for lt:rlitimatr] rr('ans of acting in srtch circumstances;

(rx) The President was apparently scheduled to undertake this trip
himself, but sttt.lsc<luently dclegr,rted the responsibility to t-ht:

Deputy President quite late in the day, which seems to be the
reason for the hurried nature of the preparations for the trip. But
if this indeed was the case, the big question is, why didn't the
Deputy President simply slot into the arrangements that had

XI



already been made for the President? Why initiate hurried plans

as if government had not been aware of the trip at all?

(") The total cost of the tour is recorded as being Kshs

21,167,579.20, consisting of Kshs 18,564,000'00 for hire of the

aircraft and Kshs 2,603,579.20 for accommodation. If this indeed

is the real cost, it would be comparable to the cost of previous

trips in comparable circumstaices by Government vlPs of similar
rank. The stated sum is however not inclusive of the per diem

paid by Parliament to the four Members who. were part of the

delegation;

(xi) Government procurement reguiations, procedures and practices

were breached in the process of hiring' the aircraft There was no

Inspection and Acceptance Committee established for the

procurement, and so the aircraJt was not inspected as required-

This was reckless and exposed the Depuly President and the rest

of the delegation to potential risk; the supplier, EADC Ltd, quoted

tosupplyaGlobalExpress600oaircraftbutinsteaddelivereda
Challenger 850. This variation was irregular and illega1' At the

time of initiating the procurement, the Office of the Deputy

President was not exchequercd for this expenditure' This

occasioned desperate efforts to shift fr.Lnds from other vote heads

and to seek extra exchequer from treasury' it is a breach of

government financial reguiations to initiate procurement in the

absence of exchequer; No contract was signed between the office

of the Deputy President and the supplier, EADC Ltd, for the

aircraft hire; An incomplete Local Service Oder (LSO) was

irrcgularlv r-tsed to initiatc payment to the supplier; a:rd four (4)

I_SO ancl or-re LPO leaves mysteriously disappeared in suspicious

circunrstanccs, raising rc;rl lears of inter-rded fraud;

(xii) There appears to have been a deliberate attempt to exploit the

haste with which ttre trip u'as arranged and use it as a cover to

defraud government and the taxpayer. The highly suspicious

disappearance of the LSOs and LPO, coupled with the failure by

the office of the Deputy President to institute any investigations

into this grave matter, alld the subsequent hurried transfer of the

two officers clirectly involved in the procurement of the aircraft
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1

hire, all point to attempted fraud and a deliberate subsequent
effort aimed at a cover-up;

(xiii) There seems to have been an attempt to unduly influence the
Olficer of the Deputy President into entering a long-term contract
with EADC Ltd and/or VISTAJet for supply of aircraJt services for
some indeterminate length of time. It appears these attempts were
abandoned when this matter attracted media spotlight and public
attention;

(xiv) There is no evidence to indicate that the Deputy President was

directly involved in either the orgarization of the tour or the
procurement process for the hire of the aircra-ft.

5 The Committee notes with grave concern the apparent widespread
financial and procurement malpractices in government, fanned by what
bears all hallmarks of a culture of irnpunity that routinely condones
breaches of procurement procedures and financial regulations. The
Cabinet Secretiuy, Treasury, is advised to take urgent remedial
measures and submit a comprehensive report to the National Assembly
within six months from the date hereof.

6 The Committee finds Ms. Marianne Kitany, Chief of Staff in the Office of
the Deputy President culpable for dereliction of duty, negligence and
inertia. She failed/refused to institute investigations into the case of the
missing LSOs and LPO and/or to take any stcps to hold accountable
tlrose suspected of the criminal acts. Instead, she had them hurriedly
transferred to other ministries in the midst of the audit into this matter.
The Committee a-lso finds Mr. Abdul Mwaserrah, Secretary of
Aclm inistration, Mr. Dvans Nyachio, Scnior Assistant Director of Supply
(lhain Management, Mr. Simon Okoth, Supply Chain Management
Officc:r, rrrrd Mr. [)aul I(amau, Senior Finirr-rce Officcr. rs sr<']l as EAI)(I
Ltd, culpable on var5ring grounds for breaches of procurcment
regulations and related malpractices.

1.7 The Committee recommends that the Ethics and Anti-Corruption
(EACC) Commission should investigate Ms. Mariannc Kitary, Mr. Abdul
Mwaserrah, Mr. Evans Nyachio, Mr. Simon Okotl-r, Mr. Paul Kamau and
EADC Ltd for breach of government finalcial, procurement and

I
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1.8

taxation regulations and procedures with a view to having them

possibly prosecuted.

The Committee aLso strongly recommends that the President as the

ultimate custodian of the cinstitution should at all times respect all its

provisions, including the requirement for written instructions in respect

of all decisions on his official functions as required by Article 135 of the

Constitutron.

1 .9 The Committee encor:rages the practice of

recommends strong deliberate government

encourage and support the practice'

Whistle
measures

Blowing, and
to motivate,

1.20 The Committee particularly commends the Daily Nation Newspaper and

the media in general for travely and gallantly blowing the whistle on

the missing LSos and LPO, among others issues' which exposed this

grave matter. This public spirited endeavor is highly encouraged' The

Committee ^I"o 
urges whistle biowers to be forthcoming in sharing

information with in"vestigative institutions such as Parliament and the

Ethics and Anti_co.ruptlon commission (EACC) to assist in getting to

the root of matters unJer investigation, in the best public interest.



I]ART iII

WITNESS EVIDENCE AND TESTIMONIES

RDGISTRAR GENERAL OFFICE OF- TI{E ATTORNEY GENERAL
AND DEPARTMtrNT OT JUSTICE

l.The Committee sought to know details o[ the Companies involved
in the procurement process of thc aircraft hired for thc Deputy
President. Three (3) Companies were involved, namely:

u
L]

!

Lady Lori (Kenya) Ltd,
Aircraft Business Malagement Ltd, and
EADC Ltd.

Mrs. Bernice Gachegu, the Re gistrar Cicne ral, appeare d before the
Cornmittee on (rth August, 2013 ancl strbntittcd as lollows:-

(,,) L:rd t, Kcrrya) I.i rn il ed

2. 'I'he Company was incorporated on l0th May, 1999 under
rcgistration number C85506. It las1. filcd annual returns in 2O08
and as per the returrts, its Dircctors w-crr::-

i.l

u
D

n

l lPage

Jamcs Stanley I)e Nooycr, Americittr rvith 2500 sharr:s
Lori Cox De Nooycr, Arncric:rn with 2[j00 shzlres.
Thomas Anson Silvcster, I(enyan wi1-h nil shares.
Ian Mbuthia Mimano, Kenyan with nil shares.

'l'lrr' ('orrr1.,rtrr\':; rr i',ill1r It'rl ollir c itlr:; siltl;tlcrl ott

l)lot L.ll. No. I i3'r tt/ I / 1 iSli
l'r1;or Li lior rr l. \\'r 'r; t llr t rt ir;

l).() Ilox 1'13'13 O()8oo
NAIROBI

(b) Aircraft Business Manaqement limited
4. The Company was registere d on 1 I th September, 2009 under

registration numbcr C144597 and lrad not filed returns by 6tt'
August, 20 13. Thc I)ircctors at the tinre of incorporation were :

3.1. EVIDENCE AND TESTIMONY OF MRS. BERNICE GACHEG:U-,
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5

E Nicholas Omondi Oture, Kenyan with 600 shares
O Alice Adhiambo Otr.rre, Kenyan with 400 shares

The Company's registered office situated on:-

Plot L.R. No. 20914279, City Hall Way
P.O Box 3954-00506
NAIROBI

(c)EADC Ltd

6. The Company was registered on 21"t November, 2011 under
registration number CPR/201 | /61416 and its Directors were:-

tr Ahmed Kassam, British with 499 shares; a-nd

tr Punit D ipakkumar Vadgama, Kenyal with one share'

The company's registered office was:-

L.R. No. 2O9 l54lO Wabera Street
2.d Floor, Prudential Assurance Building
P.O Box 40286-00 i00
NAIROBI

B. The Commit.tee noted that Aircraft Business Management had its
name on letterheads abbreviated as ABM Limited and used the
abbreviated name in the tendering process- The Committee also

noted the multiplicity of references to the second compaly, EADC

Ltd, which had variously been referred to as "East African
Development Corporation Ltd" by the Registrar, "EADC Ltd" in
the Companies' register and "E-ADC Ltd" in the tender
documcnts.

9. Mrs. Caclrcqtt's writtt:n eviclcncc is annexcd hercto :rs appendix
3. In her orai testimony, including her response to other issues
raised by the Committee, she further submitted as follows:-

(a) Section l9 of the Companies Act does not prohibit
registration of company naines in abbreviated form;
Banks ordinarily insist on deating with companies in
accordance with the identity appearing in the certificate of
incorporation;

(b)

'/
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(.) It was normal for one to be a Director in a company without
holding any shares;

(d) The Registrar Genera-1 is empowered by the company 1aw to
penalize and initiate prosecution against offenders like those
who fail to file returns, but has been unable to do so because
of the manual system in the registry which has made it
difficult to easily track offenders. The registry is being
automated to address this anomalY;

(") She would be writing to the three companies involved in this
matter to have them file their returns;

(f) The nature of business transacted by a given company is
determined by its Memorandum and Arlicles of Association.
It is common practice lor compzrnies to file Memorandum
and Articles providing lor multiple businesses for surviva-1.

3.2. I}VIDENCE AND TESTIMONY OF MR. ABDUL MWASSERAI{
SECRETARY ADMINISTRATION DEPUTY PRESIDENT'S
OFF'ICIi

Mr. Mwasserah, appeared before the Committee on 6th August,
20 13 and again on 6th November, 2013 ernd submitted as follows:-

10. The visit- by the Deputy President to four Africal nations in May,
2O 13 was a state assignment. 'lhe four countries to be visited were
Congo Brazzavtlle, Gabon, Nigeria and Algeria, and the visit was
undertaken lrom 16n to 19th May, 2013.

ll Initially, His Excellency the President was to undertake the trip
himself but due to other engagements, he was unable to travel and
instructed his deputy to represent him, pursuant to Article 147(L\,
(2) of the Constitution. 'l'he said article provides as follows:-

)47 (1\ "The Deputtl President shall be the pnncipal assistant o/
the President and shall deputi-z,e for the Presidert in the
execution of the President's functions"

(2\ "'|'he Deputg President shttll perform the functions confered
by this Constitution and ang other function of the President as
the President may assign"

12. Thc President's instruction in this respect cannot be classified as
an "Executive Order", which customarily is written communication
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13.

on government organization and practice. Since assuming office in
the year 20i3, the President had issued only two such orders' The

first on the number of ministries under the new constitution and
the second one defining the functions of those ministries' The

President's instruction to his deputy was under delegated
authority. Mr. Mwasserah could however not confirm if the
instructions by the president to the Deputy President to undertake
the tour on his behalf were verbal or written.

The purpose of the visit to the four African nations was to seek

their backing for Kenya's agenda at an Africal Union Summit of
Heads of Staie scheduled for 23'd t'o 27t'May, 20 13 in Addis Ababa

Ethiopia. Kenya reportedly wanted the foliowing issues addressed
by the African Union:-

(a) Enhancement of mandate of the African Mission on Somalia
(AMISOM);
blo"rr." of refugee camps in Kenya and repatriation of
refugees;
Establishment of a Rapid Deployment Force to firmiy deal with
A1-Qaeda, A1-shabaab and other terrorist gangs;

To enhance the capacity of AMISOM and local units to st.op the

inflow of contraband goods mainly sugar and electronics
finding their way into Kenya through the Somalian sea port of
Kismayu;
Enhancement of AMISOM capacity to stem the entry of Al-

Qaeda operatives into KenYa;
Establishment of mechanisms of enhancing intra-Africa trade
and also work on the developmcnt of instruments that promote
regional investments and business;
Enhancement of commrtnication belu'een East and West Africa
through regional infrastructural projects and other networks
such is rail and road tr; facilitatt: moverrtent ol goods :rnrJ

services so as to Prornote tratle.

(b)

(c)

(d)

(")

(r)

(g)

1,1 The delegation was fourteen in ntrmbcr ernrl cornprised the Deputy
Presideni, his Chief of Staff amc-l Personal Assistant, four Members

of Parliament, a Protocol Officer from the Ministry of Foreign Affairs
and Internationaf Trade, three Security Officers, two

Communication Officers, and arr Accountant from the Deputy
President's Office.
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The process of hiring the aircraft commenced on 14th May, 2013
when Mr. Mwasserah received a memo from the Chief of Staff to
initiate the process. According to the memo, the visit was to be

undertaken from 166 to 19th May, 20 13. See appendix 4.

On the basis of instructions in the memo, the Supply Chain
Management Directorate was satisi-red that the procurement was

urgent and requested the Ministerial Tender Committee to approve
..Jtri.t"d tendering in accordance with Section 29(3) of the Public
Procurement and Disposai Act of 20O5. The Scction provides that:-

2g(3) A procuing entity mag use resticted terudering or direct
procurement as an alternatiue procurentent procedure only if
before using that procedure, the procuring entity:-

(a) obtains the tuitten approual of the tender committee; and
(b) record s in utriting the reasons for using the alternatiue

procurement procedure

Subsequently, the Procurement Department invited three (3) bids
from prequalified hrms on provision of air transport services. The
Lhree prequalified firms were:-

Lady Lori Kenya Ltd;
Aircraft Business Malagement (ABM) Ltd; and
ti-ADC - A{rican Development Corporation (partner of Vistajet
East Africa).

17

(,, )

(l ,)

(,,)

IB. On 15h May, 2013, a Ministerial Tender Committee sat and
approved the use of restricted tendering. Minutes of the Tender
Coinmittce approving the procurement method are annexed hercto
as appendix 5. While arriving at the dccision, the 'lender
('omrlittee observed that:

(u)

(b)

(,,)

The request was urgent and it was important that alternative
procurement method through which the Office would beat the
timeline be used;
The cost of tJle trip was likely to exceed the threshold set for
use of quotations;
This procurement was complex because of factors like security,
safety ald convenience of the Deputy President and his
entourage.
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19.

20.

21.

22

23

The three prequalified suppliers: E-ADC - African Development

Corporation Lta, ABM (Airtiaft Business- Management)' -ld !19]
Lori (Kenya) Ltd, submitted their bids' E-ADC bid at USD

Zzr,obO.ob if"f," tA,So+,ooO.oO), ABM aviation USD 338'380'00

W"i," Za,++0,720.00) arrd Lady Lori USD 234'866'OO (Kshs

\g,zZz,zc+.o0). The tender was awarded to E-ADC Ltd' which had

presenied the lowest evaluated bid' The quotations by the three

bompanies are annexed hereto as appendix 6'

E-ADC-African Development Corporation was incorporated in

Kenya und.er the Companies Act, Cap 486 Laws of Kenya' on 21"t

Novlmber, 2011 as EanC li*ited and its Directors were; Mr'

AhmedKassamaldMr.PunitDipakkumarVadgama.The
company's certificate of registration is arnexed hereto as appendix

Z. BiOi Ltd partnerea wit-h Vistajet Ltd for purposes of supplying

the aircraft and bid for the tender as e-Africa Development

Corporation (PtY) Ltd.

The Office of the Deputy President was satisfied with the type of

aircraft provided by the .supplier' The most-significant specification

the office considlred wa.s the ability of the aircraft to carry

fourteen (14) passengers which was the size of the delegation'

The former Prime Minister and Vice President also made trips

abroad while in office. some of tl-re trips were made using hired

aircraft while others were by scheduled flights' The Prime Minister'

for instance, madc four irips to Switzerland' Turkey' United

ii*gao- ar,i Malaysia/Koreausing scheduled flights at a cost of

Ksh*s62,ig6,460.30.TheVicePresidenthadmadethirtyseven
i.ip" ."i.tg hired ancl schecluled flights between 'January 2008 and

Feir.ua.y 1Ct1.2 ttt a cost of Kshs 1167,7i>4'132'85' Attached is an

expcndiiure summary of the trips tnarkcd as appendix B'

Aftcrtheservices}raclbcenproviclecltotlresatisfactionofthcOffice
oi tfr" Deputy President, . topy of the Local Service Order (LSO)'

invoicc, Ministe.i,.l Tcnder Committee minutes and memo

authorizing the procurement process were forwarded to the

Accounts Deparlment where a payment voucher was prepared and

processed. Tte payment voucher was prepared against LSO- 
-No'

bASSOtO for Kshs.18,564,000 00, which was raised on 16e May'

2013.ThevoucherwasinvoicedandvalidatedthroughlFMlSon
26*, ._lune, 20 13. It was then exported to G-Pay system which is
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used to send funds to the Centra-l Bank of Kenya for transmission
to service providers. The transmission to Centra-l Bank of Kenya
was done on 2.a July, 2013, the exchequer having been received on
l"t July, 2013. Attached are copies of the IFMIS extract and G-Pay
transmission schedule marked as appendix 9.

24 . There was no long-term aircraft lease agreement signed between
the Office of the Deputy President and E-ADC Ltd or any other
Company as had been reported in the media.

25 Mr. Mwasserah said he had cooperated with the Auditor General in
the course of the audit exercise and availed all documents for audit
as requested. However, he coulcl not avail all LSOs for.the audit as
some were missing. LIe was not aware that certain LSOs were
missing until the Auditor Genera-l raised the red flag while
conducting the audit. The LSOs in question were Nos. 0855002,
0855003, 0855005, 085500i1 and LPO No. 1694975, and were
missing together with al1 their copies. The l,SOs and LPO could not
be traced internally. A memo dzrted 19th May, 20 13 a copy of which
is attache<l hereto ns appendk 1O had been written culminating in
an advcrtisement in the Daily Nation and Startdard newspapers of
29th Jr-rly, 2O 13 a-ltering and forewarning the public against
transzrcting with thcm. The missing LSOs could in the
circumstances not be used for any lawful transaction and had not
been captured in IFMIS. Mr. Mwasserah was emphatic that- nolre of
thc four missing l,SOs had been traced and arr internal inquiry was
ongoing to recover them.

26 The Committee noted that a copy of me mo attached hereto as
appendix 10 is dated 19th fuiay,2013 instead of 19e June,2013.
The explanation offercd was that the dating crror had been
commil.tcd by thc secretzuJ who t-yped it. She hacl allegedly merde
rcference to a letter frorn the Auditor General which was
ini-rdvcrtently clatcd 19th May, 2013 instczr<l of l9tl'.Iunc, 2013. 'l]-re
Auditor General commenced the audit exercise in June, 2013.

')'/ A c<-rpy of the I-SO No. 08550 10 lhat was usscc.l to p.ty l, ADC Ltd
Kshs.18,564,020.00 produced before the Committee was not duly
signed as some signatories had not appended their signatures to it.
It was explained that the Auditor General had photocopied the
original when the payment process had just been initiated and as it
went through various stages, the authorized signatories had
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3.3. EVIDENCE AND TESTIMONY OF MR. EVANS NYACHIO SENIOR
T DIRECTOR OF PROCUREMENT MINISTRY OF

subsequently signed it. A copy of the LSO is attached hereto as

appendix 1 1,

There is no government policy on the hire of aircraft for government

officials. As a result, general regulations and procedures on

procurement of goods, works and services, as set out in Section

iS1Z7 of the F'rrblic Procurement and Disposal Act apply' Mr'
Mwaserrah's written evidence is alnexed hereto as appendix 12'

ASSISTAN
INDUSTRIALIZATION AND ENTERPRISIT DEVELOPMENT

29

Mr- Evans Nyachio appeared before the Comrnittee on Sth and 30th

November, 2013 and testified as follows:-

He had served the government for 3o years in different ministries
and was at the time of the transaction in question a Senior

Assistant Director of Procurement in the ofhce of the Deputy
presid.ent and thus headed the supplies and procurement docket.

He had since been transferred to the Ministry of IndustriaLlization
and Enterprise DeveloPment-

on 14th May, 2013 he received verbal instructions from the chief of

Staff,officeoftheDeputyPresidenttocommencetheprocessof
hire of an aircraft for the Deputy President who was to make an

officia_l visit of four African nations from 16n to 19s May, 2013.

Before he could receive a memo to the effect, an urgent meeting

was held to discuss financiaL and logistical challenges of hiring the

aircraft on such short notice.

30

31. It was "normaL" practice to work on verbal instructions then later

formalize them as was the case here- In view of the short notice to

hiretheaircraJt,thiswasgoingtobeachallengingassignrnent-orr
the same ciay (14s May, 2Oi3), a technica-I team was formed to
adviseontechnicalaspectsoftheprocurement.Theteam
comprised: -

(a)
(b)
(c)

The Secretary of Administration Office of the Deputy President;

The Chief Finance Officer, Office of the Deputy President;
The Chief Accountant, Office of the Deputy President;
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(d) A Protocol Officer, Ministry of Foreign Affairs and International
Trade.

32. On 15th May, 2013, he got the Deputy President's travel itinerar5z
and instructed Mr. Simon Okoth, a Procurement Officer in the
Deputy President's Office responsible for procuring air tickets and
logistics, to advise on logistics and ticketing. Mr. Okoth advised
that an aircraft be hired due to the logistical difficulties that would
be encountered for a scheduled commercial flight. Furtherrlore,
there were no direct scheduled flights between Kenya and Congo
Brazzaville.

')') Based on Mr. Okoth's advice, bids were invited on the same day
from the three prequalified firms, EADC Ltd, AircraJt Business
Management (ABM) Ltd and Lady Lori (Kenya) Ltd. The bids were
evaluated and the tender awarded on the same day to EADC Ltd
which had submitted the lowest evaluated bid. trADC quoted USD
22 1,0OO.OO (Kshs 18,564,000.00), ABM cluoted USD 338,0O0.OO
(Kshs 28,440,000.00) while l,acly Lori cluoted USD 234,866-00
(Kshs 19,728,744.001. trADC Ltcl had an aircraft availablc and
ready lor inspection at Wilson Airport in Nairobi. This was an
assuralce given by EADC Ltd at the time of bidding and this fnctor
in addition to being the lowest biddcr contributecl significantly to
the Company being awarded thc tcnder.

34 'l'he Deputy President trervelled on 16th May, 20 13 in llre morning.
The memo from the Chief of S taff instructing him to hire the
aircraft finally reached him on i6th May, 2013, the day the Deputy
President departed for West Africa.

.E Hc had in his long service rvittr govcrntn(tnt encollntr:red a similar
situation of being reqtrircd to procure goods and services on short
notice. A czlse in point rvas rvhcn he u'orl<ed for thr: Ministry of
Health and there was a chole rzr outbreak in thc country. 'l'he

procurement of drugs to arrcst the situation was done within a
short time.

36. After award of the tender to EADC Ltd, rninutes of the Tcnder
Committee were immediately prepared and an LSO prepared by Mr.
Simon Okoth. The LSO was however not released immediately
since funds were not available. The LSO was dated 16th May, 2013-
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Mr. Nyachio clarified that he does not approve LSOs though he
signs them.

37. EADC was paid Kshs 18,564,000.00 on 2"d July,2013 vide LSO
No. 08550 10. See appendix 12. The LSO iacked some signatures
yet it effected payment through IFMIS and was later validated after
a1l mandatory signatories signed it, subsequently. Mr. Nyachio
would later explain to the Committee that the LSO was signed by
all signatories before going through IFMIS.

3B The aircraJt was hired when the Office of the Deputy President was
not exchequered but was using an old vote from the former Office
of the Prime Minister. The Office allegedly got authority from
Treasury to spend in advance while awaiting for supplementarlr
a-Ilocation that would cover expenditure on this trip. Mr. Nyachio
could not produce aly evidence of formal communication from
Treasury authorizing the expenditure.

39 He was aware that some LSOs and an LPO were missing from the
respective accountable documents. These were: LSOs Nos.
0855002, 0855003, 0855005, OB55O11 and LPO No. 1694975. He

Iearnt of the missing LSOs through the Auditor General in the
course of the audit. An internal memo dated 19ft May, 2013
attached hereto as appendix 11 was issued in respect of the loss
but none of the l,SOs and LPO could be traccd. An announcement
was subsequently put in the local daily newspapers alerting and
forewarning the public from transacting with them. None of the
I.SOs or LPO had since been traced. There was no relationship
between the missing LSOs and LPO and the partnership agreement
between Vistajet Cornpany and trADC Ltd.

40 I1e signed the internal memo dated lgth May, 2013 on lhe loss of
LSOs and LPOs. The memo was erroneously dateci 19s M.ry
insteacl of lgtt- Jr-rrre, 20 13 as Lhc loss ol the LSOs waLs re ported by
the Auditor General in June when he was conducting the audit. lle
claimed the erroneous dating was occasioned by his secretar5r wtro
typed the merno and whom he haLd ir-istructed to insert correct
dates.

41 There was variance in names and iogo of the supplier. Whereas in
the tender documents and letterheads the supplier used E-ADC Ltd
with a logo. the name appea-ring in the certificate of incorporation
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was trADC Ltd. Refer to quotation documents annexed hereto as
appendix 6. The Office of the Deputy President made direct
payment to EADC Ltd through IFMIS on 26& June, 2013.

42. There was variance between the aircraft quoted and the one that
was actually delivered. This was occasioned by the urgency with
which the aircraft was required. He further indicated that the
Ofhce of th'e Deputy President did not have internal technical
capacity in consequence of which it was not possible to distinguish
between the aircraft that was quoted and the one that was
delivered.

43. Though there were several committees supposed to be established
in procurement processes, including Inspection and Acceptance, no
such Committee was established in the procurement of this
service. As a result, no certificate of inspection and acceptance was
iss ued.

tl4 'lhough he ncver produced any written evidence on the cost benefit
analysis of thc trip, he claimed befrrre the Committee that the
government got value for money from the hire of the aircraft. Mr.
Nyachio's written eviclence is annexed hereto as appendix 13.

3.4. DVIDENCE AND 'IESTIMONY OF MR. SIMON OKOTH SUPPLY
()il AIN MANAGEMtrNT OFFI NA'IIONAL TRBASURY

Mr. Simon Okoth appeared bc':fore the Committce on Sth Octobcr,
2013 ald testified eis follows:-

45 I'ie was a Supplies Chain Management Officer in the Office of the
Deputy I)rcsident at thc time of the transaction under
ir rvcstigirtion. He hi,rrl howcvcr in Au13.rs1-, 20 1.3 bcer-r transferred to
tht-' National Treasttrv in thc sarnc oapacity. By virtue of his
pr,rsition, hc w'as <lrrcctly invcllvcd irr ttie pror:r.rrernent process for
the hire of the aircralt and was responsible for the generation of the
I-ocarl Service Order (LSO).

46 He was verbally briefed on the aircrafl hire on 14th May, 2013 by
Mr. Evans Nyachio, then Senior Assistant Director of Procurement,
Office of thc Depr-rty President. In the briefing, he was informed
that the Deputy President was to travei to Congo Brazzaville,
Gabon, Ghana and Nigeria on 16th ol May, 2013 and that a
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47.

48.

49

l;o

suitable aircra_ft was be hired urgently to transport him and fifteen

(15) Offrcers accomPanYing him.

The procurement process commenced on 15th May, 2013' A

meeting of the Ministeria-l Tender Committee was held on the same

aay aia explored several travel options, including travel by

scheduled.commercialflights.Thecommitteesettledonhireofan
aircraft as the best option having taken into consideration cost and

convenience. In arriving at this decision, commercial scheduled

flight quotations from iriple Tours and Uniglobe travel agencies

were considered.

After taking several factors into consideration, the Ministerial
Tender committee settled on restricted tendering as the suitable

method of procurement. The three prequalified suppliers namely'

EADCLtd,AircraftBusinessManagement(ABM)LtdandLadyLori
(Kenya) Ltd were invited to quote based on specifications and

iti.r"ir.y provided to them- This was during morning hours of 15*'

May, 20i3.

The Ministerial Tender committee reconvened in the ar-fternoon of

thesameday,evaluatedthequotationsandawardedthetenderto
EADCLtd,thelowestevaluatedbidder'Atthispoint,thephysical
aircraft being offered was not available a]-Id the award of the tender

was based on photographs provided by the suppliers'

Afterthetenderaward,minutesoftheMinisterialTender
Committee were immediately prepared and an LSO generated by

Mr.Okoth.HedoesnotsignLSOsandupongenerationofthisone'
he forwarded it to Mr. Evans Nyachio, Senior Assistant Director of

Procurement, ancl subseqrtently to Mr' Alldul Mwasserah'

Secretary of Administration, lor approval' 'l'he trvo wcre among thr:

ar rt troriz.ecl signatories lbr LSOs and LPOs in the Office of tlrr:
Deputy President.

Mr.Okothlearntofthr:missinlll'sOsandLPOfromtheAuditor
GeneralduringtheauditexerciseinJune,20l3.Aninitialinquiry
was made within various departments in the Office of the Deputy

President that dealt with LSos and LPOs but there was no positive

response. An announcement was made to forewarn the public and

exonerate the office of the Deputy President from any liability
arising from the use of the LSOs. This was normai practice when

:;l
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such documents went missing and could not be traced. There was
no reiationship between the missing LSOs and LPO ald the
invoicing of EADC Ltd and Vistajet Compary, and by extension the
partnership agreement between EADC and Vistajet. It was the first
time he was witnessing a case of disappearance of LSOs and LPOs
since he was employed in the public service.

52 The Office of the Deputy President learnt of the missing LSOs and
LPO after the Auditor General commenced the audit exercise in
June,2013. The internal memo dated 19th May,2013 signed by
Mr. Nyachio about the missing four LSOs and one LPO appeared to
have been backdated. Upon further interrogation by the
Committee, Mr. Okoth became uncertain about details on the
missing LSOs and LPO.

53. Initially, the missing LSOs, including their originals and duplicates,
were referenced Nos. 0855002, 0855003, 0855005 ald 0855011.
However, it was later established that LSO Nos. O855002 and
08550 11 had in fact been traced and even subsequently used for
other transactions. Mr. Okoth could not, however, immediately
provide copies of the said LSOs; neither could hc tell the exact
transaction for which they were uscd. I'le however said he thought
one of them might have been used to pay Uniglobe Ltd, a travel
agency dealing with the Office of the Deputy Prcsident. He
undertook to provide copies of the two used LSOs. By the time of
concluding this report, Mr. Okot.h had not honourecl this pledge.

54. He said internal investigations for the recovery ol the missing LSOs
were ongoing, led by Mr. Abdul Mwaserrah, the Administration
Secrel.ary. Others involved were Mr. Evans Nyachio, Head of Supply
(ltrairr M;rnagcment and the Accounts Department. He had however
not been interrogated over the missing LSOs yet he was lhe
crrstodian of the :rccounting documents. As cttst.odian of
accor-rntal:le docurnents, he kept them in a cabinet under iock and
key and only released them when required.

55. 'l'hc Olficc of the Deputy President has in place an Internal
Procurement Monitoring and Control Mechanism that tracks the
movement of LSOs and LPOs. This system was not working at the
tirne of hire of the aircra-ft, oniy becoming functional immediately
after the Auditor General had come in to conduct the audit.
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3.5. EVIDDNCE BY RICIIARD LEMOSHIRA

EADC had different logos and the name used in the tender

documents for the Procurement of the aircraft varied from that in
the certificate of incorporation. Whereas the Company used E-ADC-

Ltd. in tender documents, its name appearing in the certificate of

ilcorporation was EADC Ltd. Payment was made to EADC Ltd' Mr'

Okoth's written evidence is artnexed hereto as appendix 14'

ASSISTANT DIRECTOR

OFFICE OF POLITICAL AFFAIRSANDINTERNATIONALIN THE
MINISTRY OF FOREIGN AFFAIRS AND

57.

58.

DIPLOMACY

(^) Securing visas;

itj Securing appointrnents in the countries to be visited;

i.i coordination of otficial meetings u,ith htlst govelnnrcnts;

i,r] Coordination ancl delivery of officiai mcssages to the

I lost 8()v('l.lllnclll :;,
(e) Coordination of the official programme'

Tlre requcst b)' Office of thc Deprrty President to the Ministry of

Foreign affairs for provision of protocol services was made on 14th

May, 20 13. He was verbally appointed by the Political and

Diplomatic Secretary to accompany the Deputy President on the

tour. He couid not ieli whether there was written communication

between the Office of the Deputy President and Ministry of Foreign

Affairs with respect to his assignment'

l;9
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INTERNATIONAL TRADE

Mr. Richard Lemoshira appeared' before the Committee on 6th

November, 2013 and testified as follows:-

His position as an Assistant I)irector, office of Political Affajrs and

Internationai Diplomacy, Ministry of F-oreign Affairs & International
Trade, did not authorize him to discuss the ministry's policy on

international travel. ',Ihat would be the responsibility of the

Principal Secretary and Head of Protocol'

He was nominated by the Ministry of l"oreign Affairs to accompany

the Deputy President on the officia-1 tour of the Republic of Congo

Brazzavllti, Gabon, Nigeria ancl Ghana from 
.i 

6th to 19th May' 2013'

His role during the tour was limited to providing protocol servi-c9s'

thoughhewasanAssistantl)irectorintheofliceofPoliticalAffairs
and Internalional Diplomacy. His re sponsibilities during the tour

related to:



60 The main purpose of the tour was for Kenya to develop strategic
partnership with West Africa in order to get support for its agenda
in terms of security over Somalia at an African Union summit of
Heads of State scheduled towards end of May,2O13 in Addis
Ababa, Ethiopia. The four countries, Ghala, Nigeria, Gabon ald
Congo Brazzaville were influential in West and Centra-l Africa.
Other than the Somalia agenda, the Deputy President also
discussed economic affairs with the Fleads of State of Ghana and
Nigeria.

61. 'lhough the tour centered largely on security issues, there was no
security expert in the delegation. It was not his responsibility to
determine who constituted the deiegation. He was a-lso not familiar
with the standard operating procedures in the Offrce of the Deputy
President.

62 He was not aware that the President was to undertake the tour but
instead delegerted to the Deputy President at the iast minute. He
further had no information if the Presidentiai team had made prior
arrangcments lor the President's tour. I{e made new arrangements
for the tour of the Deputy President. The Deputy President made
th is tour in his capacity as the Deputy President and a spe cial
envoy of the i)resident. During the tour, he delivered four
Presidential messages to the host Presidents.

63. Though this assignment ca.me at a very short notice, it was not
extraordinary to him having encountered similar situations before
and acted succcssfully. From operational targets, he was to
arrange for four meetings which he successfully did. However
during the whole tour, he only attended one meeling in Nigeria
betwcen l{is trxcellency the Deputy President and His Excellency
Coodluck Jonathan, l'rcsidcr-rt ol the Rcpublic of Nigcria. 'fhis was
because he would bc sacrificed in meetings where there was
irladcclu?lLe sitt ir rg spacc lbr thc dcl<:gation.

64. Overall, from his perspective, the tour was successful. Mr.
Lemoshira's written evidence is a.nnexe d hereto ars arppendix I 5.

a
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3.6. EVIDENCE BY ERIC KORIR SENIOR ASSISTANT DIRECTOR OF

SUPPLY CHAIN MANAGEMENT MINISTRY OF INTERIOR AND

CO.ORDINATION OF NATIONAL GOVERNMENT

Mr. Eric Korir had previously served as Senior Assistant Director of

ProcurementintheformerofficeoftheVicePresidentandhad
been involved in hire of aircraJt for the vice President who would at

times travel on very short notice. The committee called him to give

evidence to enable it draw comparlsons on
Offices of the former Vice President and the
which was essentia-l for purposes of this report'
before the Committee on 6e November, 2013
follows:-

He had received a letter from the Auditor General on 26tt' June'

2013 requesting him to provide information on travel by the former

Vice preiident. The Audltor General needed this information to do

a comparative study with the Deputy President's air travel so that
he could report on value for money in his audit report He did not

formally .espond to the letter because he was busy preparing final
accounts for closure of the financial year.

His failure to respond to the Auditor General',s letter culminated in
theAuditorGeneral,steamvisitingandorallyint-erviewinghim.
Duringtheinterview,hefurnishedtheAuditorGeneralwitha]ist
of trips made by the former Vice President' He thought that the

oral interrogation by the Auditor General was sr,rfficient for all

purposes.

The procurement process for hire of aircraft involved:-

(i) i{equisilion is made and ;Lpprove d by the Acc<lunting Offir:er;

(ii) Quotations are invited;
(iii1 minist,:rial 'lencle r Clornnrittee (MTC) is constitutccl;

iivi Quotations are eva,luated and tender awarded by MTC;

iv)' Minutes are produced and sent to the Accounting Officer;

(vi) Contract is sign ed;

iviil Supptier to provide goods and services pending issualce of
LSO;

(viii) LSO issued.

The major challenge, however, in the procurement is when the

notice ii short in consequence of which procurement entities have

air travel between
Deputy President

Mr. Korir appeared
and submitted as

66

6'./
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breached regulations and procedures. From his experience, he had
always operated within the law on many occasions when notices to
procure were short. Adherence to procurement regulations and
procedures in procurement processes was not negotiable. A11

instructions he had received while procuring had been in writing.

68 Incomplete LSOs cannot be used to generate payment. Inspection
and acceptance certif,icates must a-1so be attached to the LSOs.
Payment for goods and services should always be after delivery,
unless under exceptional circumstalces. It is common practice in
aircraft hire for advalce payment to be made at least 24 hours
before provision of services.

6() He had served in the Office of the former Vice President for three (3)
years during which he had presided over the hire of aircraft eight
(B) times and issues of safety were very crucial in aircraft hiring.
The aircraft must be inspected and its airworthiness certified
before hire. A certificate of Inspection and Acceptance would be
issued to this effect and it was a rcquirernent that the certificate be
attached to the LSO for the purposes of payment. Towards this
end, it was important the government deals with reputable
companies.

3.7. DVIDENCE AND TESTIMONY OP MS. MARIANNE I(ITANY,
CFIIEF OF S'TAFF. oFFICI' OI.' TIID DEPI]'TY PRDSI.DI]NT

Ms. Mariannc Kitany appeared beforc the Committee on the 7th day
of November, 20L3 and tcstified as follows:-

'/o As part of Kenya Government's commitment to strengthen relations
with African states, develop a contincntal response to asymmetrical
sccurity challenges particularly tc:n-orisrn, :rn cl incrcase Kcnya's
export presence within the African cont.inent, the nr:ed to make
Africer saLfe :rnd rr:patrizrtiorr of r-clilgr:cs I-la<:l< 1o Sorrral:r, tlrt:
President instructed his Dcputy by phone to make a state visit to
four African nations namely, Congo Brazzaville, Gabon, Nigeria and
Ghama from l6th to I9'h May, 20 ] 3. At th;rl tirnr:, thc Presi<lent lr'as
attending the World Econornic Forum in South Africa.

7 I . Upon the Deputy President receiving instructions from the
President, he verbally instructed her to make necessaly
arrangements for the tour. Given the short noticc, she immediately
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constituted art orgarizing committee which held sittings on 14th

and 15th May, 20 13 and organized the trip'

72. The current policy on travel for government dignitaries on official

functions is archaic and not suited to current circumstalces. The

Government has commenced the process of developing a new

comprehensive policy on travel. The process started, before the

audit exercise and ieeks to develop a broad approach for travel

across the entire government, including State Corporations arld

Independent Commissions.

73. Decisions as to who from the Deputy President,s office forms the

Depuly President's entourage on such tours is determined by

heiself, whereas the decision as to who was to accompany the

Deputy President from Parliament (the Nationa-l Assembly and the

Senatel was left to the Speakers of lhe two Houses Letters were

writtentothetwoSpeakersthroughtheirrespectiveClerksand
narnes were provided. Parliament paid the per-diems of the

Members in the entourage, while the other costs were met by the

Office of the Deputy President and the host countries'

T4.TheDeputyPresid'ent,sOfficelollowedtherequisitegovernrnent.
procurement regulations and procedures in dealing with the case of
hissing LSOs and Lpo when it was discovered in June, 2013. The

office Lirculated aI internal memo to Heads of Departments and

later advertised the loss in local daily newspapers seeking to trace

them and forewarning the public from transacting with them'
'lhough none ofthe LSOs and LPO had been traced' none had been

used-for any illegal transaction. Internal invesLigations on the loss

oftheLSos,',alpowereongoingandshewouldensr.rrespeedy
conclusion of the investiga tions'

'I'he Public Pror:urcmr:nt ancl Disposal Act ol 2005 envisages

instances whelt ttrere is need for urgent procuremetrt of goods eulcl

services, and that the ideal procurement method under such
c.ircumstances rvould tre restricted tendering. This method a]lows

forprocurementwhosevaluedoesnotexceedKshs2O,000'000'OO
.rrd trr" cost of hire of the aircraft for the Deputy President did not
exceed this limit. The suppliers involved had been prequalilied by

the former Office of Prime Minister as required by the procurement

1aw.
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76. While arriving at restricted tendering as the procurement method,
the Ministerial Tender Committee considered cost, reliability,
safety, reputation, aircraft specifications, dates of travel,
destinations and other relevant factors. There was no cheaper
option of travel than hiring an aircraJt aJter considering all these
factors.

77. The LSO used to generate payment to the supplier as presented to
the Committee did not bear all mandatory signatures. The LSO was
photocopied by the Auditor at the commencement of the audit
exercise and by the time payment was made, a1l mandatory
signatories had signed it.

7 B. There was no intention to defraud the government in this
procurement. The taxpayer did not lose a single cent in the
procurement as it can be inferred from the Auditor General's
report. The issues raised by the Auditor Genera1 relate to
procurement procedures. Marianne Kitany's written evidence is
annexed hereto as appendix 16.

3.8. BVIDENCE OF DR. MOHAMED ISAHAKIA FORMIiR
PERMANENT SECRE'TARY, FORMI'R OF'FI CD OF TIIE PRIME
MINISTDR

Dr. Mohained Iserhakia appe:rred befcrre the Committee on 6th
Novembcr, 2013 ancl testified that:-

'/9 Functions of the former Officc of the Prime Minister had been
transferred to the Office of the Deputy President after the 20 13
general eiections. At the time of the hire of the aircraft, he was the
Accounting Officr:r, Office of the Deputy President in a transitional
capacity. Ilis rcspon sibilitres involved sourcing for exchequcrs aud
signing votrchcrs among othcrs. I-le rcrnainerl in Office until June,
2013 whcrr it :;ubstarntive Act:ounling Olficcr r,vas appointcd.

8o I{e heard of the Deputy President's tour
14tr, May, 2013 frorn thc Clricf of Stafl,
the Chief of StaJf later wrote to the
instructing him to make arrangements
copy the letter to him.

ol- four African nations on
Marianne Kiteury.'lhclugh
Administrative SecretarSr
for the tour, she did not
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81. He was a lame duck Accounting officer ald was not involved in the

organization of the tour at a-11. Dr. Isahakia's written evidence is

annexed hereto as aPPendix 17.

3.9. EVIDENCE OF MR. PAUL KAMAU ST'NIOR FINANCE OFFICER

OFFICE OF'TH E DEPUTY PRESIDENT

ao

83.

t34

85.

Mr. Paul Kamau was at the time of testifying the Senior Finance

Officer, Office of the Deputy President' He appeared before the

Committee on 13e November, 2013 and submitted as follows:-

He had served as a Senior Finance officer in the former office of

the Prime Minister since October, 2010 and was retained to serve

in the Office of the Deputy President in the same capacity' His

responsibilitiesasSeniorFinanceofficerinvolvedsourcingfunds
from Treasury, budget irnplementation and ensuring the sourced

funds were well utilized.

,lheof{iceoftheDeputyPresidentinheritedfundsfromtheformer
Office of the Prime Mit i.t.t. Whereas an expenditure of Kshs

18,564,000'00 on the hire of the aircraft for the Deprrty President

was charged to the foreign travel vote, the vote had a baiance of

Kshs 2, t4Z,ZSt.ZO only. This was in contravention o[ govemmcnt

financiai regulations and procedures'

He wrote to Treasury on 17th May, 20 13 requesting for more funds

to meet the Office of the Deputy Prcsident's expenditure' He was

under immense pressure to facilitate funding for the trip' At one

stage, he had to physically wa-lk to Treasury severally to follow up

o., ih. request foi more funds. He signed the LSO when there were

no sr tflicient funcls bclieving t hat '[rc;lsrrry rvorrld laLer provirlc

aclditional funds to meet the expenditure'

HewasliaisingwithaMr.Origa,aBudgetOfficcrzrt'l'reasury'who
gave him .oifid.n." that the funds requested for would !e
iiisburteci. I{e aclmitted that the lcttcr daterl tTth May' 2013 coul<l

not have guaranteed the Office of the Deput'y President any funds

disburserrient since it had been written after the procurement had

commenced. Mr. Kamau admitted that this was in contravention of

government procurement regulations and procedures' His dealing

*lth U.. Origa was personal and informai'
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al t) Treasury eventually disbursed funds to the Office of the Deputy
President in June, 2013 - a month after the trip had been made.
The supplier of the aircraft, EADC Ltd was paid on 3'd July, 2013.
I{e had signed the LSO on 15*,May, 2013, a day before the Deputy
President departed the country.

87 . He was not in a position to tel} whether the aircraJt used by the
Deputy President was Lhe sarne as the one specified in the tender
documents. He was not aware of any long-term lease of aircraft
agreement between the Office of the Deputy President and EADC
Ltd or any other Company. He only read about this in newspapers.
Mr. Paul Kamau's written evidence is arnexed hereto as appendix
18.

3.],O.EVIDENCE OF AHMED KASSAM DIRECTOR EADC LTD

Mr. Ahmecl Kassam is of British nationality, but based in South
Africa. He is a Director in EADC Ltd with majority shareholding of
499 shares. He appeared before the Committee accompanied by
Mr. Punit Dipakkumar Vadagama of Kenyan nationality, the only
other shareholder in the Company with one (1) share, together with
a Compaly Attorney. He submit.ted as follows:-

BB. I{e was also a Director in e-ADC Ltd registered in South Africa in
the year 2006. EADC Ltd had not filed returns and conducted an
Annual General Meeting (AGM) by May, 2013 when it was awarded
the tender to supply the aircraft for the Deputy President's tour.
This was because the due date for the first AGM was stili a few
months away. The Company was registered in Kenya on 21"t
November, 20 I 1 and had not transacted any business in lhe
c:ountn, until May, 2013. 'l'his aircraft hirc wirs its first brtsiness in
Keny;r since incorporertion. According to Company Law, a Cornpany
is sr:pposcd 1rl lile rcturns one year aftcr commcnccmcnt of
opcr:rtions. 'l'hc Company had since filed relurns and paLid a l taxes
due to the Kenya Revenue Authority.

,89 Hc admittcd the variances in company names in tender documents
and certificate of incorporation. In tender documents and Company
letterheads the name appearing was EADC Ltd or e-Africa
Development Corporzrtion (pty) Ltd with a trademark. See quotation
documcnts attached as appendix 6, LSO attached as appendix 12
and certificate o[ incorporation attached as appendix 7. He stated
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90.

91.

92

that it was lawful to use trademarks and symbols in marketing arrd

that the variance was legal, though his trademark and symbols

were not registered.

ThoughEADCLtdwasawardedthetendertosuppiytheaircraft'
the 6ompany does not own aircraft but had a contractual
partnership with Vistajet Company from 

-which 
it outsourced the

aircraft. Vistajet Company was based in Switzerland and was one

of the world's most t"prt"bI. companies in hire and leasing of

aircraJt for Very Importalt Persons (VIPs)' The Coinpary currently

has a fleet of 142 aircraft, most of which are less than four (4)

years o1d.

onl5eMay,2013,BADCLtdsignedanagreementwithVistajet
Ltd for the- supply of the aircraJt' In view of the long standing

reiationship B6OC naa established with Vistajet, Vistajet reieased

theaircraftwithoutanydownpayment.Intheaircraftleasingand
hiring business, suppliers wouid in most cases demzrnd for down

paym"ent before reliise of aircraft' There was no comprehensive

ug.""-.rt signed between EADC Ltd and the Office of the Deputy

Piesident but an LSO was issued by the Office of the Deputy

President and sufhced as an agreement'

The type of aircraft quoted by EADC Ltd for supply was Global

Oxpress 6000 but the aircraft actually supplied was Challenger

asb. rnis was normal practice in thc trire or lease of aircraft and in

its bid, the Company had indicated that in the event it was unable

to provid,e the specifiecl aircraft, it would provide a clifferent make

withsimilarfeatures.Thevariationinaircraftwasoccasionedby
the short notice iet which the aircraft, was rcquired. The onl.y

rlistinctive feature I'retween thr: turo airr:raft was that thc Global

Express 600O was iong rangc whrlc ()hallengcr liliO wzrs ,short
rrrnge.Theofficeofthe-I.leprrtvPr-r,.sic]entlvassatisliedwithtlre
aircraft,s conclition artcl s lrecificalior r s. 'l'lre varjrrtion t>f thc eiircl edt

did not have anY imPact on Pricrng'

EADC was dircctly pard Kshs 18,564,000'00 by thc OfflcL: 9l jfe
Deputy President ioi tfr" hire of the arrcraft on 2"d July' 2013' The

oaily Nation newspaper report that vistajet Ltd had invoiced the

Offiie of the Deputy President for the supply and was paid directly

was fa-Ise. Further report by the ncwspaper that there was a long

93.
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term lease agreement for aircraJt hire between the Office of the
Deputy President and EADC Ltd/Vista Jet Ltd was equally untrue.

PART IV

ISSUES FOR DETERMINATION

From the evidence and the testimonies submitted, the Committee
identified the lollowing issues for determination.

(i) Whether instructions for the performance of officia-l duties,
including from the President, should be in writing?
Was the trip urgent?
Whether the cornposition of the delegation was in the best
public interest?
Were government- procurernent regulations and procedures
adhered to in the hire of the aircraJt?
Did taxpayers ge t value for money in the hire of the aircraft?
What was the role of the Deputy President in the organization
of the tour and procurement process for the aircraJt hire?
Were the compa.nies invoived in the tender process for thc
hire of the aircraft compliant with statutory obligations?
Was the loss of the LSOs and LPO deliberate or fraudulent?
Was there attempted cover-up of malpractices?
Was pa5rmer-rt for the aircraft hire reguiar?
Was there a formai icase agreement for the aircraft hire
bt:tween thc OlIice of the Deprrty President and Vista-jct
Company
Was thc: trrp lrcrrcfit:iitl to tht: Kcnyan tax payer?
What is the governrnent policy on travel by oflicials on duty?

(i;)

(iii )

(ir)

(u)

(ri)

(vii)

(viii)
(ix)

(x)

(*i)

(.x ii)
(xiii)

95. 'l'he issues ire artlrlyzt:cl as firllows

(i) Whether instructions for the perforrnance of official duties
including from the President should be in writing?

96. Marianne l(italy, Chief of Staff, Oflice of the Deputy President told
the Committee that she rcceived verbal instructions from thc
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Deputy President to make necessary arrangements for 
- 
the tour'

She further told the Committee that the Dqputy Pr-esident had

received instructions from the President by telephone. At that time,

the President was attending a world Urban Forum in South Africa.

97. No evidence was adduced before the Committee as to whether the

instructions from the President to the Deput5r President were later

put in writing.

Article 135 of the Constitution of Kenya provides that:-

*a decision of the President irt the performance of any,

function of tirc President under this Constitution shall
be in rt-titing and" shall bear tlte seal and signature of
the President."

98-TheCommitteeobservedthatund'erthePublicProcurementand
Disposal Act of 2005 and its enabling regulations' there,was no

p.ori"io., for procurement based on verbal instructions' Whereas

ihe President, instructed the Deputy President on phone' the

instructionsoughttohavebeeniaterputinwritingbytherelevarr.t
Office in thc Presidency but this did not happen' in view of the

ProcurementandDisposalActanditsenablingregulations,read
togetherwithArticlel35oftheConstitution,theCommitteewas

".ti"fi"dthattherewasbreachofthelawinthemannerinwhichinstructions that initlated the process for the aircraft hire were

conveYed.

(ii) Was the triP urgent?

99. Evidence on recor<1 indicates that the President was initially
scheduled to make the tour but instructed his Deputy to represent

hirnirftcritllecame;lpparcrrtthathewouldrrcltmakeitintime
fromsouthAfricawherehewas:rttendingaglobalforum.Evidence
0rr rc<-.or-cl firrlhcr.inriicirtr:s that 1l're instructions by the Presidtrnt to

his Deputy were on phone arnd that the agenda for the tour wzrs to

lobby ihe four couniries to support Kenya's position at an African
Union Sumnrit of Hcads of Statc schecluied for end of May, 2013 in
Addis Ababa, EthioPia.

l00.Inviewoftheforegoing,theCommitteenotedthattheinstructions
came on short noiice Lnd with t.l.e African Union Heads of State

Summitlessthantwoweeksaway,itwasimportantthatthetrip
beund'ertakenurgently.TheCommitteefurtherobservedthatthe
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101.

new government had been in power for less than one month and
was apparently eager to establish a relationship with key African
governments ahead of the sumrnit.

(iii) Whether the composition of the delegation was in the
best public interest?

Evidence on record confirms that the delegation was fourteen (14)
in number and comprised the Deputy President, Chief of Stafl in
the Office of the Deputy President, two Members of Parliament, two
Senators, a Protocol Officer from thc Ministry of Foreign Alfairs and
International Trade, three Security Officers, a Personal Assistant to
the Deputy Presidcnt, two Communications Officers and an
Accountant from the Deputy President's Oflice.

102. ].-urther evidence on record indicates that the Chief of Staff was
rcsponsible for appointing office rs that accompanied the Deputy
President from the Depu(y President's Office. The Officer from the
Ministry of Foreign Affairs and International Trade was appointed
by the Ministry itself on request from the Office of the Deputy
President, while thc Members of Parli:rment were picked through
the leadership of tl.re two I-Iouses (the National Assembly and the
Senate) on request from the Office of the Deputy President,.

I 03. The narnes of those accompanying the Deputy President as
reported by the Auditor General in his speciai audit report attached
hereto as appendix 2 were:-

(i)

(ii )

(iii)
(iu)
(u)

Hon. Alice W. Nga'ng'a, MP
Hon. Yusuf Chanzu, MP
Hon. Naisula Lesuda
1-Iorr- ,Iames Mungai
Ms. Marianne l(ita n.y

Thika Town Constituency
Vihiga Constituency
Nominated Senator
Scnator, Nakunr Count.y
Chie f of Stafl, Office of the
I)cprttv Pres;idcnI
Inlbrmation Of{icer
Information Officer
Accountant. Off icc of ttre
Deputy Presidcnt
Protocol Services, Ministry
of Foreign Affairs
Personal Assistant
Security Officer
Security Officer

(ui)
(vii)
(vit i)

(x)
(xi)
(xii)

Mr
Mr
Mr-

Winston Adeli
Daniel Onyancha
Nclson Ar1cya

(o) Mr. Richard Lemoshira

Mr
Mr
Mr

Kibet Targut
EIijah Kiplimo
Kisio Nicholas
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(xiii) Mr. Kemboi John Cheruiyot - Security Officer

104. The Committee observed that while the tour centred on securit5r,

trade and economic alfairs issues, there was no clear link between
the delegation and the objectives of the tour and that the
composition of the delegation was therefore not in the best public
interest.

(iv) Were government procurement regulations and procedures
adhered to in the hire of the aircraft

Though the committee understood the rationale for the restricted
tend eiing as the method for procuring hire of the aircraJt in view of
the urgency with which the aircraJt was required, a number of
serious irregularities and anomalies in the procurement process

were nonetheless noted, as follows:-

105 LSO No. OB55O10 which initiated payment of Kshs 18,564,000'00
to the supplier had not been signed by all ma-ndatory signatories' It
had one signature of the Vote Head while the rest were missing'
The Committee observed that for an LSO to generate payment, it
must bear all mandatory signatures. Witnesses argued that the
LSO was photocopied by the Auditor General at the initiai stages of
procurement and that by the time of effecting payment, it had been
rluly signed. Though Mr. Evans Nyachio later produced a fully
signed -opy of the LSO, the Committee doubted its credibility and
could nof admit it in evidence. It relied on the one photocopied by
the Auditor Generpl at the time of the audit' In any case, all
concerned witnesses did confirm that the LSO was incomplete at
the point when payment was initiated. The Committee was satisfied
thaf an incomplete LSO'was used to initiate and effect' payment to

the Supplier contrary to Sccl.ion 6it(2) (c) of th<: Pr.rblic liinancr:
Management Act, 2Ol2 which states as follows:-

68(2) in the performance of a function uested under subsection (1)'

an accounting officer shall-

(e) ensure that alt applicable accounting and frnanciol controls,

sgstems, standards, latus and procedures are follou'ted uhen
proating or disposing of goods and seruices and that, in the
^case 

of- goods, ad-equate arrdngements are made for their
anstodg, safeguarding and maintenance '
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106.

107.

In his evidence, Mr. Ahmed Kassam, Dir.ector EADC Ltd, confirmed
that there was no comprehensive agreement signed for the hire of
the aircraJt and that the LSO issued sufficed as an agreement. In
view of the fact that even the LSO relied on was in itself irregular, it
could not in the circumstalces hold as a v:riid agreement for the
purpose of the hire of the aircraft. Since there rvas no separate
comprehensive agreement signed with respect to the hire, then
there was no agreement in totaiity signed between the parties and
this was in contravention of Section 68 (1) (2) and (3) of the Public
Procurement and Disposal Act of 2005 which providcs as follows:-

68(1) 'l'\rc person submitting the successful tender and the
procurement entity shall enter into a u.titteru contract based on
the tender documents, the successful tender, any clarificcttions
under section 62 and aru1 corrections under section 63.

(2) The. uLitten contrctct shall be entered into within the peiod
specifted in the notiJication under section 67(1) but not until ttt
least fourteen dags haue elapsed follotting the giuing of that
notificalion.

(3) No contract is formed betu.teen the person submitting the
success.Ttrl tender and the procurement entity until the utitten
contract is entered into.

The type of aircraft quoted for supply by BADC Ltd was Global
Express 2000 but the one the Company supplied and was used by
the Deputy President was Challenger 850. Mr. Ahmed Kassam,
Director EADC Ltd told thc Committee that this was normal
practice in hire of-aircrafl.; thert if the supplier is unable to provicle
a specified :rircraft, trc coulcl proviclc a diffcrent onc with alrnost
similar specifical ions. Hc submitt.cd that thcre was an agreement
rvith the Olfice ol tlrc l)epr-rty l'residenl to tlris c1l'ecL but coulcl nc.rt

produce it, neither could any witncss from the Office Deputlr
President produce it. The Committee observed tha1, cvcn if there
was such an agr-ecment, it was inconsistent with ttre public
procurement regulations and procedures and thus nul1 and void.
Condition No. 2 at the back of a government LSO attached as
appendix 19 provides as follows:-
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109.

110.

" All seruices are to be carned out stnctlg in accordance
with speciJications giuen. No departure is allouted uithout
our prtor agreement and in utrtting"

108. Mr. Ahmed Kassam, Director, EADC Ltd submitted before the
Committee that the Global Express 6000 type of aircraft was long
range while challenger 850 was short range. He further submitted
that the variation of the aircraft did not have any impact on

pricing. The Committee was however not persuaded by Mr'
k"".r..t'" assertion, and drew the conclusion that in view of the

fact that Global Express 6000 type of aircraft was long range, it
must have been superior to Challenger 850 which was short range

and. that the price should have been revised downwards'

Mr. Evans Nyachio, who was Head of procurement in the Office of
the Deputy President told tl.e Committce that in view of the

u.g".r.y with which the aircraft was required and the fact that the

Office of the Deputy President did not have technical experts on

aircraft to aclvise, it was not possible to distinguish between the

arrcrzrft that was quoted and the one that was supplied' The

aircra{t that was supplied however befitted the status of the Deputlz

President. This is clearly stated in his written evidence ' See

appendix 13.

Mr. Nyachio further told the Committee that though several

Committees should have been established for such procurement,
including thr: Inspection and Acceptance Committee, there was no

such committee in place and that no certificate of Inspection and
Acceptalce was issued with respect to the aircraJt that was hired
for the Deputy President.

Mr. Simon okoth told the committee that quotations for thc tendcr
aw:rrrl tvere invitecl and received on 1Sth May,2013 The bids r'r'ere

evaluatecl the strnre clay and the tendcr irwi.lrdcd to IJADC Ltd on

the same day. He took part in the whole process and submitted
that the Tender Committee evaluated the bids based on
photographs presented by the suppliers. 1n this regard, ttre-co*-itt." 

was satisfied that there was no physical verification or
inspection of the ajrcraJt.

Mr. Abdul Mwaserrah told the Committee that the Office of the
Deputy President was satisfied with the type of aircraft provided by

1i1.
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the supplier. The most significant specification the office
considered while hiring the aircraJt was the ability of the aircraJt to
carry for-rrteen (14) passengers which was the size of the Deputy
President's delegation. The Committee observed that the safety and
comfort of the deiegation ought to have taken precedence over any
other factors and held the view that he was insensitive to the safety
and comfort of the delegation.

I13. Regulation 17(1)(3) and (4) of the Public Procurement and Disposal
Act of 2005 provides that:-

17(1) A procuing entity shall establish an inspection and
acceptance committee

(2) The inspection and acceptance committee shall
immediatelg after deliuery of the goods, tuorks or seruices:-

(a) inspect and u.there necessary test the goods receiued;
(b) inspect and reuieu,, the goods, utorks and seruices in

order to ensure complionce tuith the terms and
specifications of the contract;

(c) accept or rejc'ct, on behalf of the procuring entity, the
deliuercd goods and seruices

ft) "I'he inspection and acceptance committee shall -
(a) ensure that the corcect quantity of goods has been

receiued;
(b) ensure that the goods, utorks or seruices meet tLrc

technical standards defined in the contract;
(c) ensure tlnt goods, works or seruices haue been

cleliuered or completed on time, or that aru1 delag h.as
Lteen notecl;

(d) ensure that all required manuals or documentation
Ituuc beert rt:ceiued;

(e) issue inteim or completion certificates or goods
receiued note, as, appropriate and in accordance u-tith
tlrc contract.

1l4. Written evidence from the Kenya Revenue Authority (KRA), which is
annexed hereto as appendix 20, clearly indicates that EADC I-td
which won thc tender for supply of the aircraft was not tzrx
compliant zrnd had not bcen issued with a tax compliance
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certficate. Government procurement regulations al]d procedures
provide for tax compliance as a factor in awarding tenders, It was
'therefore 

questionable as to how the company was prequalified
without pioduction of a tax complia,ce certilicate. Even if the

"o,,,pury;" 
due date for fitling first tax returns was not yet, it would

still have applied al1d be issued with a tax compliance certificate
for the purpose ofthe tender process.

115. Mr. Paul Kamau, Senior Finalce Of{icer, Office of the Deputy
President admitted that the oflice of the Deputy President did not
have sufficient funds at the time of hiring the aircraft. He further
admitted that he breached government procurement regulations
and procedures by signing LSO No OB5501O for the payment of
Kshs 18,564,000.00 which in essence meant committing the office
of the Deputy President to that expenditure when the office was not
sufficiently exchequered. It is clear from Mr. Kamau's evidence that
the Office received funds in June, 20 13, after the trip had been

made and paid the supplier in July, 2013'

116. Section 26(3) and (6) of the Public Procurement and Disposai Act of
2OO5 provides as follows:-

26(3) All procurement shall be:-

(a) ttLithin the procurement budget of the procurirug entitg and
shalt be plinnecl bg the procuing entitg concerned through
an annual public Procurement Plan;

(b) undertakei Ag o procurement entity as per the threshold
matnx as set out in tle regulations;

(c) handled bg different offices in
initiation, processinq anrl receipt
seruices;

respect of
of gloods,

procuremen.t
uxtrks and

(6) A procuing entitg shall not r:on'tntence anA procurcttletlt
procedure until it is satisfed that sufftcient funds haue been set
aside in its budget to me<'-t lhe oblig|ation s o.f'the resttlting contract.

117. From the foregoing, the Committee was persuaded that the O.ffice

of the Deputy President did not carry out due diligence while hiring
the aircra_ft alld that government procurement regulations and
procedures were breached. The committec was further concerned
with the variation of the aircraJt delivered, and the fact that the
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Office of the Deputy President did not have experts to advise on
aircra-ft neither did it think of outsourcing them thereby making it
difficult to distinguish between the aircraft that was quoted and the
one that was actually delivered.

1 lB. The Committee was also alarmed by Mr. Mwasserah's evidence that
the most significant specification considered was the carrying
capacity of the aircraft. Lack of technical experts and failure to pay
attention to safety aspects amounted to compromising the comfort
and safeff of the Deputy President and his entourage. This was
reckless and cert:rinly not in the country's best interest.

(.r) Did taxpayers get value for rnoney in the hire of the
aircraft?

1 19. A rudirnentary comparative analysis by the Auditor-General of
previous travel by holders of equivalent offices indicates that this
particular transaction fails within range of the competitive. The
Deputy President.'s tour cost a total of Kshs 21,167 ,579.OO
inclusive of cost- of aircraft hire and accommodationl. The former
Prime Minister mzrde 4 international trips on scheduled commercial
flights in the year 2Ol2 at a cumulative cost of Kshs
62,196,460.30, averaging Kshs 15,549,115.O0 per trip. The former
Vice Presiclent made 20 trips on scheduled commercial flights in
the year 2Ol 1 at a total cost of Kshs 122,395,469.15, an average ol
Kshs 6,119,773.50 per trip; and 2 trips in 2Ol2 at a cumulative
cost of Kshs 57,812,26 1.00, averaging 28,906,130.50 per trip. The
former Vice President further made 4 trips to various African
countries by hired aircraft between the year 2010 and 2013 at an
average cost of 11,816,884.98.

1 20. 'l'here is a close co-relation bctween the amount spcnt by the
Deputy Pre siden t and the former VP's t rip on an official tour to
Gzrbon at clifferent times both rn hircd aircraft. The unit cost (cost
per person, per country, per day) for the DP's trip was Kshs
125,997.OO while the one for the former VP was Kshs 123,457.00
as detailed in the table bclow. Though the lbrmer VP's trip was
undertaken in March, 2011 and the one for the DP in May 2013,

I 'I'his cost does not however include the per diem paid to the 4 Members ofParliament who accompanied the

Deputy President. The Committee holds the view that this should be considered as part ofthe total cost to the tax

Payer.
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the cost is close enough to suggest that the services were acquired
at economical price by the respective offices. It is however difficult
to get an accurate comparison because of a multiplicity of
variables.

Comparative Analysir Table
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187,213.75 187,2r3.751 8 187113.75Soulh Sudan 1,497,710.0O

Note

These trips could not be conclusively compared with utmost
objectivity due to the following reasons

(a) The trips were made to different countries;
(b) The Deputy President travelled in 2013 while the other VIPs

travelled in 201 1 and 2012;
(c) The Former Prime Minister and Vice-President used scheduled

commercial flights while the Deputy President used a hired
aircraft.

12 1 . The issue of value for moncy on the mentioned trips would be a
subjective judgment due to the following factors:-

(a) The purposes of thesc trips were differcnt, some of which have
not been realized and need time to be realized . For instance,
section 6.5 of the special audit report gives the purposes of the
DPs trip as short term, medium term and long terrn.

(b) 'I'he value for money element can be determined objectively only
when the intended purpose is measurcd against results and also
where there are other similar players that can be compared
with.

12-2 It was the view of the Auditor General that the service was awarded
to the lowest evaluated bidder. Flowcver, given the fact thurt Lhere
were no direct fligl-rts to connect all the four r:ountrics, it was not
possible to competre ttre cost of hiring a jet tu-rd tltc conrmercizrl
flights to give a fair comment on the economy of procuring the
services.
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123. The Committee observed that the office of the Deputy President,

likeanyotherinstitutionororganization,hasinplacedirectorates
and oi departments mand.ated to carry out specific functions.
While discharging their functions, the directorates and or

departments *. 
"l..ppo""d' 

to function independently from each

other.TheProcurementDepartmentheadedbyMr.EvarrsNyachio,
Senior Assistant Director of Procurement, was responsible for the

hire of the aircraJt. From the evidence tendered, the department
made decisions indePendentlY.

124. Mr. Richard Lemoshira, Assistant Director in the office of Political

Affairs, Ministry of Foreign Affairs and International Trade was

responsiblefortheprovisionofprotocolservicesduringthetour.In
his evid.ence, he never cited interference or influence in the

discharge of his duties'

125. Ms. Maria_nne Kitany, chief of staff, office of the Depu[z President,

toldtheCommitteethatshewasresponsibleforappointingstaff
from the Office of the Deputy President to accompary him' In her

evidence she never cited interference' She further told the

Committee the politicians accompanying the Deputy President were

from the senate and the National Assembly and were nominated by

the leadership of both Houses on request by the Office of the

Deputy President.

126. From the foregoing, it is clear that the Deputy President did not
play any role in the organization of the tour, neither was he

inuotved in Ltre procurement proccss for tl-re a ircratft hire . Any

involvement, ""p"ii^lly 
in the aircraft hire would have amounted to

intt,:r icrt:nce tl'rereby iendering the procttrr:t-'.,erlL l)roccssi trull artd

void.

(vii) Were the companies involved in the tender process for
the aircraft hire compliant with statutory obligations?

Mr. Eric Korir, a Senior Assistant Director of Supply Chain

Mirnagement in the Ministry of Interior and co-ordination of
National Government, told the Committee that he had previousiy

(vi) What was the role of the Deputy President in the
organization of the tour and procurement process for the
aircraft hire?

t27
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served in the former Office of the Vice-President by virtue of which
he had on numerous occasions been involved in the hire of aircraft
for the former Vice-President for official tours. He told the
Committee that the reputation of a company was critical in the
award of tenders for supply of aircraft for hire.

128. Three companies, nameiy, Aircraft Business Management Ltd, Lady
Lori (Kenya) Ltd and EADC Ltd were prequalified by the Office of
the former Prime Minister for supply of air transport services.
Evidence by Mrs. Bernice Gachegu, Registrar-General, indicated
that Lady Lori (Kenya) Ltd last filed alnual returns in the year
2O0B while Aircraft Business Management had not filed returns
since incorporation in the year 2007. EADC Ltd had also not filed
returns since incorporation in the year 2011. EADC Ltd however
toid the Committee that it was incorporated in Kenya in 2011 and
had since the year 2012 when it commenced business, Illed annual
returns ald also remitted taxes to Kenya Revenue Authority (KRA).

Mr. Ahmed Kassam, Compan.y Director undertook to avail
documerrtary evidence to this effcct but failed to do so.

129. As regards statutory obligations to Kenya Revenue Authority (KRA),
written evidence by the Authority alnexed hereto as appendix 2O

indicates that Lady Lori (Kenya) Ltd was compliant and had been
issued with a valid tax compliance certificate No. 19/032325/2013
on l8th June, 2013. Aircraft Business Management (ABM) had
consistently filed annual self-assessment returns since the year
2008, but had been declaring nil income. The Company had been
filing monthly returns but had not been making payments to KRA.
The company had rrot filed Pay as You Earn (PAYE) since it did not
have employces. Its Director, Nichoias Oture Owino, had filed nil
sell assessment returns up to the ycar 20 i 1, which irl<:ludecl the
wile, Alice Atierro Otrtrc's rel.urrls. Mrs. Olurc's accollnt had n<;

further informa.tiotr sinct: she dt:t:l;rres her returns r.tnder the
husbards Personill irlentification Nut'nbcr (l)lN). Ac<:ortling to l(RA,
ABM operates as a middle leve1 entity, getting aircraft hire orders
and outsourcing thr: services. Though the Company was issued
with a valid tax compliance certilicatc No. KIiA 19 lO|O2OT l2Ol3
on 21't March, 2013, it had been profiled for audit together with its
Directors.

130. EADC Ltd was registered for Incomc Tax on 23'd March, 2012 and
was expected to file its first rcturn for the year o[ income 2013 by
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3O*, June, 2014. The company was registered for VAT on Bth

August, 2013. The first return was supposed to be filed from
September, 2013 but had not been filed. The company had not filed
any PAYE returns so far. Company Director Ahmed Haji Kassam
had not filed hi.s Income Tax self-assessment returns for the years
1997, 2OOO and from the year 2OO2 to date. The second Compary
Director, Mr. Punit Vadgama, had only filed his Income Tax self-
assessment returns for the years 2005 to 2008, from which
Kshs. 1,229.00 tax was outstanding. According to KRA records, the
Company had never been issued with a tax compliance certilicate
and had been profiled for a compliance check.

13 1 . From the evidence received, it is clear that Aircraft Business
Management and EADC Ltd are not fully compliant with statutory
obligations as required by the Kenya Revenue Authority and the
Registrar of Companies. Though Lady Lori (Kenya) Ltd is compliant
with KRA requirements, it has not complied with the Registrar of
Companies' rcquirements.

r32.
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(viii) Was the loss of the LSOs and LPO deliberate or
fraudulent?

Evidence from all witnesses from the Office of the Deputy Prcsident
confirmed that they were drawn to the attention of the missing
LSOs and an LPO by the Auditor General in June, 2013 while
conducting the audit. After it was discovered that the LSOs ald
LPO were missir-rg, an internal memo dated 19th May, 2013 was
issued sceking to recover the documents, without success. An
advertisement was put in the iocal daily newspapers on 29tn Juiy,
2013 seeking to recover the LSOs and LPO and to forewarn the
public from transacting with thcm.

Mr. Simon Okoth, Supplies Chain Management Officer in the Officc
of lire l)cprt{-r. Pr-csidcnt tolcl tht: Cornmittee thet lre was thtr
custodian of LSOs and LPOs. The OlTice of the Deputy Presidenl
had ar accounting and monitoring system through which
mor.cment of LSOs ar-id I-POs would be tracked. At thc t.ime of the
transaction in question, this system was down and only became
functional when the Auditor General had come in. for audit. Mr.
Okoth further told the Committee that as the custodian of
accountable documents, he locked them in a cabinet and only
released them when necessary.
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134. Based on Mr. Okoth's evidence, the Committee was not persuaded
by tl-e fact that accountable documents could go missing without
knowledge of officers responsible in the Office of the Deputy
President, untii the Auditor General had to come in and raise the
red flag. The Committee was also convinced that the failure of the
accounting and monitoring system, especially at a time when the
office was to carry out a major procurement, was highly suspect.

135. The memo dated 19th May is signed by Mr. Evans Nyachio for the
Permanent Secretary. The loss of LSOs and LPO rvas discovered in
June, 2013. The author of the memo told the Committee that the
"wrong" date was allegedly erroneously entered on the memo by his
secretary who made reference to correspondence from the Auditor-
General, mistakenly sly dated 19th May, instead of 19th June,
20 13. The Committee found it incredulous that Mr. Nyachio drafts
correspondence and leaves it to his secretary to insert dates for
him. In any event, it was expected thzrt Mr. Nyachio, a senior
experienced officer, would proof-read any correspondence typcd by
his sccretary before signing and dispatching it. Mr. Nyachio was
hard-pressed to explain the occurrencc and later admitted that it
was his secretary who wrote the memo on his behalf.

136. The Committee was not persuaded by Mr. Nyachio's testimony, and
concludcd that the memo was backdated to hoodwink it that action
had been taken swiftly to trace the missing LSOs, when in fact that
was not the case. Indeed the Committee took issue with thc Offlce
for inaction. By this time, the Committee expectcd that external
investigators should have been brought in if internal investigations
had not yielded any fruit.

137. Whereas Ms. Marianne Kitany, Mr. Abdul Mwaserrah and Mr.
Evirns Nyzlchio told thc Con.rmittec that irrternal investigation inl.o
thr: loss of the LSOs and LPO were ongoing, Mr. Simon Okoth, who
rr;rs 1.lrc custoclian oI thc LSOs, t;orrfirrnccl tl'rat lrc hacl not br-'<:n

inte rrogated at ail. In norma-I circumstances, Mr. Okoth would have
been the first or among the first to be questioned if indeed
ir r vcs tig:rtions were on. It vu';r s tltt: ftlrther <:vidcrtcc of Ms. Kitany,
Mr. Mwaserrah and Mr. Nyachio that none of the missing LSOs,
Nos. 0855002, 0855003, 0855005 and 0855011 and LPO No.
7694975 had been traced. But Mr. Okoth, the custodian of the
LSOs ald LPOs, told the Committee that of the four reported
missing, LSO Nos. 0855002 and 085500 1 were not missing as they
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13!)

had been used to pay a supplier. This depicts a disturbing scenario
where the right hald is oblivious of what is in the left hand, right
in the same office.

The Committee observed that the missing LSOs were for the period
May, 2013, just before the Deputy President travelled as their
serial numbers were close to the one that was eventually used to
pay the supplier, EADC Ltd. The missing LSOs were Nos' 0855002,
bAsSoos, 0855005 and 0855011, the LSO that was used to eflect
payment was No. OB55O10. EADC Ltd had apparently entered into
. 

-tht""-y"rt 
Programme Partnership Agreement with Vistajet

Company of Austria on 16th May, 20i3, a day after it had been
awarded the tender. The quarterly payment under the agreement
was USD 73O,O0O-00, with USD 300,000.00 to be paid on 16th

May, 20 13 and the balance of USD 430,000.00 before 25n May,

2013. The serial number of the missing LSOs and the invoice that
appeared in the Daily Nation newspaper of 23'a May, 2014 shows
tfrat tfre transaction was carried out around the same time ' The
committee was therefore able to establish a link between the first
installment of USD 300,000.00 and 1.he invoice of the same amount
appearing in the Nation newspapcr of 23'd May, 2013 and the one

that was used to effect PaYment.

From the foregoing arrd the fact thz,rt Mr. Simon Okoth had not at
all been questioned since the LSOs and LPO went missing, the

committee was convincecl that no internal invesligation was ever

instituted, ancl that the loss was stage-managed with the intcntion
of committing fraud. Efforts were then made, subsecluently, tcr

cover-up this conspiracy and attemptecl fraud'

(ix) Was there attempted cover-uP of malpractices?

140. 'Ihe Committee noted witl-r consiclcrablc conccrll th:tt evcn irftt:r ttrc
officeoftheDeputyPresidenthadconfirmedthatkcydocuments
in thc procurerrrent chain had gr-rnt: nrissitrg, tto t:flt-rrt rvIta1rrt.rct't:t'

was made to investigate the rnatter. 'Ihe Committee further
observed that Mr. Evans Nyachio and Mr. Simon Okoth, who were
at the helm of the }rrocurcrncnt l)cparltrrettt it:r thc ()fficc of t.ht:

DeputyPresident,hadsubsequentlybeenhurriedlytransferredto
ottter ministries not long after a special audit commenced into the
procurement process for the aircraft hire. 'Ihough attempts were

made to characterize these tralsfers as normal and in accordance
with public service regulations and procedures, the committee had
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141.

t42.

143.

reasons to believe that this was linked to the aircraft hire saga,
which had put the Office of the Deputy President on the spot. The
specific targeting of the two officers most directly involved in the
procurement, the timing and the haste with which the transfers
were effected left a telling scent of impropriety that lends credence
to suspicion of complicity, conspiracy and cover-up.

(xl Was payment for ttre aircraft hire regular?

The firm that supplied the zrircraJt was EADC Ltd, as appears in
the company's certificate of incorporation annexed hereto as
appendix 7. However, in the tender documents arrd company
letterheads, the hrm used the narnes E-ADC Ltd or e-Africa
Development Corporation (pty) Ltd with a trade mark. Refer to
quotation documents attached as appendix 6 and LSO attached as
appendix 1 1.

Mr. Ahmed Kassam, a Director in the company, told the Committee
that it was lawful to use names designed with trade marks for the
purposes of marketing, but payment would only be made to the
name appearing in the certificate of incorporation. This testimony
was corroborated by the Registrar of Companies.

The (l Pay system advice annexed hereto as appendix 9 clearly
indicates that payment was made to trADC Limited, the bonafide
supplier of the aircraft. The Committee however expressed concern
that multipiicity of names could be used to defraud the
governmen t.

("i) Was there a formal lease agreement for hire of the
aircraft between the Office of the Deputy President and
Vistajet Cornpany?

144. 'l'he Dzrrly Nation ncwspaper in its edition of 211.,1 May, 2013
rr:portecl extensively on this mattcr. On page 6 of its report
:rlt:rchccl hcrcto as ;rppendix 21, thc pirpe r clairlcd thirt thc Officc
of the Deputy President had entered into an agreement with a
Swiss firm, Vistajet, for the lease of al executive jet and that the
office would pay USD 300,000.00 (l(shs 25, 140,000.00) :rs first
instalmcnt. The newspaper also published a Vistajet invoice dated
15tt'May, 2013 for the USD 300,000.00 addressed to the Office of
the Deputy President.
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145. Evidence by witnesses from the office of the Deputy President arid

the Supplier of the aircraft, EADC Ltd indicated that there was no

lease agieement for hire of the aircraft. It was a one-off tra,saction
at a cost of USD 22L,OOO.OO (Kshs 18,564,000'00) payable at once'

Payment of the amount was made in July, 2013' The Committee
further heard from the witnesses that Vistajet was an associate or
partner of EADC Ltd for the purposes of suppiy of air transport
services. In the circumstances, Vistajet could not deal directly with
the Office of the Deputy President.

146. In view of the foregoing, the Committee, vide its letter Ref'

NA/PAC/CORR/2O13/2Bdated30thJuly,20l3attachedheretoas
appendix2linvitedtheNationMediaGroupLtdtoassistinthis
investigation by sharing information in its possession, but it never

.pp..."dbeforetheCommitteenoracknowledgedreceiptofthe
invitation letter. Whereas the committee commended the Daily
Nation for whistle blowing, it faulted it for not being forthcoming on

its aliegations to help the committee get to the root of the matter,
in the best public interest.

147. Based on the evidence and testimonies tendered to the committee,
it appears there was no lease agreement executed between the

Offiie of the Deputy President and Vistajet Ltd. Evidence on record
indicates that this was a one-off hire transaction for which the

OfficeoftheDeputyPresidentpaidthesumofUSD22l,000'00
(Kshs 18,564,000.00).

148. However, the highly unusua-I loss of LSOs and LPO, considered
together with the alleged mysterious direct contact between Vistajet
and the office of the Deputy President, leaves lingering suspicion
that there might have been an attempt to irregularly and illegally
commit government to a long-term engagement, arld even create

opportunity for corruption through kick-backs'

(xii) Was the trip beneficial to the Kenyan Tax-Payer?

l4g.Evidenceonrecordindicatesthattheprimarypurposeofthetrip
was for the Deputy President to seek the backing of four African
states,namelyComgoBrazzaville,Ghana,NigeriaandGabonin
supporlingKenya,sagendaatanAfricanUnionSummitofHeads
of btate held on 26ft and 27th May,2013 in Addis Ababa, Ethiopia.
The agenda was ostensibly in respect of the economic and security
challenges Kenya was facing because of the situation iI Somalia;

and enhancing intra-Africa trade. Kenya government regarded the
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four nations as influentia-l and capable of helping to lobby in favour
of Kenya's stated agenda at the Summit.

150. The Committee did not access evidence showing how exactly the
four countries lobbied by the Deputy President assisted Kenya's
cause in Addis Ababa. Subsequent written evidence from the
Ministry of Foreign Affairs and Internationa-l Trade annexed hereto
as appendix 22 appears to suggest that the tour may have borne
some benefits as the summit apparently made resolutions in favour
of Kenya's agenda that the Deputy President had ostensibly been
pursuing on the tour.

151.

t52

1.53.

In the absence of evidence clearly indicating how the four countries
dealt with Kenya's agenda at the Addis Ababa AU Summit ald
further how exactly this tied with the Deputy President's tour, the
Com mittee found it difficult to conclusively determine whether
indeed the trip accrued any beneficial value to taxpayers.

(xiii) What is the government policy on travel by oflicials on
duty?

Mr. Abdul Mwaserrah told the Committee that the government did
not have in place a policy on travel by serrior government officials
while on duty, and that the government procurement regulations
and procedures would apply when procuring transport. Ms.
Marianne Kitany testified before the Committee that the
government had in place a transport policy for senior government
officials, but the policy was archaic and undergoing review.

From their evidcnce, it is clear that the government should enact a
comprchensive travel poiicy to adciress the issue of travel by all
c:rdres of officials.

41 lPage



PART V

CULPABILITY

154. On the basis of the evidence received, testimonies submitted and

the issues carefully considered and determined, the committee
drew the following conclusions:-

(r) HIS EXCELLENCY PRESIDENT UHURU KENYATTA

155.

156.

Evid,ence before the Committee indicates that the trip in question

was initially meant to have been undertaken by the President'

Unable to travel due to other commitments, the President

instructed his Deputy to travel on his behalf. Article 147 of the

Constitution provides, inter alia, as follows:

147(1): The Deputg President shall be tlrc pincipal assistant of the

Presid-ent and shall deputise for the President in tlle execution of the

Pre side nt' s functio ns.

(2): The Deputy Presid'ent shall perform the functions confered
Ug tii.s Constitution and. any other functions of the President as the

Pr e sidertt ma14 as si g n.

The Committee finds that the President properly assigned a

function to the Deputy President as his principal assistant in
accordance with the Constitution.

Article 135 of the Constitution provides that "A decision of the

Presid_ent in tlrc performaftce of ang function of the President under
this constitu tion shall be in tunting and shall bear the seal and

signature of the President".

It is the considered opinion of the comnrittce that the import of
this constitutional provision is that a-il decisions and instructions
of the President related to the performalce of any of his state

functions must be in writing. This, in the Committee's considered

view, is even more imperative where those decisions ald
instructions occasion expenditure of pubiic funds. The committee
believes that in designing Article 135, framers of the constitution
must have been moLivated by, among other factors, the significance

157.

158.
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of avoiding ambiguity and possibie misapplication of the
President's delegated authority.

159. The Committee finds that the Deputy President was undertaking a
presidential function delegated to him by the Head of State, and,
therefore, further that the instructions to perform that function
should have been in writing as required by Article 135 of the
Constitution. The Committee found no evidence that the
President's instructions to his deputy had been put in writing.

16O. The Committee considers this a breach of the Constitution in both
letter arld spirit, and strongly warns against this kind of informal
conveyance of official Presidential instructions. The Committee
advises the President that Article 135 of the Constitution, as is the
case with the rest of the Constitution, must be strictly obeyed.

(II) HIS EXCELLENCY DEPUTY PRESIDENT WILLIAM RUTO

161. The Deputy President undertook the tour in his official capacity as
the President's principal assistant. The transaction involving the
hire of the aircraft was therefore occasioned by his performance of
this official duty.

162. The Deputy President was accompanied by a delegation thirtecn
(13i persons consisting of eight (B) members of his stalf led by the
Chief of Staff, one (1) officer from Foreign Affairs, two (2) Members
of the National Assembly and two (2) Senators. Thc criteria and
rationale for selecting this travelling party is unclear and their
specific value to the trip not manifest. None of the members of this
delegation appears to be a specialist, expert or leader in any of the
thematic arezrs that the Depr.rty President was ostensibly lobbying
regional support for. 'l'liere is accordingly no apparent logic in how
the delegation was picked.

163. The Committee holds the view ald strongly advises that selection
of delegations for State assignments should be influenced and
determined by relevance ald definitive vzrlue to the purpose of the
assignment. This will forestall any possibility of wasting taxpayers'
money on joyriders and busybodies.
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164. The Committee, nonetheless, found no evidence to indicate that the
Deputy President was directly involved in the procurement process

for the hire of the iet that he used on this trip.

(rrr) MS. MARIANNE KITANY

165. As Chief of Staff in the Offrce of the Deputy President, she was
responsible for supervision of the full complement of officers in that
ofhte. The buck, accordingly, stops with her in respect of the
performance of the members of staJf under her watch'

166. The Committee holds Ms. Kitaly liable on account of the following:-

(a) She misled the Committee on the actual status of the missing
Local Furchase Orders (LSO). Whiie she repeatedly insisted
before the Committee that four (4) LSOs were missing and none
had been traced, one of her subordinates, Mr. Simon Okoth,
who was the custodian of the LSOs, tendered credible evidence
proving that in fact two of the allegedly "lost" had actua'1ly been

traced and had even been used for other subsequent
transactions.

(b) She misled the Committee further by asserting that internal
investigations had been instituted into the alleged loss of the
four missing LSOs, when in fact no such investigations were

ever initiated, either by herself or any of her officers' The

Committee found that not a single member of staff, including
those bearing direct responsibility for the custody and safety of
the missing documents had been interrogated close to six (6)

months after the LSOs were reported missing.

(c) The Committee found her inertia and failure to act a case of
clereliction of duty. She did not institute or recommend to the
Public Service Commission (PSC) any disciplinary action against
officers who obviously misharrdled the procurement process tn
the aircraft hire. Instead, she had the two officers most directly
involved hurriedly transferred to other ministries.

(d) The Committee further considers Ms. Kitany an accomplice in
apparent cover-up of what is clea-rly a case of an attempted
procurement scam. Her failure to commence or recommend any
investigations into circumstalces surrounding the loss of the
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LSOs close to six months after the LSOs went missing is
suspect. The Committee also found it highly suspicious that Mr.
Simon Okoth and Mr. Evans Nyachio were hurriedly transferred
from the Office of the Deputy President in the midst of this
storm. There is good reason to believe that this was part of the
wider cover-up scheme.

(e) Ms. Kitany also quite inexplicably delayed in formally conveying
instructions for the commencement of the procurement process.
Whereas the process commenced on 14ft May, 2013, the memo
to that effect was received by the head of procurement on 16th
May, 2013, a day after the Deputy President had travelied, with
Ms. Kitany as part of the travelling delegation.

(0 Ms. Kitaly bears responsibility for the failure of the
procurement internal control mechanism in the Office of the
Deputy President at the time the process of the hire of the
aircraft was ongoing.

(IV) DR. MOI{AMED ISAHAKIA

767 . Ii,e was an Accounting Oflicer in the Office of the Deputy President,
in a transitory capacit5r. He was not involved in the procurement
process for the hire of the aircraft and the Committee does not find
him liable for any wrongdoing.

(v) MR. ABDUL MWASERRAII

168. FIe was in charge of administration in the Office of the Deputy
President. The procurement docket was under his jurisdiction. The
Committee finds Mr. Abdui Mwaserrah culpable on account of the
following:-

Breach of Eovernment financial regulations and procedures

(zr) He approved and signed the I.ocal Service Order (LSO) for the
hire of the aircraft when the Office of the Deputy President did
not have adequate funds to meet that transaction. In so doing,
he breached section 26 (3) arrd (6) of the Public Procurement
and Disposal Act of 2OO5 which provides as follows:-
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(a)uithin tlrc procurement budget of the procuing entitg
and shall be planned bg the procunng entitg concerned
through an anrtual public procurement plan;

(b)undertaken by a procurement entitg as per the threshold
matrix as set out in the regulations;

(c) handled by different ofJices in respect of procurement
initiation, processing and receipt of goods, rttorks and
seruices;

Mr. Mwaserrah told the Committee that the most significant
specification the Office of the Deputy President was looking at
while procuring hire of the jet was the aircraft's carrying capacity of
fourteen (14) passengers, which was the size of tlle delegation' In
the Committee's opinion, safety of the delegation ought to have
taken precedence over carrying capacity. The Committee holds the
view that his negligence could have compromised the safety of the
delegation, contrary to public inferest.

(6) A procuring entitg shall not commence ang procurement
proced"ure until it is satisfed that suffcient funds haue beerL set
asid,e in its budget to meet the obligations of the resulting
contract.

Tender srrecifications uis-a-tis safety of the dele atron

Missin LSOs

a) He was not aware that four (a) LSOs were missing from the
Office of the Depu[r President until the Auditor General raised
the red flag while conducting the audit;

b) trven after it was established and confirmed by the custodian of
the LSOs in lhe O ffice of the Deputy Pre sident that out of the
reportedly missing four (4) LSOs, two were not missing but had
in fact been used for other transactions, Mr. Mwaserrah
appeared before the Committee twice ald maintained that none
of the four (4) missing LSOs had been recovered;

c) He misled the Committee by testifying that investigations had
been lodged into the case of the missing LSOs. But this was not
in fact the case. Even Mr. Simon Okoth, the Supplies Chain
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Malagement Officer who was the custodian of the LSOs had not
been interrogated at all, months after the disappearance of the
LSOs under his watch. The Committee observed that if at all
investigations were ongoing, Mr. Simon Okoth should have been
the first witness to be questioned.

Failure of internal procurernent control mechanisms (manual
registers)

a) Mr. Mwaserrah shares in the responsibility for what was clear to
the Committee as a deliberate effort to compromise and take
advantage of the internal procurement controi mechanism in the
Office of the Deputy President, at the time of procurement for
the hire of the aircraft. It is this internal control mechanism that
tracks the movement ol LSOs and LPOs. The fact that this
mechanism did not function during this particular transaction
and only became operational when the Auditor General came in
for the audit raises definite suspicion.

(VI) MR. EVANS NYACHIO

i69. I.Ie was a Senior Assistant Director of Supply Chain Management in
the Office of the Deput5r President and accordingly, headed the
procllrement docket in the Office at the time of appearance before
the Committee. He had since been transferred to the Ministry of
Industrialization and Enterprise Deveiopment in the same capacity.
'lhe Committee finds Mr. Evans Nyachio culpable on account of the
following:-

Brcach of governm e nt frnanciai re guiations anci Trroce <iures

Mr. Nyachio signed the LSO lor the hire of the aircraft while wel]
aware that as at that moment the Office of the Deputy President
did not havc adequate funds lbr the activity. In so doing, he
breached section 26(3) and (6) of the Public Procurement and
Disposal Act.

Breach of government procurernent regulations and procedures

(a) Mr. Nyachio failed to ensure the establishment of an Inspection
and Acceptalce Committee for the purpose of this procurement.
As a result, no Inspection and Acceptance certificate was issued
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as required by the procurernent law. This exposed the delegation
to potential risk.

(b) He allowed EADC Ltd to supply an aircraft different from what it
had specified. Condition No. 2 at the back of a standard LSO

(attached lrcreto as appendix 24J provides that:-

. All seruices are to be carried out strictlg in accordance with
specifi.cations giuen. No depariure is allouted utithout our pior
agreement and in writing."

In as much as the supplier had indicated in the tender
documents that it would supply a fairly similar aircraJt in the
event the one quoted was not avajlable, no evidence was
presented to the Committee of arry agreement in this respect, as

required.

(c) He should bear responsibility for the award of the tender to

EADC Ltd even when the firm did not produce a tax compliance
certificate contrary to government procurement practices.

Missins LSOs

a) He '"vas not aware that some LSOs a:rd an LPO were missing
from the Office of the Depr.rty President until the Auditor General
established the loss while conducting the audit.

b) Even after it was established and confirmed by Mr' Simon
Okoth, the custodian of the LSOs, that out of the reportedly
missing four (4) LSOs, two were not missing but had in fact been
used for other transactions, Mr. Nyachio appeared before the
Committee twice and maintained that none of the four (4)

(d) In view of the fact that an incomplete LSO was used to initiate
payment to the supplier, the LSO could in the circumstances
not be held as a valid agreement for purposes of hire of the
aircraft. Indeed there was no comprehensive agreement signed
between EADC Ltd and the Office of the Deputy President in
that regard. The Committee was satished that there was no valid
and binding contract between the two parties, ald this
contravened section 68(1)(2) and (3) of the Public Procurement
ald Disposal Act, 20O5.
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missing LSOs had been traced. He went to the extent of
advertising the loss of the four (4) LSOs and an LPO in the
press;

c) He misled the Committee by testifying that investigations into
the case of the missing LSOs were ongoing. This came against
the backdrop of credible evidence that this was indeed not ttre
CASE.

The fajlure of the internal control mechanism (manual register)
during the procurement process for the hire of the aircraft appears
to have been a conspiracy by personnel in the Office of the Deputy
President to defraud government, and he could have been part of
the conspiracy. The failure of the mechanism made it impossible to
trace the movement of LSOs and LPOs Ieading to their easy
disappearance.

(vrr) MR. SIMON OKOT}I

170. He was a Supply Chain Management Officer in the Office of the
Deputy President, by virtue of which position he was the custodian
of LSOs and LPOs during the time of the transaction in question.
He had since been transferred to the National Treasury in the same
capacity. 'fhe Committee finds Mr. Simon Okoth culpablc on
account of the following.-

(n) It is sllspect that some l,SOs and an I.PO went missing yet he
could not notice until the Auditor General raised the red flag
whilr: condrrcting thc auriit, months later. He is the principal
suspect in the loss of thc LSOs and LPO.

(b) The Commiltce is further satisfied that he was an accomplice of
Mr. Abdul Mwaserrah, Evans Nyachio and probably others in a
possible conspiracy that may have compromised the
procurement internal control mechalism during the hire of the
aircraft, with i11 motive.

T
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17 t.

(rx) MR. AIIMED KASSAM

L72. A South Africa-based British national, Mr. Kassam is the majority
shareholder and a Director in EADC Ltd. He was involved in the

tendering for the supply of the aircraft on behalf of EADC and the

Committee finds that:-

(a) His initiat reluctance to appear before the Committee (though he

eventually did present himself) was suspect;

(b) He misled the Tender committee by asserting that the aircraft
hehadquotedwasavailablearrdreadyforinspectionatthe
Wiison Airport, Nairobi when this was not the case;

(c) His prequalification as a supplier and subsequent award of the' 
tendir without production of a tax compliance certificate was a
breach of the procurement law and procedures;

(d) Evidence from the Kenya Revenue Authority (KRA) indicates that
EADCLtdhadneverpaidtaxesandhadbeenprofiledforaudit
in respect of tax comPliance;

(e) He supplied the Office of the Deputy President with an aircraft
different from what he had quoted, in breach of the procurement
law on variation.

(url MR. PAUL KAMAU

He was a Senior Finance Ofhcer in the Office of the Deputy
President and headed the hnance docket. The committee holds

him culpable lor breach of government financial regulations and

proceduies. He admitted to having committed the Office 9f th9

beputy presid.ent to incur expenditure on the hire of the aircraft
when there were no sufficient funds for that budget line' In so

doing, he breached Section 26 (3) and (6) of the Public Procurement
a-nd Disposal Act of 2005.

It is noteworthy that the committee observed that there seems to

have been an attempt to unduly influence the Office of the Deputy
president into entering a long-term contract with EADC Ltd and/or
VISTAJet for supply of aircraJt services. It appears these attempts
were abandoned when this matter attracted public attention. This
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PAITT VI

RECOMMENDATIONS

176. The Committee recommends as follows:-

Breach of overnment financial and Drocurement

(i)

re Eulations and procedurcs

The Ethics and Anti-Corruption Commission (EACC) should
inve stigate:-

(a) Ms. Marianne Kitany, for dereliction of duty, inertia and
possible conspiracy to delraud government and/or cover-
up of the same. The investigation should include inquiry
into her inexplicable failure and/or refusal to commence
investigations into the loss of LSO s and LPO; failure of
thc Office of the Deputy President's internal procurement
control rnechanism at the time of the transaction in
question leading to the disappearance of the LSOs and
I.PO; and the suspicious hurried transfer of Mr. Evaris
Nyachio and Mr. Simon Okoth from the Office of ttre
Deputy President in the midst of the audit.

(b) Mr. Abdul Mwasserah for breach of government finalcial
regulations and procedures; br:each of government
procurement regulations ald proccdures; loss of LSOs
and LPO; and failure of the Office of the Deputy
President's internal control mechanism at the time of the
transaction in question leading to tl're disappcaralce of
I-SOs ancl I-PO.

(.) Mr. Evans Nyachio for brc:r<:h of governmenl. financierl
regulations and procedures; breach of government
procurement regulations and procedures; loss of LSOs
and LPO; and failure of thc Officc of tl're Deput5r
President's internal control mechanism during the
transaction in question leading to the disappearance of
LSOs ard LPO.

(d) Mr- Simon Okoth for breach of government procurement
regulations and procedures; and loss of LSOs and LPO.

T
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(i i)

(e) Mr. Paul Kamau for breach of government procurement
regulations and procedures.

(0 M.. Ahmed Kassam, Director of tl e EADC Ltd for possible
conspiracy to violate government procurement regulations
and procedures to tilt the advantage to EADC Ltd in the
award of the tender to supply the aircraft.

The Principal Secretary responsible for the Office of the
Deputy President must take necessary steps to ensure that
government procurement regulatiorrs and procedures are

always strictly adhered to while procuring goods and services
in that Office. Towards this end, he must present to the
Nationa-l Assembly an action taken report on or before 30h
June,2O14

Adherence to governrnent financial regulations and

(iii)

(iu)

(v)

roce dures

The Committee notes with grave concern the apparent
widespread financia-l ald procurement malpractices within
government, fanned by a culture of impunity that appears to
routinely condone breach of procurement procedures and
financial regulations. The Cabinet Secretary, Treasury, is
advised to take urgent remedial measures and submit a

comprehensive report to the National Assembly within six
months from the date hereof.

The Principal Secretary responsible for the Office of the
Deputy Presidcnt should take necessary steps to ensure that
government financial regulations and procedures are at all
tinres strictly zrdhered to whilc ir-rcurring expenditure at the
Ofhce. Towards this end, he must present to the National
Assembiy an action taken report not later than 3ott' June,
20r4',

Government policY on travel for officials

The Committee observed that civil servants are often forced to
work within virtually impossible timeiines in respect of travel
schedules for government VIPs. The Committee nonetheless
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strongly holds the view that pressure of time and haste must
never be used as an excuse for breaching government
financial and procurement regulations- Procurement and
Financial laws, ru1es, regulations and practices sufficiently
provide for legitimate mears of acting in such circumstances.

(vi) The Principal Secretary, Treasury, in consultation with
relevant ministries, must as a matter of urgency take
appropriate action to ensure that the Government has in
place a comprehensive policy on travel for its Officers, which
policy must be consistent with pubiic interest.

(vii) That policy should extend to selection of delegations for State
assignments, to ensure that this is influenced and
determired by relevance and definitive value to the purpose
of the assignment to forestall wastage of taxpayers' money on
joyriders and busybodies.

(viii) The Kenya Revenue Authority (KRA) should immediately
audit Aircraft Business Management Ltd and EADC Ltd with
a view to ascertaining their tax compliance and holding them
accountable in the event they are not.

(ix) Lady Lori (Kenya) Ltd, Aircraft Business Management Ltd and
EADC Ltd must take appropriate action to ensure that they
comply with all statutory obligations as required by the
Registrar of Comparies not later than 30th June, 2014 failure
of which they should be blacklisted from doing busincss with
the government.

(x) The State Law Office and the Department of Justice should
take necessaqr steps to ensure improvement of management
framework at the ComPanY Registry.

Conveyance of official instructions and directives

(ri) The President is the custodian of utmost fidelity to the
Constitution of the Republic. He bears a high responsibility
for obeying the letter and spirit of the Constitution. He must
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at a-11 times adhere to Article 135 of the Constitution by

ensuring that all his decisions and instructions in respect of
his officiai functions are in writing.

(xii)

Bu etarv allocation to the Oflice of the Auditor General

(xiii) Both the National Assembly and the Executive should take
the Auditor
to enable it

Whistle Blowing

The Principal Secretary responsible for the Office of the

President and the Office of the Deputy President should take

appropriate steps to ensure that al1 instmctions and

ai*"iiu." for implementation within their offices, especially

those with financial implication, are always formal for ease of
accountability.

necessary steps to ensure that the Office of
General is always a-llocated adequate funds
function effectively and efficiently.

(xiv) The Committee encourages the practice of Whistie Blowing,
and recommends strong deliberate government measures to

motivate, encourage and support the practice' The Committee

particularly commends the Daily Nation Newspaper and the
media in general for bravely and gallantly blowing the whistle
on the mlssing LSOs and LPO, among others issues, which
exposed this grave matter. This public spirited endeavor is

highly encouriged. The Committee also urges whistle blowers

to'be forthco-i.rg in sharing information with invesligative
ir-rstitutions such as Parliament and the Ethics and Anti-
Corruption Commission (BACC) to assist in getling to the root
r:f maitcrs under investigation, in the best public interest'

END
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MIN No 302l2014:- CONFIRMATION OF MINUTES OF PREVIOUS SITTINGS

Minules of the sittings of the Committee on the matter of the
Deputy President for a tour of four African nations namely;
Nigeria in May,2013 were confirmed and signed by the Chair

hire of an aircraft for the
C.ongo Brazzaville, Gabon,

1. Breach ofgovernment linancial and pllo cu re nr e nllcgqlallo ns_aadprale dtuc!

ti) The Ethics and Anti-Corruption Commission (EACCJ should investigate:-

(al Ms. Marianne Kitany, for dereiiction of duty, inertia and possible
conspiracy to defraud government and/or cover-up of the same. The
investigation should include inquiry into her inexplicable failure and/or
refusai to commence in./estigations into the ioss oi LSOs arrd LpC;
failure of the Office of the Deputy President's internal procurement
control mechanism at the time of the transaction in question leading to
thc disappearance of the LSOs and LPO; and the suspicious hurried
transfer of Mr. Evans Nyachio and Mr. Simon Okoth from the 0ffice of
tho Degruty Presidcnt in thc rnidst of lhe audrt_

(b) Mr. Abdul Mwasserah for breach of government financial regulations
anrl ltrot:ctlu res; breat:h clI govcrnment procurement regulations and
procedures; loss ofLSOs and LPO; and failure of the 0ffice ofthe Deputy
President's internal control mechanism at the time of the transaction in
question leading to the disappearance of LSOs and LPO.

(cJ Mr. Evans Nyachio for breach of government financial regulations and
procedures; breach of government procurement regulations and
procedures; loss ofLSOs and LPO; and failure ofthe Office ofthe Deputy
President's internal control mechanism during the transaction in
question leading to the disappearance of LS0s and Lp0.

2

MIN No. 303/2014:- CONSIDERATION AND ADOPTION OF REPORT

The Committee considered and adopted its report on the matter of hire on aircraft for the
Dcpury President for a tour of four African nations namely; Congo Brazzaville, Gabon,
Nigeria and Ghana in May 2013 with the following rccomm endatio ns:-



td) Mr. Simon 0koth-for breach of government procurement regulations
and procedures; and loss of LSOs and LP0.

(eJ Mr. Paul Kamau for breach of government procurement regulations and

procedures.
(0 Mr. Ahmed Kassam, Director of the EADC Ltd for possible conspiracy to

violate government procurement regulations and procedures to tilt the

advantage to EADC Ltd in the award ofthe tender to supply the aircraft'

tiD The Principal Secretary responsible for the Office of the Depury President
must take necessary steps to ensure that government procurement

regulations and procedures are always strictly adhered to while procuring
goods and services in that Office. Towards this end, he must present to the

National Assembly an action taken report on or before 3[u June, 2014

('l The Committee notes with grave concern the apparent widespread financial
and procurement malpractices within government, fanned by a culture of
impunity that appears to routinely condone breaches of procurement
procedures and financial regulations. The Cabinet Secretary, Treasury, is
advised to take urgent remedial measures and submit a comprehensive
report to the National Assembly within six months from the date hereof.

[ii) The Principal Secretary responsible for the Office of the Deputy President
should take necessary steps to ensure that government financial regulations
and procedures are at all times strictly adhered to while incurring
expenditure at the 0ffice. Towards this end, he must present to the National
Assembly an action taken report not Iater than 3Oth lune, 20L4;

[iii) The Principal Secretary responsible for the 0ffice of the Deputy President
should take disciplinary action against Mr. Paul Kamau for breach of
government financial regulations and procedures. [n this regard, he must
present to the National Assembly an actiotl takcn report not later than'101h

fune,2014

(iuJ The Committee observed that civil servants are often forced to work within

virtually impossible timelines in respect of travel schedules for government

VlPs. The Committee nonetheless strongly holds the view that pressure of

time and haste must never be used as an excuse for breaching government

financial and procurement regulations. Procurement and Financial laws,

2. Adherence to government financial regulations and procedures

3. Government policy on travel for official5



rules, regulations and practices sufficiently provide for Iegitimate means of
acting in such circumstances.

(") The Principal Secretary, Treasury, in consultation with relevant ministries,
must as a matter of urgency take appropriate action to ensure that the
Government has in place a comprehensive policy on travel for its 0fficers,
which policy must be consistent with public interest.

["i) That policy should extend to selection of delegations for State assignments,
to ensure that this is influenced and determined by relevance and definitive
value to the purpose of the assignment to forestall wastage of taxpayers'
money on joy riders and busybodies.

4. Cornp[iancc with statutor-v obligations

(viiJ 'lhe Kenya Revenue Authority IKRAJ should immediately audit Aircraft
Business Management I-td and EADC Ltd with a view to ascertaining thcir tax
compliance and holding them accountable in the cvent they are not.

(viiiJ Lady Lori (Kenya) Ltd, Aircraft Business Management Ltd and EADC Ltd must
take appropriate action to ensure that they comply with all statutory
obligations as required by the Registrar of Companies not later than 30d
)une, 2014 failure of which they should be blacklisted from doing business
with the government.

[ix) The State Law 0ffice and the Department of Justice should take necessary
steps io ensure improvement of management framevrork at the Cornpany
Registry.

[") '].he l'rcsirlcrrt rs the custodiarr of utmost lidelity to the Constitution of the
Republic. ["le bears a high responsibiliry for obeying the lerter and spirit df
the Constitution. He must at all times adhere to Article 135 of the
(lonstitution by ensuring that all his decisions and instructions in rcsperct of
his official functions are in writing.

(xi) The Principal Secretary responsible for the Office of the Presidenr and the
Office of the Deputy President should take appropriate steils to ensure that
all instructions and directives for implementation within their offices,
especially those with financial implication, are always formal for ease of
accountability.
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6. Budgetary allocation to the 0ffice of the Auditor General

(xiiJ Both the National Assembly and the Executive should take necessary steps to
ensure that the 0ffice ofthe Auditor General is always allocated adequate

funds to enable it function effectively and efficiently.

7. Whistle blowing

[xiiiJ The Comminee encourages the practice of Whistle Blowing, and
recommends strong deliberate government measures to motivate, encourage
and support the practice. The Committee particularly commends the Daily
Nation Newspaper and the media in general for bravely and gallantly
blowing the whistle on the missing LSOs and LPO, among others issues,
which exposed this grave matter. This public spirited endeavor is highly
encouraged. The Committee also urges whistle blowers to be forthcoming in
sharing information with investigative institutions such as Parliament and
the Ethics and Anti-Corruption Commission fiIACC) to assist in getting to the
root of matters under investigation, in the best public interest.

Ilon. lames Bett and Hon. Kareke Mbiuki dissented to the report because of
Recommendation 1(i) requiring investigations by the Ethics and Anti-Corruption
Commission (EACC) and declined to sign it to signify their endorsement of findings and
rccommendations. The Members were of the view that the recommendation was harsh.

MIN No. 3O4 /2013:- 4!IOIIRNI/ilrN.f

There being no other business to transact, the sitting ended at five minutes past eleven in
the morning.

st(;NItD..........
({.lrair)

r\ 2-a tDATE...........
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MINUTES OF THE SEVENTY FIRST OF THE PUBLIC ACCOUNTS COMMITTEE [PAC)
HELD ON WEDNESDAY. 4TH DECEMBER, 2013 AT 12.30 P.M, IN COMMITTEE ROOM 9.

MAIN PARLIAMENT BUITDING



MIN No.239l2013:- NFIIl ION iUIN 1'11 EV IN

Confirmation of minutes ofprevious sittings was deferred to the next sitting

MIN No. 24.0/2013: EVIDENCE: MR. AHMED I(ASSAM, DIREC.I,OR. EADC I,TD

I n tlle tllil tto f ol' thc t- ('lr it no{' ;t tI'cra ft [o r the Deputy President for an ofFicial tour of
four African nations in May. 2013

Mr. Ahmed Kassam, Director, EADC Ltd, the company that supplied the aircraft used by the
Deputy President during the tour submitted as follows:

(i) e-ADC Ltd was registered in South Africa in the year 2006 as Electronic African
Development Corporation. The Company was also registered in Kenya in
November,2011 as EADC Ltd. The Kenyan Company had not filed returns and
held an Annual General Meetlng (AGM) by May, 2013 when it was awarded the
tender to supply an aircrafg for the Deputy President's tour. This was because
the due date for the first AGM was still a few months away. The Company was
registered in Kenya on 21'r November, 2017 and did not do business in Kenya
unhl May, 2013. According to the )aw, a Company is supposed to file returns one
year after commencement of business.'lhe Company had since filed returns and
paid taxes fully;

(ii) It was true that there were variances in names in tender documents and
certificate of incorporation of EADC Ltd. Though EADC Ltd was awarded the
tender to supply the aircraft, the Company does not own aircraft but had a

contractual partnership with Vista Jet Company from which it outsourced
aircraft.

(ii| On 15th May, EADC Ltd signed an agreement with Vista Jet Ltd for the supply of
the aircraft. In view of the long standing relationship EADC had cstablished with
Vista Jet, Vrsta Jet released the aircraft without down payment. In aircraft Ieasing
and hiring business, suppliers would alrvays dr:mancl for dorvn payrnent before
release of their aircraft.

(iu) The type ofaircraft quotcd by UADC Lr(l for hirc n,;rs Clobal Express 6000 hut
the one the Company supplied was Challenger 850. l'he Company had indicated
that in the event it was unable to provide the specified aircraft, it would provide
a different model with similar features. The variation in aircraft was occasioned
by the short notice at which the aircraft was required. The only distinctive
feature between the rwo aircraft was that Global Express 6000 was long range
while Challenger 850 was short range. The Office of the Deputy President was
satisfied with the aircraft's condition and specifications. The variation of the
aircraft did not have impact on pricing.

T
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tv) EADC was directly paid Kshs.18,564,0 00.00 by the 0ffice of the Deputy President

for the hire of the iircraft on 2nd July, 2013. tt was false as reported by the Daily

Nation newspaper that vistaiet Ltd invoiced the office of the Depury President

for the hire ofthe aircraft and was paid directly. [t was further false as reported

. by the newspaper that there was a long term lease agreement for aircraft supply

between the office of the Deputy President and EADC Ltd/Vistaiet Ltd'

MINNo.24112013:- ADIOURNMENT

There being no other business to transact, the sitting ended at five minutes past two in the

afternoon.

SIGNED..,......
(Chair)

hfnt 2n (
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Confirmation of minutes of previous sittings was deferred to the next sitting

MIN N<r. 223 /2O13:- EVIDENCE: M R. EVANS NYACIIIO. SENIOR ASSISTANT
DIR[]C]'OR. SU PPI,Y CIIAIN MANA(;I]M T.,N]-. MINI.S'I'RY (]F

S'I'II.I IVEI,

.Z
2

Mr. Evans Nyachio, appearqd before the Committee for the second time. His reappearance
was necessitated by the fact that witnesses who had appeared after him had raised issues
which it was important he responds to by virtue of his position to enable the Commiftee
draw conclusions from a well informed position. [n his evidence, he stated that:-

(i) The trip was procured when the Deputy President's Office was awaiting for
allocation of funds from Treasury but the Office was nevcrtheless using funds
from the former Prime Minister's Office vote. The Office of the Deputy President
got authonty from Treasury to spend in advance while awaiting for
suppiementary aiiocation. He couici not prociuce iormai communicalion frorn
'freasu ry authorizing the expenditure.

(ir) After it was established that the LSOs and LPO were missing, the Secretary
Adminjstration, 0flice of the Deputy President, Mr. Abdul Mwaserrah
commenced an interrral inquiry which was yet to bear any fruit.

(iiiJ llimself and Mr. Abdul Mwaserrah were signatories to LSOs and LP0s in the
0ltice of the Deputy l)resident. In the case of the LP0 for the hire of the aircraft,
the LSO was signed when there were no funds which was wrong. He signed the
LSO after being made to believe by the Chief Finance Officer that there were
funds available.

[iv] FIe signed the internal memo dated 19t], May, 2013 on the loss of LSOs and LP0s.
The memo was crroneously dated 19ttt May instead of 19s fune, 2013 as the loss
of the LS0s was reported by the Auditor General in June when he was
conducting the audit. The erroneous dating was occasioned by the Secretary who

2
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typed the memo and whom he had instructed to insert correct dates. He signed

the memo believing it was correctly dated.

iv) There was no relationship betrveen the missing LSOs/LPO and the partnership

agreement between Vistajet Company and EADC.

[vi) There was variance beEween the aircraft quoted and the one that was actually
delivered. This was occasioned by the urgency with which the aircraft was

required and the fact that the 0ffice of the Deputy President did not have

technical expertise on aircrafts in consequence of which it was not possible to
identifi/ the difference between the aircraft that was quoted and the one that was

delivered.

(vii) Though there were several committees supposed to be established in
procurement processes including Inspection and Acceptance, there was no such

Committee in place for this procurement. No certificate of inspection and

acceptance was in the circumstances issued in the process of hire of the aircraft.

MIN No.224l2013:- AI)IOU NMtlNT

There being no other business to transact, the sitting ended at twenty three minutes past

five in the evening.

SIGNIIT)
(Chair)
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CONFIRMATION OF MINUTES OF PREWOUS SITTING

N

Moses Gicheru

MIN No.219l2013:-

Confirmation of minutes of previous sittings was deferred to the next sitting

MIN No.220l2013:- t.' VIDEN r- I.-. Mp l)AllI I.l,ltt{At I CFI\IIN I) EII\IA I\II-L- r)ti li I a r-'r)

OI.FICI O!''fIIE DI] l'lJ'l Y I'ltliSl I)lrN'l

o at
African N tiorrs na rnclv: Corrgo B r;rzz;rvillc, (,lrborr, iur:ria antl (,han;r irr lllav,2013

Mr. Paul Kamau, Senior Finance Officer, 0ffice oF the Deputy President appeared before the
Committee and testified as follows:-

(i) He had served as a Senior Finance Officer in the former Office of Prime Minister
since October, 2010 and was retained to serve in the Office ot the Deputy
President in the same position. His responsibilities involved sourcing for funds
from Treasury, budget implementation and ensuring the sourced funds were
well utilized.

(ii) The Office of the Deputy President inherited funds from the former Office of the
Prime 14inister. Whereas an expenCiture cf Kshs.18,5 64,00 0.00 on the hire cf an
aircraft for the Deputy President was charged to the foreign travel vote, the vote
had only Kshs.2,742,257.2 0. This was contrary to government financial
regr:latio n s and p roced u res.

[jii) llt-'wrotc to Treasury on 17rh lr4ay,2013 rcclucsting lirr rnore lirnds to rncet tllc
0ffice of the Deputy President's expenditure. He was under pressure to facilitate
funding of the trip. At one stage, he had to physically walk to Treasury to follow
Up on the request for additional funds. Notrryithstan(ling the filct that he signed
the LSO when there were no sufficient funds, he believed that Treasury would
provide funds to meet the expenditure.

(iv] He was liaising with Mr. Origa, a Budget Officer at Treasury who gave htm
confidence that the funds would be disbursed. He admitted that the letter dated
L7th May,2013 would not guaranree the Office of the Deputy president funds
disbursement since, it was written after the procurement had commenced and
this contravened government procurement regulations and procedures. His
dealing with Mr. 0riga was at personal level.

trc Dc

).



(v) Treasury eventually disbursed.funds to the office of the Deputy President in

fune, 2013. The supplier of the aircraft EADC Ltd was paid on 3'd July, 2013' He

had signed the LSO on LSs May, 2013, a day before the Depury President

departed the country.

MINNo.221l2013:- ADIOURNMENT

There being no other business to fransact, the sitting ended at tvventy three minutes past

five in the evening.

sIGNED...........
IChair)

t2)
DATIi
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ABSEN.'I':-



Henry Manegene

ON

Senior Supervisor
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Moses Gicheru Senior Accountant

MIN No. 2 12/2013:- N

Confirmation of minutes of previous sittings was deferred to the next sitting

MIN No. 2 73 /2073:- I:V I l) Ii (. 1:: ill lt r'\llM D KASSAM. I) IRL-CTOR. I]A C I,'TD

N

o

l)n I11......

ll
I

(: I I

II :t

Mr. Ahmed Kassam, was a Director at EADC Ltd, the company which supplied the aircraft
that transported the Deputy President fbr the tour. Mr. Kassam was a resident of south
Africa and did not appear before the committee in person. Mr. Hiram Kago, his Advocate
appeared on his behalf

Pursuant to Par.liamentary practices and procedures, an Advocate could not represent his
client befbre a committee of the IIouse. As a result, the c0mmittee couid not give Mr. Kago
audience and told him to instruct his client to appear in person on 13th Novcmber, 2013 at
ten in the morning.

74 'to AIILQIIRNIUEN'I

There being no other business to transact, the sitting ended at five minutes past one in the
afternoon.
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CONFIRMATION OF MINUTES OF PREVIOUS SITTING

Moses Gicheru

MIN No. 2O9 /2073:-

Confirmation of minutes of previous sittings was deferred to the next sitting.

MIN No.210l2013:- ItIA

OT THE DEPUI'Y PRESIDDNI

:t rc ra ft
zaville :rll N

f i' t llI' I

2ll

Ms. Marianne Kitany, Chief of Staft, Office of the Deputy President appeared before the
Committee and testified as follows:-

ti) As part of Government's commitment in strengthening relations with African
states, developing a qontinental response to asymmetrical security challenges
particularly terrorism and increasing Kenya's export presence within African
continent, the need to make Africa safe and repatriation of refugees back to
Somalia, His Excellency the President instructed the Deputy President ro make a
state visit on his behalf to four Afl'ican nations namely Congo Brazzaville, Gabon,
Nigeria and Ghana from 16th to 19th May,2073. At that time, His Excellency the
President was attending the World Economic Forurn in South Africa and
inst!-ucted the Deputy President on phone.

(ii] Upon the Deputy President receiving instructions from the President, he verbally
instructed her to make necessary arrangcments for the tour. Given the short
notice, she immediately constituted an 0rganizing Committee whtch held sittings
on 14th and 15th May, 201.3 and organized the trip (lespite the shorL notice.

(iii) The current policy on travel for government dignitaries on official functions was
archaic and not suited to crtrrent circumstances. The Covernmcnt had
commenced the process of deveioping a new policy. 'l'he process started befbre
the audit exercise and seeks to develop a comprehensive approach to travel
across the entire government including state corporations and independent
Commissions.

(iv) Decisions as to who from the Deputy President's Office forms the Deputy
President's entourage on such tours is determined by herself whereas the
decision as to who was to accompany the Deputy President from the rvvo House
(National Assembly and Senate] was left to the Speakers of the two institutions.

2



Letters were written to the rwo House through their respective Clerks and

names provided. Parliament paid the per-diems of the Members forming the

entourage while the other costs were met by the Office of the Deputy President

and the host countries.

(v) The Ministerial Tender Committee settled on open tendering as suitable method

of hire of and aircraft for the Deputy President. While arriving at open tendering

as the procurement method, the Committee considered cost, reliabilify, safety,

reputation, aircraft specifications dates of travel, destinations and other relevant

factors. There was no cheaper option of travel than hiring an aircraft after

considering these factors.

(vi) The LSO used to 'generate payment to the supplier as presented to the

' Committee did not bear all signatures of mandatory signatories. The LSOs was

photocopied at the commencement of the process and by the time paJrment was

_ made, all mandatory signatories had signed it.

MINNo.211l2013:- ADIOURNMENT

There being no other business to transact, the sitting ended at ten minutes to noon.

sIGNED.......
It-hair)
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MIN No. 2O3 /2O73:- CONFIRM ATI0N OI,'MIN ES OF PREVIOUS SI'ITI NG

Confirmation of minutes ofprevious sittings was deferred to the next sitting.
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Dr. Mohamed Isahakia former Permanent secretary, office of the prime Minister appeared
befbre the Committee and submitted as follows:-

(i) Functions of thc former office of Prime Minister had been transferred to the
0ffice of the Deputy President a[t.er the 4s March, 2013 general elections. At the
time of the hire of the aircraft, he was the Accountjng Officer, 0ffice of the
Deputy President in a transitional capaciry. His responsibilities involved
sourcing for exchequers and signing vouchers among others. IIe remained in
0ffice till June, 2013 when a substantive Accounting Officer was appointed.

[ii) He heard of ihe Deputy President's tour of four African nations on 146 May.,
2013 from the Chief of Staff, Marianne Kitany. In view of the transitory role he
was playing, he was a lame duck Accounting Officer and was not involved at all
in the process of hire ofthe aircralt.

Nl lN No 0lll: Al )J O tl lt N [,l li N'l'

There being no other business to transac! the sitting ended at twenry three minutes past
five in the evening.

SIGNI.]D t............
(Chair)
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Confirmation of minutes of previous sittings and matters arising was deferred to the next
sitting.

MIN No.201/2013:- IIVIDENCE: MR ABDUI, MWASERRAH, SECITEl'AItY

INI 't'tt A o li Ii

ln the marttel of thc hirc of an;rircral-t [or LIrelepuW I'resident for a tour of four
Ali-ic:rrr N:rtions rr;tnrclv: Crtngo Brazz:rv ille. Gabon. Nigeria and Ghana in May.2013

Mr. Abdul Mwaserrah appeared before the Committee for the second time. His appearance
was necessitated by the fact that new issues had been raised by witnesses who had
appeared after him and it was important for him to respond to the issues so that the
Comrnittee is well informed for the purposes of its report. Mr. Mwaserrah submitted that:-

ti) While hiring the aircraft, the 0ffice of the Deputy President was most concerned
with the capacity of the aircraft to carry fourteen [14) passengers which was the
size of the Deputy Presidcnt's delegation.

inqu!ry into the rnissing Local Ser,.,ice 0rders ILSOs] and Local Purchase Crder
(LP0sJ was ongoing though none of them had been traced. He was leading the
investigations.

(iii) A copy of thr: LSO beforr: the Cornnrittee that was used to pay the supplier was
photocopied by the Auditor General before undergoing all payment processes
and that's why some signatures were missing on it. By the time payrnent was
made, all required signatories had signed it.

[ivJ There was no agreement signed between the Office ofthe Deputy President and
EADC Ltd for long term lease of the aircraft. The hire of the aircraft for the tour
was a one off affair.

MIN No. 202 /2O73:' AD-IOIJtsNI4IXI

There being no other business to transact, the sitting ended at tvventy three minutes past
five in the evening.

MlLl-lLr.200/2013:- CONFIRMATION OF MINUTES OF PREVIOUS SITTING
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Confirmation of minutes ofprevious sittings was deferred to the next sitting.

R

N

GOVI]RNMEN'I'

tt t'

I

() ;I il fC (' I;rI tl
l'l (.o r) lir'.ir aville. G;rho . Niperia and Ghana in Mav .201..l

Mr. Eric Korir previously served as Senior Assistant Director in the former Office ofthe Vice
President and Ministry of Home Affairs and had been involved in procurement for hire of
aircraft for the vice President who would on occasions travel on short notices. The
Committee called him to give evidence to enable it draw comparisons on air travel between
Offices of the former Vice President and Deputy President which was essential for the
purposes of its report. Mr. Korir testified as follows:-

(il He had received a letter from the Auditor General on Z6s June, 2013 to provide
information on travel by the former Vice President. The Auditor General needed
this information to do a comparative study with the Deputy president's air travel
so that he couki report on vaiue ,'or money. He did not iormally r.espond to tlte
letter because he was busy preparing final accounts for closure of the financial
year.

[ii) IIis faiiure to respond to the Auditor Genera]'s letter culminated in the Auditr:r
General's team visiting him and orally interviewing him. During the interview, he
furnished the Auditor General with a list of trips made by the former Vice
President. He thought that the oral interrogation by the Auditor General was
su fflcient for all purposes.

[iii] The maior challenge in the procurement process for hire of aircraft is when the
notice,s too short in consequence of which procurement entities have breached
the law. From his experience, he had always operated within the law even on
many occasions when notices to procure were too short. Adherence to
procurement regulations and procedures was not negotiable. All instructions he
had received while procuring for hire of aircraft had been in writing.

2

MIN No. 198/2013:-



(ivJ

(v) He had served in the 0ffice of former vice President for three [3J years during

which he had presided over the hire of aircrafts eight (B) times and issues of
safety were very crucial in the process. The aircraft must be inspected and its

airworthiness certified before travel. A certificate of Inspection and Acceptance

wouldbeissuedtothiseffect.Towardsthisend,itwasimportantthe
government deals with very reputable companies'

,MIN No. 199/2013:- ADJOURNMENT

'There being no other business to fransact, the sitting ended at twenty five minutes past

four in the afternoon.

stGN8D............

(Chair)

Incomplete signed Local Service Orders (LSOs) cannot be used to generate

payment. Inspection and acceptance certificates must also be attached to LSos.

iayment for goods and services should be in most cases be after delivery unless

under exceptional circumstances. It is a common practice in aircraft hire for

advance payment to be made at least 24 hours before provision of services'
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MIN No. 19412013:- R i\,1A V

Confirmatlon of minutes of previous sittings was deferred to the next sitting.

l4IN Ns. 195/2013:- CE: M t, t1 N

D IIIE(]'f O ot.'t'tcE oF POLI'TICAL AFFAI RS AND
IN 'r'EIr.N .I'I0NAI, I)IPI,()MA v. tvllNIS'l'RY oF FOIttJIGN
ntilldlt)a AN I) IN 't Ii ]\IA'f IN NIA I 'I- IIAD t.'

ILthq matter of the hirc of an aircraft for the Deputv Presi
A f r r 

g a r.r_NAtiq ru_na !rle_ly; raztavilla. abon, Nieeria and Ghana in Mav, 201.:l

Mr. Richard Lemoshira, Assistant Director, 0ffice of Political Affairs and International
Diplomacy, Ministry of lroreign Affairs and International 'frade appeared before the
Committee and testified as follows:-

(il He was nominated by the Ministry of Foreign Affairs to accompany His
IixceJlency the Deputy l,residenl on the tour. His role during the tour was limited
to providing protocol services though he was an Assistant Director, 0ffice of
I)olitical Affairs and International Diplomacy.

(ii) The request by Office of the Deputy President to the Ministry of Foreign Affairs
for provision of protocol services was rnade on 14s May, 2013. He was verbally
instructcd [)y thc I'ol,tical and Dipk)nratic Affairs Secretary to accompany the
Deputy President. He could not tell whether there was written communication
between the 0ffice of the Deputy President and Ministry of Foreign Affairs with
respect to his assignment.

(iii) The main purpose of the tour was for Kenya to develop a strategic partnership
with the four countries in order to get support for its agenda in terms ofsecurity
over Somalia and Trade at an African Union summit of Heads of State scheduled
for end of May, 2013 in Addis Ababa Ethiopia. The four counrries (Ghana,
Nigeria, Congo Brazzaville and Gabonl were very influential in West and Central

?



Africa. 0ther than the Somalia agenda, the Deputy President also discussed

economic affairs with Head of States of Ghana and Nigeria.

(iv) Though the tour centred largely on security issues, there was no security expert

in th, delegation. It was not his responsibility to determine who constituted the

delegation. He was also not familiar with the standard operating procedures of
the 0ffice ofthe Deputy President.

(r) Though this assignment came on short notice, it was not extraordinary for him

having encountered similar situations before and acted within the law. From

operational targets, he was to arrange for four meetings which he successfully

did. However during the whole tour, he only attended one meeting in Nigeria

between His Excellency the Deputy President and His Excellency the President of

the Republic of Nigeria. This was because he would be sacrificed in meetings

where there Was inadequate sitting space for the delegation'

MINNo.196/2013:- ADJOURNMENT

There being no other business to transact, the sitting ended at twenty minutes past noon-

sIGN8D.....,.....
(Chair)
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I{enry Manegene

Moses Gicheru

MIN No. 19112013:-

Senior Supervisor

EN

Senior Accountant

TI

CONFIRMA'I- ON OF MINUTES OF PR EV OUS SIl'TINCI

Confirmation of minutes of previous sittings .was deferred to the next sitting

MIN No. 192/ 2O13:- HVII)I]NC MR. SIMON OKOTH. SUPPI,Y CIIAIN
MANAGEMENT OFFICEIt. NATIONAL TREASURY

I I-C r the ide I

rl

I
ill il 'z

Mr. Simon Okoth, Supply Chain Managerncnr Officer, National Treasury, appeared before
the Committee and submitted as follows:-

(il He was at the time of the hire. of the aircraft, a Supply Chain Management Officer
in the 0ffice of the Deputy President;

(ii) He was verbally briefed on the hire of an aircraft for the Deputy president on
14th May, 2014 by Mr. Evans Nyachio then Senior Assistant Director of
Procurement, Office of the Deputy President. In the briefing, he was informed
that thc Deputy President would be travelling to Congo Brazzaville, Gabon,
Ghana and Nigeria on 16th May, 2013 and that a suitable aircraft was to be hired
on an urgent basis to transport hirn and fifteen [15) 0fficers tc accompany hrm.
By virtue of his position, he was directly involveri in procurement process of the
hire of the aircraft and was responsible for the generation of Local Service
0rders (l.SOsJ.

[iii) 'fhe pror;uremrnt pr{)cess cornmenccd on [5th May, 2013. Tht: Ministcriai 'fender
committee sat on the same day and settled on hire of an aircraft as the best
option having taken jnto consideration cost and convenience aspects. The
Committee further settled on restricted tendering as the best method of
procurement. 'lhe three prequalified suppliers namely; EADC Ltd, Aircralt
Business Management (ABM) Ltd and Lady Lori (Kenya) Ltd were invited to
quote based on specifications and itinerary provided to them. The quotations
were evaluated and the tender awarded on the same day to EADC Ltd which had
presented the lowest evaluared bid.

(i") After the tender award, Minutes of the Ministerial render Commfttee were
immediately prepared and a Local Purchase 0rder (LSOJ generated by him. He
does not sign LSO's and upon generation of this one, he forwarded it to Mr.

2



Evans Nyachio, Senior Assistant Director of Procurement and later to Mr. Abdul

Mwasserra, SecretaryAdministration for signing.

(vl He learnt of the missing LSos from the Auditors during the audit exercise. An

initial inquiry was made within various Departments in the 0ffice of the Deputy

President but there was no positive response. An advert was then put in the Iocal

daily newspapers to alert and forewarn the public and at the same time
exonerate the 0ffice ofthe Deputy President from the use ofthe LS0s. This was a

very normal practice when such documents went missing and could not be

traced.

(riJ The Auditor General commenced the audit exercise on the hire of the aircraft in

lune, 2013. This was when the Office of the Deputy President learnt of the

missing LSOs and LPO. The internal memo dated 19m May, 2013 signed by Mr.

Evans Nyachio, Head, Supply Chain Department alerting Heads of Department

about the missing four [4) LSOs and one (L) LPO appeared to have been

backdated.

(vii) Initially the missing LS0s including their originals and duplicates were

referenced no. 0855002, 0855003, 0855005 and 0855011. However, it was later
established that LSo Nos. 0855002 and 0855011 were not missing but had been

used for other transact.ions. He could not however immediately provide copies of
the LSOs neither could he tell the exact transaction for which the LSos were used

though he suspected that one of them could have been used to pay Uniglobe Ltd,

a travel agency dealing with the 0ffice of the Deputy President.

(viiiJ lnternal investigations for the recovery of the missing LSOs were ongoing iead

by Mr. Abdul Mwaserrah, Administration Secretary. Others involved were Mr.

Evans Nyachio, Head ol Supply Chain Management and the Accounts

Department. He had however not been interrogated over the missing LSOs yet

he was their custodian. As a custodian of the LSOs, he keeps them in a cabinet

under Iock and key and only releases them when necessary.

(ixJ The Office of the Deputy President has an internal accounting and monltoring
sy:;tem throtlgh which movcnlcnt of l-SOs and LPOs is tracked This systetn was

not working at the time of the hire of the aircraft and only became functional

when the Auditor General came in to audit.

(x) EADC had different logos and the name used in the tender documents for the

Procurement of the aircraft varied with that in the certificate of incorporation.

Whereas the Company used E-ADC Ltd in tender documents, its name appearing

in the certificate of incorporation in Kenya was EADC Ltd. Payment was made to

EADC Ltd.



I

tt
Assembllr

The Public Accounts and Investments Committee of the Nairobi County Assembly attended
the sitting. The committee was on a learning mission and was lead by its chair, Mr. Robert
Mbatia.

MIN No. 1 93 /2O73:- ADJOURNMENT

There being no other business to transact, the sitting ended at forty minutes past one in the
afternoon.

SIGNIJI)
(Chair)
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MIN No. 188/2013:- IIt N

confirmation of minutes of previous sittings was deferred to the next sitting

MIN No. 189/2013;-

ch fa r';r lt (l t

Mr' Evans Nyachio, Senior Assistant Director of Procurement Ministry of Ind ustrialization
and Enterprise Development appeared before the committee and testihed as follows:-

(i) FIe was at the time of the aircraft hire Senior Assistant Director of procurement
in the office of the Deputy president by virtue of which he was the head of the
suppries and procurement docket. I{is transfer from the office of the Deputy
President to the Ministry of industriarization and Enterprise Deveropment was in
line with public service policies.

(iD 0n 14th May, 2013 he received verbal instrucions from the chief of Staff, office
of the Depuqv president to initiate procurement process for the hire of an
aircraft for the Deputy President for an official visit of four Afrjcan nations from
1a)th to r 9rh May, ?.013. on the same riay, a technicar team was formed to advise
on technical aspects of the procurement.

(rii) 0. 15rh May, 2013, bids wcre invired from three prequarified firms namely EADC
Ltd, Aircraft Business Management (ABMJ Lrd and iady Lori (Kenya) lia. rne
bids were evaluared and the tender awarded on the same aay to aadcita wucrr
had prcsenred rrr. lowesr evaruated bid. DADC had quoied usD.221,000.00
(Kshs.18,564,000.001 whire ABM quoted usD.338,000.0b (Kshs.28,440,000.00)
and Lady Lori USD.234,866.00 [Kshs.19,728,744.00). EADa Ltd had an aircraft
ready for inspection at wirson Airport in Nairobi. This *", an assurance given
by the supplier ar rhe time of bidding.

(ivl The aircraft was inspected on 15th May, 20L3. He was not involved in
inspection exercise. The Deputy president travelled on 1.6s May,20j.3 in
morning. The memo from the Chief of Staff instructing him to initiate

the
the
the
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Iv)

procurement process for hire of the aircraft finally reached him on 16m May,

2Ofa, tn" day the Deputy President departed for West Africa'

After award of the tender, minutes of the Tender committee were immediately

prepared and an LSO written by Mr. Simon Okoth, Supply Chain Management

bffiier. ttre LSg was however not released immediately since funds were not

available. The LSo was dated 16th May, 2013. He does not approve LSOs though

he signs them.

There was vat'iance in names and logo of EADC Ltd, the supplier" Whereas in

tender documents and letterheads, the 5upplier used E-ADC Ltd with a logo the

name appearing in the certificate of incorporation in Kenya was EADC i'td 'lhe

t)ffice oi ihc Dcputy President made diret:t paynrent to EAI)C Lld'

There was variance between the aircraft quoted and the one that was actually

delivered. This was occasioned by thet urgency with which the aircraft was

required and the fact that the office of the Deputy President did not have

technical experts on aircrafts to advise in consequence of which it was not

possible to identify the difference between the aircraft that was quoted and the

one that was delivered.

(.,i) EADC was paid Kshs.1.8,564,000.00 on 2'd }uly, 2013 vide LSO No. 0855010. The

LSOlackedsomesignaturesyetiteffectedpaymenttothesupplierthrough
IFMIS and was Iater validated after all required signatories signed it. He however

later told the committee that the LSO was signed by all signatories before being

processed through IFMIS. He undertook to produce a copy of a duly signed LSO

in triplicate for the Committee's reference'

(vii)ThetripwasprocuredwhentheDeputyPresident,sOfficeWaSawaitingfor
allocation of funds from Treasury but the office was nevertheless using funds

from the former Prime Minister's 0ffice vote. The office of the Deputy President

got authorily from Treasury to spend in advance while awaiting for

iupplementary allocation. He could not however produce formal communication

from Treasury authorizing the expenditure'

I{e was aware that some LSos and an LPo were missing from books of accounts.

These were: LSOs Nos.0855002,0855003,0855005,0855011 and LPO No'

1.694975. He learnt of the missing LS0s through the Auditor General while

conducting audit. An internal memo dated 19th May, 2013 was issued to this

effect but none of the missing LSOs and LPO could be traced. An advertisement

was subsequently put in the Iocal daily newspapers alerting and forewarning the

public from transicting with them. None of the LSgs or LPO had since been

traced.

[viii)

Irx)

(x)

I
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MIN No. 190/2013:- ADIOURNMENT



There being no other business to transact, the sitting ended at ten minutes to noon

.SIG N[I)
(ChairJ
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George Mokua
Francis Gachure
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Senior Manager
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Confirmation of minutes ofprevious sittings was deferred to the next sitting

MIN No, 2 /201.3: IN'f I IIr MA'l 'l lrll o I,' U IIIE OF AN AIRC RAFI' FOR TIIF, lll:l'tll Y
PRI]SID NT FOR AN OIJITI CIAL TOUI1 OF FOUR NFRICAN TIONS IN MA 0r3
APPEARAN CE BY 1'I]E AG. PRIN CIPAL ADMINISI'RATIVL'SECRETARY, O FFICE OF TI{E
DEPUTY PRESIDI]N I:

The purpose of the meeting was for the office of the Deputy president to provide
information and documents on the procurement process for the hire of the aircraft to
enable the Auditor General conclude a special audit report on the matter, for investigation
by the committee. The Auditor General had told the committee that he was experiencing
difficulties getting information and documents from the 0ffice of the Deputy president.

Mr. Abdul Mwaserrah, Secretary Administration accompanied by:-

til Shadrack Mwadime
(iD joel Langat
(iii) Paul Kamau
(irl David S. Wabwile
("J Joseph Mugonyi

Deputy Secretary, Administration
Principal Accountant
Senior Finance Officer
Chief Supplies 0ffice
Head of media

appeared before the Committee and other than availing documentary evidence submitted
as follows:-

Ii) The visit by the Deprrty Presiclent to the four (4J African nations in May, 201.3
was a state functron. 'l'he President himself was to tour but could not make it and
tasked the Deputy Presidenr at the last minute to represent him. He could not
however tellwhether the instructions to delegate were written or verbal;

(i, There was no executive order issued by the president for the hire of the aircraft
or for the assignment to be undertaken by the Depury president and the
delegation comprised:-

The Deputy President;
Chief of Stafi 0ffice of the Depury Presidenu
Four Members of Parliament nominated by the Majority parry Leaders of
the National Assembly and the Senate;

2
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. One Protocol Officer from the Ministry of Foreign Affairs and

International Trade;
. Three Security 0fficers;
. One Personal Assistant to the Deputy President;
. Two Communications Officers; and
. An Accountant from the Deputy President's 0ffice.

[iii) . The purpose of the tour was:-

. To address enormous security and economic challenges Somalia was

posing to Kenya;
. Address the issue of over 500,000 refugees who had resided in Kenya for

over a decade. Kenya was pursing this matter at the African Union's

summit held in May,2013 in Addis Ababa, Ethiopia;
. To address issues related to AMIS0M forces in Somalia;

' To address trade and communication issues.

(ivl The procurement process for the hire of the aircraft was done on short notice.

Instructions were received on L4th May, 2013 for the process to be concluded by
15t)' May, 2013. The prequalified service providers were:-

. Lady Lori Kenya Limited;

. Aircraft Business Management Ltd; and

. E-ADC (African Development Co-operation Ltd); a partner of Vista Jet

East Africa Ltd.

tv) Quotations from the three companies were evaluated and the tender awarded to
E-ADC Ltd. After winning the tender, the company assigned the service to its
partner Vistajet East Africa Ltd. EADC was incorporated in Kenya on 21't
November, 2011 and its Directors were Mr. Punit Vadgama and Ahmed Kassam.

He produced copies of the minutes of the Tender Committee awarding the

Tender and certificate of incorporation of E-ADC [,td.

(viJ Therc was no Government policy on hire of aircraft and provisions of the Public

Procurement and Disposal Act of 2005 would apply. However, the guiding
pr-inciple on travel by the Dcputy l'resident was similar to that of the Presidcnt

as advised by the Ministry of Foreign Affairs and International Trade.

(viiJ Payment of Kshs.18,554,000.00 for hire of the aircraft was made to the service

provider through the tntegrated F'inanciaI Management and lnformation System

flFMISJ. He produced copies of the IFMIS extract and C-pay transmission

schedule to back his assertion.

He could not access documents pertaining to the hire of aircraft for the former
Prime Minister as the documents had been archived. He however produced

3
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some tabulations of costs of travel by the former Prime Minister and former Vice
President;

(ix] He realized some Local Service Orders ILSOs] were missing after the Auditor
General drew the attention of the Office to their unavailability. Initially, four 4)
LS0s were missing but two had been traced leaving the other two (2)
untraceable. He had issued an internal memorandum for the tracing and availing
of the two missing LS0s Numbers. 0855003 and 0855005 but there was no
positive response. He then placed an advertisement in the Nation and Standard
newspapers of Z9th luly,2013;

(xJ Precautionary measures had been taken against the use of the missing LS0s and
they could not be used for any transactions.

'lhe following issues remained outstanding at the end of the meeting:-

(i) The Committee had requested the Ag. Administrative Secretary to do a
comparative analysis on hire of aircraft between Offices of the former Prime
Minister, former Vice President and the current Deputy President but he did not
do so. He only provided a few tabulations of air travel expenses of the former
Prime Minister and Vice President. The Committee requested the Auditor
General to do the analysis and report on it in the special audit report;
E-ADC Ltd as appearing in the tender documents was not registered in Kenya.
Records in the companies' register indicated EADC Ltd as the registered
company. The Committee observed that the use of two different names
interchangeably by the Company could have been for bad intentions and left it to
the Auditor General to advise in his speciai auriit report.

(iil

'fhe Auditor Gcneral was satisfied with the information arrd documents avail{rd and told
the Committee that he would now be able to conclude the special audit report. Thc
Committee appealed to him to ensure thr: report is finalizcd and prescnted trr the llousr:
within fourteen [14) days from the date of the sitting.

MIN Np-63/?-0-1 3 : ANY-OII{ER BUSINESS{A.o-.8}

The Committee resolved to reschedule its sittings of 13th to 15th August, 2013 during recess
to enable Members spend some time in their constituencies before resuming sittings on
19s August, 2013. The meeting tasked the secretariat to schedule meetings for 19d Augusg
2013 in the morning and afternoon and meetings thereafter to remain as scheduled.

MIN No.64/2073:.- ADIOURNMENT

There being no other business to transact, the sitting ended at forly seven minutes past one

4

in the afternoon.

LENDTNG ISSUES
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hDA'II]
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Abbreviations

The following abbreviations have been used in the report

AMISOM
AU
CFO

DP

EADC

H, E.

IGAD

ODP

PAC

,African Mission in Somalia
African U nion
Chief Finance Officer
Deputy eresideni

East African Development Corporation

His Excellency

lntergove rnmental Au_thority on Developmeni 
'

Office of the Deputy President
Public Accounts Committee

PPOA

V.I.P
Public Procu rements Oversight Authority
Very lm porta nt Person
Very Important Person
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1.0 EXECUTIVE SUMMARY

1.1 Introduction

1.1-1 This special auditwascarriedoutattherequestoftheClerkoftheNational Assemblyvide letter

ref NA/PAC/Co RR/2013/08 dated 24/05/2073 to the Auditor General to carry out a special audit

on hire ofa jet used by the Deputy president (Dp) to visit four (4) African countries, namery,

Congo Brazzaville, Gabon, Nigeria and Ghana

The audit was conducted in June/uly 2013.

Our terms of reference were as follows:

7.1.2

1.1.3

1.1.4

1.1.5

1.1.6

),. t. I

. Establish how the trip was initiated.

. Establish the procurement process for the Aircraft.

. Establish the previous trips by holders of equivalent position

' Establish whether the invoice appearing in the Daily Nation of 23 May 2013 for usD

3O0,000 (Kshs. 25,000,00O) related to the hire of the jet.

. Establish the actual cost of hiring the jet.

. ldentify.the irregularities and culpabilities arising from the hire ofthejet.

' submit a report to the Auditor Generar comprising of forensic audit findings, concrusions

and recommendations

our audit covered the Deputy president's trip that took prace between 16 and 19 May 2013.

We also visited the Ministry of Foreign Affairs, and obtained details on travels of the former
Prime Minister and the former Vice president and the objective was to compare the cost of
travelfor these previous holders of equivalent position to the Deputy president.

We had enough professionals internally to dealwith this investigation.

we faced seizeral problems during our audit some of which were unforeseen at the beginning of
the exercise. These probrems red to delay in the execution and compretion ofthe engagement.

Specifically, w€ set out some of the problems wt face d below:

' lt took two weeks to obtain details on prequalified suppliers for aircraft hire services in

the office of the Deputy president, previousry occupied by the former pdme Minister.

' The Office of the oP was established by the new constitution and it is the first of its kind

in the Kenyan history. There was a comparison cha[enge with simirar previous office

holders since there was no exact match in terms of responsibiliiies.

OFFICE OF THE AUDITOR 6ENER^L Page 5
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Delay by the Office of the Deputy President in availing details of official international

trips made by the former Prime Mlnister and the former Vice President for the period

they were in office as requested in our letter ref: C.868C/5 dated 19 lune 2013

(erroneously stated as 19 May 2013).

We were unable to interview Mr. Ahmed Kassam who is one of the diredors in EADC

Ltd or any other official of the company that offered the aircraft services. The Company

has two directors namely: Mr. Ahmed Kassam and Punit D. Vadgama. We therefore

informed the Public Accounts Committee who directed that Mr. Ahmed Kassam be

invited to the committee siHing upon tabling of the final report by the Auditor-General.

We were informed that the process of hire of the aircraft was initiated upon a

Presidential instruction given by H.E. the President to H.E the Deputy President' No

written instruction or anY other form of evidence from the office of the President has

been availed to u ll ble

conclude on this matter

Our request to the Registrar of Companies for details on the ownership and registration

of EADC Limited took more than 40 days to be responded to.

Local Service Orders (LSOs) numbers 0855003 and 0855005 were missing from the book

copy. However, an internal memo dated 19 May 2013 reporting the loss of several LSOS

(including the above two) and one LPO was availed to us during the audit ln addition,

the loss was advertised in the Daily Nation and The Standard on 29 .luly 2013 in

accordance with the Government Financial Regulations and Procedures.

1.1.9 This summary of our findings, which should be read in conlunction with the full report and

challenBes set therein, comprises of the following sections:
,l

';..i
trjl

ffi

?A
/.4
w

1.1

7.2

1.3

7.4

lntroduction

Findings and Conclusions

Responsibility and culpability

Possible claims

Recommendations
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7.2 Find ings and Conclusions

' 
I nitiation of trip

!.7.L we were informed by the Chief of Staff that the instruction to undertake the travel from 16 to
19 May 2013 was verbal and iI came from the President. The Deputy President was working in

accordance with Article 147 (1) and (2) of the constitution of Kenya. The instruction came on

the 14 May 2013.

7.7.2 The instruction was verbal and hence contrary to chapter Nine Section 135 of the constitution,

which provides tha! 'A decision of the President in the performance of any function of the

President under this constitution shall be in writing and shall bear the seal and signature of the

Preside nt-'

L-2.3 A committee was constituteci immerjiateiy after the instructions were received irom the Deputy

President's chief of staff on 14May 2o13 and the first meeting was convened on 15 May 2013. lt
comprised of six officers from the office of the Deputy president and one from Ministry of
Foreign Affairs.

The trip was initially planned to cover four (4) African countries namelyi

. Congo - Brazzaville 16 May 2O13

. Gabon 16 May 2013

. Nigeria 17 May 2013

. Algeria 18 May 2013

Alger!a was late!" replaced r,.,,ith Ghana.

1 .2.4

1.),.6

There were 14 persons in the delegation.

The delegation used a hired aircraft from EADC Limited at a cost of usD 221,ooo.oo (Kshs

18,564,000.00) and incurred an additional Kshs 2,142,251.2o on accommodation, transport and

miscella neous expenses. The am un s in the budget inherited from the former prime

Minister's Office

1,.2.7 The purpose of the trip was to address the enormous economic and security challenges Somalia

has posed to Kenya and to solicit support and influence the AU position in Kenya,s favor.

OFFICE OF THE AUDITOR GENERAI. PeEe 7



Procurement of the jet

1.2-g Office of the Deputy President used request for quotations method of procurement instead of

open tendering method that is preferred for any amount exceeding Kshs 500,000.00 as per the

First Schedule of Public Procurement and Disposal ReEUlation, 2006'

1,.2.g The procurement process was noted to have had some weaknesses such as lack of documented

specification of the aircraft.

1.2.10 Subsequent to the trip, Office of the Deputy President considered other alternative methods of

travel, however this had no effect on the trip.

Previous Trips by holders of equivalent Positions

Invoice appearing in the Daily Nation of 23'd MaY 2013

1.2.12 The invoice appearing in the Daily Nation of 23'd May 2013 did not make reference to any Local

Service order (Lso). The invoice was purported to have been issued by vista Jet company of

Austria, a company that has a working relationship with EADC limited, the company that leased

the jet.

1.2.13 The invoice was dated 16 May 2013 and was addressed to Mr- Evans Nyachio o{ the office of

the Deputy President.

1.2.14 However, the Office of the Deputy President disowned the invoice and indicated that it had

dealt with EAoc Limited and not vista Jet company and denied existence of a working

relationship with Vista Jet Company.

1.2.15 There is no record of any payment from Office of the DeputY President to Vista let Company in

the period under review. However, there is a possibility of a link between the missing LSOs and

the invoice that appeared in the Daily Nation of 23 May 2013. The serial numbers of the missing

LSOs in relation to the one that was eventually paid shows that the transaction was carried out

OFFICE 0F THE AUDTTOR GENERT1L Page B
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1.2.11 There were no previous holders of the Office of Deputy President. However, the Chief of Staff in

the Oftice of the Deputy President indicates that he should travel on the same terms as the

president. Further, the Chief Protocol Officer in the MinistrY of Foreign Affairs further suggests

that, while travelling as a special envoy, the standard operating procedures in respect of H.E. the

President and the cabinet secretary for Foreign Affairs shall apply to the Deputy President.

However, no policy document has been availed to us to confirm this position'



at around the same time. A Program partnership Agreement between vista let and EADC limited

was signed on L6 May 2013. Further, the logo in the invoice compares to the logo in other

documents from Vista Jet. These activities were inexplicably around the same dates that there js

a probability that the Program partnership Agreement, the missing LSos and the invoice

appearing in the Daily Nation of 23 May 2013 were related.

Other Findings

1.2.16 Three companies were invited through telephone calls by Mr. Nyachio the Officer in Charge of
Procurement at the Of{ice of the Deputy President and Mr. simon Okoth, the assistant to Mr.

Nyachio, to quote for the aircraft service. Details of these companies and how they responded

are in section 6.6.9 of this report.

!.2.!7 A.ccording to the Registrar of comp:nles, all the three cornpanles th?t q,Joted for this senyice

had not filed their annual returns with her office as required by the law, as at 3o'h July 2013.

12'18 We examined all the book copies of Local Service orders (Lsos) issued in the month of May

2013- They were all in one book serial number 0855000 to O855O5O.

1.2.19 Local service orders (LSos) numbers 0855003 and o855oos were missing from the book copy.

However, an internal memo dated 19 May and an advert in the Daily Nation and standard

Newspa per on 29 July 701'3 reporting the loss of severa I LSOS (including the a bove two) and one

LPO was availed to us.

1.2.20 The effect of this advert was to cancel the lost documents and make it illegal for anybody to
transact with them. ODP would therefore be held responsible if found to have transacted with

any ofthe advertised docu ment.

1.2.21 There is however a high possibility that the missing LSos and this invoice are linked due to the

following facts:

The missing Lsos were for the month of May 2013 just bcfore the trip took pldce since their
serial numbers are close to the one that was eventually paid (Lso number og55010) for hiring

the aircraft.

EADC Ltd entered into a three years, prog?m partnership Agreement with

vistajetlufta hrtunernehmen GMBH ofAustria on 16 May 2013 a day after it had been awarded

the contract. The quarterly payment for this contract was usD 73o,ooo where uso 3oo,0oo was

to be paid before 16 May 2013 and the balance of usD 43o,ooo to be paid before 25 May

T
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2013.There is therefore a possibility of a link between this first installment of USD 300,000

mentioned above and the USD 3O0,0OO that appeared in the said invoice'

1.2.72 fhete were no documented specifications for the type of aircraft the Office of the Deputy

President required for the Deputy President's trip.

1.2.23 There are no policy guidelines on travel for Very lmportant Persons in Kenya except for the

President and the cabinet secretary for Foreign Affairs. However, a letter by the chief of

Protocol in the Ministry of Foreign Affairs Ref IMFA/sEc.?2laA dated 13 June 2013 to the

permanent Secretary office of the Deputy President indicates that the President and his Deputy

should be accorded similar status.

1.2.74 EAOC Limited quoted for GIobal Express 6000 iet at usD 221,000.00 but the jet provided and

usedbytheDeputyPresidentwasaChallengerEso.Wedidnotgetanydocumentthat

explained the effect this variation had on the quoted price'

1.2.25 The Of{ice of the Deputy President committed usD 221.,000.00 (Kshs 18,564,000.00) without

any formal contract with EADC Limited. However, it was explained to us that the Local Service

Order served as the contract due to time limitation. The Presidential instruction was said to

have been received on 14 May 2013, the jet was procured on 15 May 2013 and the trip took

place from 16 to 19 May 2013. However, there was a major risk in usinB an Lso as a contract

document because it lacked key elements of a contract- For instance, there was no fallback

position in case there was a breach from either side- We could also not confirm if the aircraft

had insurance cover for all the passenBers on board'

1-2.26 lnconsiderationofall the facts presented to us, we concluded the following:

" The visit by the Deputy president was said to be an official visit based on an oral instruction

which lrad been given by the l,resident of Kenya. The procurement of tht aircraft was done on a

short notice basis resulting in some omissions in the procurement process'

. There is a possibility of a link between the missinB LSOs and the invoice that appeared in the

Daily Nation of 23 May 2013. The serial numbers of the missing LSO5 in relation to the one that

was eventually paid shows that the transaction was carried out at around the same time- A

program Partnership Agreement between vista let and EADC limited was signed on 16 May

2013. Further, the logo in the invoice compares to the logo in other documents from Vista Jet'

These activities were inexplicably around the same dates that there is a probability that the

OFFICE OT TIIE AUDTTOR CENEIIAL Page 10
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1.3

1.3.1

7.4

1.3.2

Program Partnership Agreement, the missing Lsos and the invoice appearing in the Daily Nation

of 23 May 2013 were related.

Mr. Kassam of EADC should be interrogated by pAC in order to disper or shed more litht in this

regard- Our effort to interview him was unsuccessful.

Respo nsib ilities and cu lpability

we found out that there were irregularities as detailed above but we did not have enough

evidence to link them to any particular individual in the office of the Deputy president. Most of
these irregularities are procurement related issues that could have been caused by the short

notice in which the procurement was done putting the procurement department under pressure

to beat the two days deadline.

However, individual companies should take responsibility for not filing their annual returns with

the registrar of companies as required by the law.

Possitrle Claims

There is no any claim by the EADC Limited since the amount has been fully paid for by the ODp

for the service provlded. Similarly, the office of the Deputy president has no claim against EADC

Limited since it provided the service as requested.

Recommendations

' Future Presidential instructions should comply with section 135 of the constitution_

' Government should develop a crear traver poricy of V.r.ps of aI cadres. The policy

should specify the modes of traver, when to hire anrr when to use commerciar frights

among other issues. The policy should also cover the use of presidential Jet.

' Ihe office of the Auditor General will keep in view any possible payment that would

appear to relate to the invoice appearing in the Daily Nation of23 May 2013.

' The office of the Deputy president shourd in future pran we and avoid short notices for

such trips to avoid conflict with the law.

' Government agencies should demand compliance with all statutory requirements from

the companies that they transact with. This includes evidence of compliance with the

Company's Act Cap 486, Tax Compliance among others.

1.5
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Government agencies should always confirm consistencies in the documents from the

companies they deal with. When any inconsistency is noted a written explanation from

the affected company should be obtained.

Mr. Kassam should be subjected to further interrogation by PAC-

i

I

:l
Edward R- o. ouko, CBs

AUDITOR-GENERAL

NAIROBI

25 September 2013

(

I
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2.7

2.O Background

2.2

The office of the Deputy President (DP) ls an office created by the Constitution of Kenya Chapter

I Part 2. The fu nctions of the DP's Office are found in section 147 of the above cha pter.

ln accordance with Article 147 (1) of the Kenya Constitution zoto "the Deputy president sholl be

the principol ossistont of the President ond sholl deputize the President in the execution of the

President's functions". Further Article 7442) "the Deputy President sholl perlorm the lunctions

conferred by this constitution ond ony ather functions of the President os the president moy

ossign".

ln addition, an Executive order No. 2/2013 on organization of the Government issued on 20 May

2013 by the President of Kenya gave detailed functions of the Office of the Deputy president-

It was reported in both the print and electronic media that the Office ofthe Deputy President

Ieased an aircraft for use by the Deputy President (DP) at an annual cost of Kshs 10O Million.

The aircrait was to be used by the DP in an official visit to several countries in Africa, and

implicitly to be available.to him during the year.

The report said that this was an annual contract and there was an invoice supporting a first

ouarterly claim ofS 300,000.00.

This report was contested by the Permanent Secretary in the Ministry of lnformation and

Communication who claimed that the cost of the aircraft was a one - off contract and its cost

was Kshs 18,564,000.00 (S 221,000.00).

The a bove issue created public outcry and it ca ught the attentio n of the parliamentary Accounts

Cornmittee (PAC). As a result, the Clerk of the National Assembly wrote a letter ref

NA/PAC/CORR/2O13/C8 dated 24/05/2013 requesting the Auditor General to carry out a special

audit on the above issue to confirm the correct position about the expenditure for Committee's

further action.

2.4

2.5

2.6

2.1

2.8

3.0 Terms of reference
From the above referenced letter and the media reportt we developed the following Terms of
References.

. Eslablish how the trip was initiated.

. Establish the procurement process of the aircraft.
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Establish the previous trips by holders of equivalent posltion

Establish whether the invoice appearing in the Daily Nation of 23 MaY 2013 related to

the hire of the .iet.

ldentiry the irregularities and culpable officers arising from the hire of the jet.

4.O Work Done and Limitations

4.L The obiective of this investigation was to establish whether there was any contract to lease the

aircraft for the DeputY President as reported in the Daity Nation of 19 May 2013 at an annual

cost of Kshs.1oo million. To address the above, we had to enablish how the trip was initiated,

how the procurement was done and how the previous office holders of equivalent positions

conducted similar trips. we also had to establish whether the invoice appearin8 in the Daily

Nation of 19 May 2013 was presented for payment and whether any other invoice from vista Jet

had been presented, before or after indicated date.

we looked into the environment surroundinS the hire of the iet, and in particular we reviewed

the entire process that brought about the hiring of the iet.

we looked at how the process was initiated, how the procurement was done, and whether it

was done in compliance with the relevant laws and guidelines'

we established who travelled with the Deputy President and whether they were public officers.

We reviewed all the documents relevant to this expenditure without sampling'

our audit covered the Deputy President's trip thst took place between 16 and 19 May 2013 and

also compared the cost and other factors with those of previous holders ofequivalent p.ositions,

which we took to be immediate former Vice President and former Prime Minister'

We carried out our audit at the Deputy President's Office and also made visits to the Ministry of

Foreign Affairs and the former Vice President's Office'

ln the course of our investigation, we received adequate co - operation and assistance from all

the officials of the office of the Deputy President we interacted with. we therefore managed to

satisfactorily cover our Terms of References and achiev€ our objectives'

However, we experienced a few hurdles at the beginning of the exercise. These hurdles did not

affect the quality and the result of our findings. These included:

. lt took two weeks to obtain details on prequalified suppliers for aircraft hire services in the

. Office of the Deputy President, previously occupied by the Prime Minister'

4.2

4.3

4.4

4.5

4.6

4.1

4.8
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' The Office of the Deputy President was established by the Constitution of ZO1O and it is the

first of its kind in the Kenyan history. There was a comparison challenge with similar

previous office holders since there was no exact match in terms of responsibilities.

Furthermore the Deputy President used a hired aircraft while officers in similar positions

had used commercial flights.

' we requested for documents in our letter ref: c.868c/5 dated 19 June 2013 (erroneously

stated as 19 May 2013) but the following were not availed to us.

i) comparative analysis on official international trips made by the former prime Minister

for the period he was in office.

ii) LocalService orders (Lsos) numbers 0855003 and 0855005 missing from the book copy.

However, an internal memo dated 19 May 2013 and an advert in the Dairy Nation and

The standard newspaper dated 29 iuly 2013 reporting the loss ofseveral LSos (including

the above two) and one LpO was availed to us.

we requested for records from the ps in the Ministry of Interior and Government co- ordination

regarding how the former Vice President office handled such external travels. The request was

contained in our letter reference no. C.8G8C/7 but no response had been received by the time

we finished our audit. However, for the purpose of this report we relied on similar information

they availed to the Office of the Deputy president.

we were not able to meet the Director of EADC Limited as planned. The meeting was arranged

through Mr. E. Nyachio and was to take place on 19 June 2013 but it did not take place.

5.0 Approach

5.1 Work done and Sources of lnforrratior.r

t'la n n ing

5.1.1

5.1.2

ln planning detailed review, we held various planning meetings between 29 May and 3 June

2013. During these meetings we discussed all the activities and task to achieve the set

ob.iectives. Finally, we developed a detailed work plan and applied it in the execution of this

assignment-

We had enough professionals internally to deal with this investigation.
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5.1.3

5.7.4

Detailed Review

we started by confirming whether there was a budgeta ry allocation for the expenditure.

we then anatyzed and summarized all the documents relating to how the trip was initiated, how

the service was procured and how it compared with other equivalent office holders in the past.

We traced expenditure to the line items and agreed the amounts to the budgetary allocation.

lnterviews

we interviewed senior government officers to clarify various issues that assisted us to make an

informed report.

We analyzed, authenticated and corroborated this information before using it as evidence in our

report. we had planned to conduct 8 interviews but we conducted 7 on various dates as

detailed in below:-

Table 1: list of lnterviewees

10 June 201f

ro lune 2oii

rzlune zor: ----
f2lune 2013

iit,ne zoii- 
'

19 lune io13

19lune 2ou --N;t Met

zq tune zori '

Mr. Ahmed Kassam who is one of the directors in EADC timited did not turn up for a meeting

with us on 19lune 1013. We booked for this meeting througll Mr, E. Nyachio who had explained

to us that Mr. Ahmed Kassam would meet us on this date after he came back from South Africa.

we also obtained information and documents from the {ollowing areas/ offices:

. office ofthe Deputy President

. Media

. Ministry of Foreign Affairs

a Previous audit reports

5.1.5

5.1.6

5.1.7

2

3

4

5

6

7

8

Mr- Evans Nyachio

r,a r. eti ui-riiwi sseiatr

rur i[i,"ia r-i-ost'iia

vr.iim-onofotl
'-'_t 

.EricKorir 
''

- 
or. tvtoira-mmei tsanaria

- 
ivri. ltr..a xasr".
'vZ 

tuarianne riianv

j,r:,i,1'j j t^ill' 
-.- ..,-.-;.

Senior Assistant Oirector, SupplY Chain Mgt - Office ofoP

secretary Admiision -oP offi(e

prototol 6fficer - tiiinltt.y oiio."ign att"i.t

supply Chain tr,igi.6ffice, - oini" orbp

SeniorAssistant Director of Supply Chain -Home Affairs

Ps -Office of 0P

Dkecto; - EAdc

crtietot st#- om.. oi d-C 
-'

5.1.8

5.1.9

)
i

'al
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5.2 TestingMethodology

5.7.1 We reviewed the whole transaction from its initiation, through procurement process, up to the

time the LsO was paid for.

6.0 Fin d ings and Conclusions

6.1

6.1 .1

Overview

This Draft Report is organized into an Executive summary, which briefly highlights the findings

from the investigative work carried out (section 1 above). our findings are set out in the rest of

the Report. lt is essential that the Report is read in its entirety in order to comprehend fully the

approach to, and findings of our work.

6.2

6.2.1

Invoice in the Daily Nation
we could not conclude on the above invoice due to lack of information relating to it. However,

we noted the following issues that suggested a possible link between the missing Lsos, the

Program Partnership Agreement and the above invoice

The invoice from vista Jet was dated 15ih May 2013 and was for usD 300,000 being part of the

first quarterly payment for the lease of the iet.

EADC limited and vista Jet entered into a pro8ram partnership ABreement for the leasing of the
jet on 16th may 2013 where both parties agreed, amongst other things for quarterly payment of

usD 730,000 with an amount of usD 300,000 to be received by vista Jet before the start date

whi;h in this case was 16ir May 2013.

The two missing Lsos 0855003 and o855oo5 were in a series of Lsos that were issued in the

period beginning May 2013 to the period where a final invoice oI usl) 221,000 against Lso

0855010 was paid for. The series of LSO5 were O8550OO to 0855050.

The invoice appearing in the Daily Nation related to a lease of an aircraft, while the documents

we reviewed regarding the trip by the Deputy president related to a hired jet. consequently, our

report relates to the hiring of the aircraft by the office of Deputy president from EADC Limited

since we could not conclude on the lease element based on the information available. we have

however noted a possible link between the said invoice, the program partnership Agreement
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and the missing LSos in section 1.2.26 and 8.1.6 and indicated our recommendation on section

10.4 of this report.

6.7.2 The report is organized in the following sections

i) Introduction

ii) Findings and conclusions.

iii) Responsibilityandculpability

iv) Possible claims

v) Recommendation.

vi) Annexures

6.3 lnitiation of the trip

6.3.1 According to a report signed by the Chief of Staff Ms- Marianne L Kitany on unspecified date,

H-E. the president instructed H. E. the Deputy President to make a tour of four African Countries

as a State Function. The instruction to undertake the travel from 16 to 19 May 2013 from the

president was said to be verbal and was in accordance with Article 147 (1) and (2). This report

was also confirmed to us in a meeting with the chief of staff on 24 May 2013 in her office.

6.3-Z The instructions by the President were not in writing. This contravenes section 135 of the

Constitution which states that "A decision by the President under this Constitution shall be in

writing and shall bear the seal a nd signature of the president."

6.3 3 ln response to this instruction, an organizing committee was urgently convened on 15 May 2013

comprising of the followinB officers.

Table 2: Trip OrBanizing Committee

1

).

4

5

Mr. Abdul Mwasserah

Mr. Rod!ers Hadao

Mr. Evan Nyachio

Mr. Paul Ka mau

Mr. Nelson Adeya

Secretary Administration- - ODP

protocol -rrilinisiry of Foreign AGirs

Head of Supply Chain Management - O0P

rinance offfii - ooP

il

Accounts - ODP
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6 Mr. Simon Okoth

7 Mr. Da udiCheporor

Procurement Unit - ODP

Procurement unii - ooF

6.3.4 The main agenda being the hiring of the aircraft services for the Deputy president,s trip

6.4

6.4.1

Target Countries and Delegation with the Deputy President

The trip was initially planned to cover four (4)African countries namely:

Table 3: Countries Visited by the Delegation

Congo - Brazzaville

Gabon

Nigeria

nrgeii; 
--- - -

16 May 2013

r5 Vay 2013

17 May 2013

i8 May 2013

6.4.2 According to the Chief of Staff, there was a slight change in the above plan where the entourage

visited 6hana instead of Algeria. This was because the Algerian President was said to be unwell

at the time they wanted to meet him.

6.4.3 The delegation that accompanied the Deputy President composed of the following public

Officers:

Table 4: List of Oele8ates Ac.ompanying the Deputy president

1

2

3

4

5

6

7

8

Hon Alice W. Ng'ang'a

Hon YussufChanzu

Hon NaisulaLesuuda .

Hon. James Mungai

Ms Marianne Kitany

rvri.'win.ton ao"ri

Mr. Da niel Onyancha

Mr. Nelson Adeya

M.P - fhika Town

M.P - VihiBa Town

Nominated Senator

Senator - Na kuru County

Chief of Staff- oDP

rraeiii - lniormation officer

Media - lnformation O ffice r
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9

10

Mr

Mr

Richard M. Lemoshin

KibetTaigut

Elijah Kiplimo

Kilisio Nicholas

Kemboi lohn cheruiyot

Foreign Affairs

Personal Assistant - Security Ofrcei

11

72

13

Mr,

Mr

Mr

Security Officer

Security Officer

Security Officer

What was the purpose of the triP?

According to the earlier mentioned report bY the chief of Staff in the office of the DeputY

President, the following was the purpose of the trip

. To address the enormous economic and security challenges somalia has posed to Kenya, it

is necessary for Kenya to solicit support and influence the AU position in so far as the

management of somalia is concerned. specifically the mandate of AMlsoM to be eshanced

and more resources made available to assist the Somali Government to set up local

administrative and governance structures under the IGAD framework in southern Somalia-

. currently more than 500,ooo refugees have been resident in Kenya for more than a

decade. Kenya would be pursuing the matter at the AU summit of 23'd to 27th May 2013'

. To establish a rapid deployment force to firmly deal with Al-Qaeda, Al-shabaab and other

terrorist networks-

. Enhance the capacity of AMlsoN and local units to stop the inflow of contraband goods

mainly sugar and electronics coming through the PoI1 of Kismayu and causing security

instability in Northern Kenya mainlyin Garrisa, Wajirand Mandera'

. Effective security checks and enhancement of the capacity of AMlsoN to stem the entry of

Al-Qaeda elements from crossing into Kenya and affecting the economic growth of the

country and the implementation of the Jubilee manifesto'

. The president was in South Africa to consult President Zuma and canvass for the regional

porition rn bringing stability to somalia and the East and Horn of Africa reBion. The

president subsequently dispatched the Deputy President to further pursue the ASenda with

other key members of the African Union such as Nigeria and Ghana among others'

. To establish mechanisms of African Union countries enhancing intra-Africa trade and

collaboration-

. To work on instrumentsto promote regional investment and business'
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To enhance communication between the East and West Africa through regional

infrastructural projects and other networks such as rail, road to facilitate movement of
goods and services to promote trade-

6.6 Procurement of the Jet

ldentification of the supplier, evaluation and awarding of the contract

6.6. s we noted that the team mentioned in Tabre 2 above, invited through terephone cars three firms

to quote for the above service. The terephone ca s were made by Mr. Nyachio and Mr. 5. okoth,
of procurement section in the office of the Deputy president on 15 May 2013. Details of these

firms are in section 6.5.10 of this report-

The aircraft was hired from EADC Ltd at a cost of Kshs 18,564,000.00. (USS221,OOO)

According to the Ad cited in 6.5.1 above, the preferred method for any procurement for an

arnount of Kshs 500,000.00 and above is open tendering.

other methods are also allowed depending on the circumstances, under part lv of the public

Procurement and Disposal Act, 2005 section 2a (3), which states that "A procuring entity may

6_ 6.6

6.6.1
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6.5.1 The Public Procurement and Disposal Act, 2005, together with The public procurement and

Disposal Regulations, 2006 provides rules and procedures to be followed when procuring goods,

services or works for the Government of Kenya.

6'6.2 The office of Deputy President (oDP) is a public office and the procurement practices in this

office are therefore directed by the above Act.

6.6.3 According to this Act, a procuring Government entity can utirize a range of procurement

methods which are: open tendering, restrictive tenderinB, direct procuring, request for
proposals and request for quotations.

6'6.4 After the transition from the previous government to the current government, various

government departments and offices continued with the budgetary allocation from the previous

holders awaiting their new budtetary allocations at the end of the financial year 2oL2/2o73. ln

this regard, the office of the Deputy President assumed the budgetary allocation from the office

of the former Prime Minister.

6.6.8



.i

use restricted tendering or direct procurement procedure only if, before using that procedure,

the procuring entity:"

a) Obtains the written approval of its tender committee; and

b) Records in writing the reasons for using the alternative procurement procedure.

6.6.9 Part Vl - Alternative Procurement Procedures, Section 73 (2) provides that; "A procuring entity

may use restricted tendering if the following conditions are satisfied:

a) Competition for contract, because of the complex or specialized nature of the 8oods,

works or services is limited to prequalified contractors.

b) The time and cost required to examine and evaluate a large number of tenders would

be disproportionate to the value of the goods, works or services procured, and

c) There are only a few known suppliers of the goods, works or services as may be

prescribed in the regulations.

5.6.10 ln this case, the Office used restricted tendering, through request for quotations method to hire

the aircraft. lt was explained to us that the office used the method instead of the open

tendering because of the short notice given to the procuring officers. Further the office had

previously short-listed three pre-qualifr ed suppliers.

6.6.11 This was confirmed to us by the Permanent Secretary in the Office of the Deputy President, who

further explained to us that the information about the trip reached him on Tuesday, 14 May

2013. He immediately instructed the Secretary Adminlstration Mr. Abdul Mwasserah to take

urgent action. The Secretary Administration wrote an internal memo dated 15 May 2013 to the

AE. Chief Finance Officer (CFO) informing her of the trip that was scheduled to take place from

Thursday, 16 MaY 2013.

8.6.12 tmmediately an organizing team mentloned in Table 2 comprising of officers from the Office of

the Deputy President convened in order to facilitate the trip.

6-6.L3 As mentioned in section 6.6.1, the team invited throuBh telephone calls three firms to quote for

the above service. Allthe flrms invited responded as follows:
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T.ble 5: Firms lnvited to tender

E- A0C - Africao Development Corporation, partner of Vista Jet East Afric.

ABM Aviation -Aircraft Business Management.

Lady Lori Kenya iimired

1

2

3

Ksh.18,554,000(U5 S221,000)

K5h.28,440,720(Us S338, j8o)

ish.19,728,74a(Us S 23a.866)

6.6.14 The above three firms were in the list ol 2012/201.3 prequalified suppliers availed to us for

audit

6.6.15 Details of the above companic,s with the registrar of companies as at 2 AuEUst 2013 were as

follows:

Tabie 5: Detaiis oi ihe Cornpanies as per the Re8istrar of Companies Records

1

2

i

EADC Ltd

Aircraft Eusiness Management ltd

Lady Lori Kenya Ltd

21 November 2011

ll September 2007

10 May 1999

cPR/ 2017/61.4t6

c74459't

c85506

6.6.16

6.6.17

6.6.18

6.6.19

6.6.20

6.6.27

None of the above companies had filed its annual returns with the Registrar of companies as at

2 August 2013,

All of them were prequalified to offer services in the category of heiicopter and fixed wing air

services.

The team evaluated the quotations based on the suitability, availability, reliability, safety and

comfort of the aircraft to be provided and recommended the services to be provided by EADC -
African Development Corporation, partner of Vistajet East Africa.

According to the organizint committee, the recommendation was based on the delegation size

and challenges of obt,rining air transport within the region.

There was a special Ministerial Tender Committee meeting on same day (15 May 2013) that

approved the business be awarded to the lowest bidder EADC - African Oevelopment

Corporation, partner of Vistajet East Africa at a total cost of USD 221,000.00 (Khs

18,564,000.00).

A Local service order number 0855010 was issued on t 6 May 2013 to the winning firm and an

invoice number 3101 dated 16 May 2013 amounting to usD 221,ooo-00 was raised against the

Office of Deputy President by the firm-
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6.7 ProcurementAnomalies

We noted the following anomalies in procurement that required to be highlighted:

6.7-1r EADC Ltd that won the tender on 15 May 2013 entered into a Program Partnership Agreement

withVistaietLuftahrtunernehmenGMBHofAustriaonlSMay2013adayafterE-ADChad

been awarded the contract. However, we got a letter dated 9 July 2013 from vistalet to EADC

Limited confirming that Vistajet has been working with EADC Limited since 2010'

S.T.2ThetypeofaircraftquotedbyEADCLimitedwasGlobalExpress6000buttheoneUsedbythe

DeputYPresidentwasChallenger850.Wewereunab|etoconfirmwhattypetheofficeofthe

DePUtyPresidenthadspecifiedbecausethespecificationdocumentavailedtouswasfor

diplomaticaircraftclearance(V.V.l.P)anddidnotexplainspecificationsoftheaircraftinitially

expected for the Deputy President's trip'

6.7.3 There was no formal contract entered between the EADC Limited and the office of the Deputy

President for this service. lt was explained to us that the LSo served as the contract due to time

limitation.

6.7.4 ln the Daily Nation of 23 MaY 2013, there was an invoice dated 15 May 2013 from

Vista.ietluftahrtunernehmenGMBHofAustriaforUsD300,000.00addressedtoMr.Evan

NyachioofofficeoftheDeputyPresident.Hedeniedknowledgeofthisinvoice,andinsisted

thattherewasnodirectworkingrelationshipbetweenthiscompanyandtheofficeofttle

Deputy President.

6.T.5oureffortstomeetwithoneofthedirectorsofVista]etMr.AhmedKassamWerenot

successful.

5.7-6 As noted earlier, two Local service orders (Lsos) numbers 0855003 and 0855O05 were missing

fromthebookcopyandweWerenotabletoverifywhethertheyrelatedtotheleasingofthe

aircraft.

6.7.7 ln the absence of these two LSos copies and the f.:ct that the LSo dispatch reBister was

updatedupto26April2013,wecouldnotconfirmordispelwithcertaintythattheinvoicein

the Daily Nation dated 23 May 2013 was not in response to the leasing/hiring of the aircraft by

the oDP.

S.T.8ThereishoweverapossibilitythatthemissingLSos,theProgramPartnershipAgreementand

this invoice are linked due to the following facts:
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' The missing LSOS were for the month of May 2013 just before the trip took place since their

serial numbers are close to the one that was eventually paid (LSO number 0855010) for hiring

the a ircraft.

' EADC Ltd entered into a three years' program partnership Agreement with

Vistajetluftahrtunernehmen GMBH of Austria on 16 May 2013 a day after it had been awarded

the contract. The quarterly payment for this contract was usD 73o,ooo where USD 300,000 was

to be paid before 16 May 2013 and the balance of usD 430,000 to be paid before 25 May

2013.There is therefore a possibility of a link between this first installment of USD 30O,OOO

mentioned above and the USD 30O,0OO that appeared in the said invoice.

6.7.9 However, an internal memo dated 19 May and an advert in the Daily Nation and standard

Newspapers on 29 July 20L3 reporting the loss of several LSOS (including the above two) and

one LPO was availed to us. The effect of this advert was to cancel the lost documents and make

it illegal for anybody to transact with them. The Office of the Deputy President would therefore

be held responsible if found to have transacted with any of the advertised document.

6.7.10 The names in various documents forthe above companies were not consistent with the names

as they appeared in the records of the Registrar of companies. We noted the following

incons iste nc ies:

Table 7: Inconsistencies of names in various documents

EADC Ltd

Aircraft Business Manigement ltd

Lady l"ori Kenya Ltd

e -ADC

ABM AVIATION

Lady Lori (enya Ltd

E ADC

6.7.11 However we confirmed that the payment of Kshs 18, 564,000.00 was made to EADC Ltd as it

appeared in the Registrar of Companies Records.

6.8

6.8. L

Payment Details and Budgetary Allocation
The trip took placr: as scheduled but the payment for the above service amounting to usD

221,000.00 (Kshs 18,564,000.00) was paid in tFMtS on 26 June 2013. However, the amount was

paid throu8h G- Pay on 2 July 2013. we also noted that an additional expenditure amounting to

Kshs 2,142,251'.2o being accommodation, transport and miscellaneous expensgs had been paid

to facilitate this trip as detailed below:
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Table 8: Additional cost lncurred in the Trip to the 4 African Countries

:' .r.-: |...."j''. -...:.... . i;

, COUNTRY TRIP ACCOMMOOATION

ConEo
gra?aville Offi(,alvisrt

Abuja,Nireri. Officialvisit 597,030.m

1,22a,911.20

:: ..,.,: ,,i:.. i. ;. ..;.., ..,",.,i;.;l, .1=.. .,'..-

. Mrsc AIR

TRANSPORT O(PEITS€S TRANSPORT TOTAL

129,0m.m 90,220.m

OATE

16th MaY

2013

-retn r'ary
2013 _.-.-_
17lh May

. 2011

Hired

Hired

Hked

.l.ri,!i

Hi.ed

916,250.00

531,881,20

594,120.00

2.142,251_20

18- 19nh May
2013
rs- ibir' r.,riv
2013

Ghlna _ ._ Officialvlslt 531,881.20

Subsistence
Allowances Offi.i.ll,/isit - 694,120.m

129,m0.00 784,340.00

6.8.2

6.8.3

6.4.4

We noted that the Office of the Deputy President inherited the remaining budget from the

former Prime Ministe/s Office.

There was enough budgetary atlocation to accommodate the above two payments in the revised

recurrent expenditure estimates for 7012/7oL3.

This expenditure was charged to Foreign Travel and Subsistence, and other transportation costs

at the headquarters item 148OOO1O1where budgetary allocation had been enhanced with Ghs

18,112,000.00 (from Kshs 5,038,00O.00 to Kshs 23,150,000.00).

Other Alternative Methods of Travel

We noted that the Office of the Deputy President did some inquiries about comparative costs

charged by two commercial flights for the same itinerary.

They did these telephone inquiries from Uniglobe Northern Travel Ltd and Tripple Tours and

Travels ttd and got the foltowing feedback: \.

6.9

6.9.1

6.9.2

I

I
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Table 9: Comparative Analysi5 from Commercial Flight

) NRa LIaRAVILTE.NRB

PERPERSON 14 PAX

357.660.00 14

TQTAT

.. .. t-,go? !2 .4o..oo

-,--r-=Ji-r.r..q"-.,
39s.630 00 l4

NRI] -AAU]A .NR8

-,.__t -__
NRB ALGIENS -NRA

NAIROB I-8 RAZZZAVI LL E,NAIROII I

t2) NRB -LtSRAVlttE NRB

,NR8 .ABUJA .NR8 ]

373.230_OO !4 .225,220-OO

1_11,73t.99 11 9r:!8js,sq,og
TOTAT 21.O 60,z7o.oo

lRrll\E.r-q!f:.-..-_
P€R PERSON TOTAL

316,500.00

'!L

305,250.00

320,910.OO

,.,1 I | ... -.. !! Z7-1!t_cto. 9_o_

4)

ALGIERS -NRA 156 oo0 1,e?:.lqq 9q
2:2.,4-92,! !.o-.9o.TOTAL

6.9.3 From the above feedback, the commercial flights appeared more expensive than what EAD6

timited, the company that won the quotation.

6.9.4 However, we noted that these feedbacks were received on 20 May 2013 and the inquiries were

made when the trip had already taken place. The Office of the Deputy Presidert was not aware

of how much this alternative method would have cost before the trip took place. We did not

therefore understand what direct value these inquiries and feedback had on the trip since it had

already taken place.

6.10 Previous trips by holders of equivalent pcsition.

6.1O.1 Which are the offices similar to the Office of the Deputy president?

6.10.1 The office of the Deputy President was created by the Kenyan constitution of 2010. There was

no similar office that we could use for comparative records.

5.10.2 However, we took the Office of the former Prime Minister and the former Vice president as

equivalent offices in terms of status to the current Office of the Deputy president.

6.10.3 We inquired about their past international travel details through our letters ref. C.868C/5 and

c.868c/7 daled 19 June 2013 to the Permanent Secretaries in the office ofthe Deputy president
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and Ministry of lnterior and Government Co- ordination respectively. By the time we wrote this

report, we had not received enough details to make an objective comparison'

6.10.4 However, according to the information detailed in Table 10 the Prime Minister had made four

trips in the 2012 to foreign countries at a cost of Kshs 62,196,450.30 averaging Kshs 15,549,115

per trip.

Table 10: foreign Trips made bV the Formtr Prime Minirttr in 2012

' tr - :,ll r '. i l' l'

u",c1"i""".
thlineTravel

25,281AN
20rz

SWT2ERL

ANO

3OMAY I
)uN 2012

lnetabul

5omalla

5,173,194.m 10,575,545.40

1,254,140 m

6,442,75O-ffi

29,004,824.m

trg,csz.m I

29,774,12100 - _

2.599,790.m

7,255,470.m .

1,503,014-m

84,30::99__..

1,714J1S.m- 
_

1,5s7J5s.m

5,402,351.40

2,618,270.m

20,494,570.00 
.

12,612,084.90

4t,t17 ,176.30

5,872,410.m

25,936,920.m

18,811,584.90

e:,19e,c60.:o

British
UK Olympics

TURKEY
UniBlobeNo.

UniSlob€Nor

Emirates

11

15
6 - 11A'rg
2012

1921Nov
2012 & KOREA

Ollicialvisit
' 

f","1

5,199,500.m

21,O59p84.oO

UniglobeNor

6.10.5 The former Vice President had made 20 trips to various foreign countries in the 2011 at a cost of

Kshs 122,395,459.15 averaBing Kshs 5,119,773.50 per trip and 2 trips in 2012 at a cost of Kshs

57,812,261.00 averaging 28,905,130.50 per trip as detailed in table 11'

Table 11: Trips Made bY the former Vice President in 2011 and 2012

lo

.l

I 2Or2

l0i2

AMERICA,CHINA,OUEAI,U-K

TANZANlA.DAA It SAIAMU

25TH IUNE 2012

AROUNO TEB

2012

roTA!fo8 zolz

13-15 oct 2011

11--18 NOV 2011

8_._11 ocr 201 1

5-5 AUG 1011

_lG11jUNE 2011

18-20lAN 2011

ULONGWE MALAwl

LONDON

fNTEBTE UGANOA

TANZANIA

JUAA SUOAN

729.497 m

sz,grz,:si-oo

2,599,790.00

1_,756,47 9.6

t.lol.01400

84,305.m

1,714,315.m

4,839,93S.OO

28,037,940.O0 I

f=
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2011 6-13 MARCH 2011

23-26 MARCH
2011 2011

UNIIED STATES

IQUITORIAL GUINEA

2,558,260.@

4,063,5m.@

-,.8r999,588:1s.

2,8g7,2AO.@:

11.102.280.m

3,571,760.00

9,997.610.@

5,216,300.00:

7,9cr',?8A.OO

15,104,000.00

3,232,760.m

2,568,260-00

10,316,294.00.

8,098,688.1s

3,986310.@

13,625,070.m

3,577,76c.u0 ,

1Fil9s.88o:W.

9,050,545.00:

10,7U,248.m i

20,002,955.00 :

3,232,760.@.

I

_1r3q71qo0.ry..i

. . -12j,39o.q)-.1

1,390,500.00

122,395,459.15

6,252,J94.t)t)

2,804,460.00

4,898,965.00

l9l1
2011

201r

2G23lAN 2011'i--'- -- - -

i 17-23 JUNE 2011
l-zz rviay-i luli
:2011

JUSA SOUTH€RN SU.DAN

r_11011... ....
ADOIS ABAEA ETHOPIA

MALYSIA

NIGERIA

2011 ' 6-11MARCH 2011 NEW YORX

2011

2011 - 17TH MAY 2011

:26APRIL.4MAY

1-5lAN 2011

25-27jAN 2011

CAIRO, EGYPT

DUBAI, TRIPOII LISYA

2011 201r

2011 1G14 JAN 2011 SOUTH AFRICA &UGANDA

2011

'I
1,089,030.@

2,522,7 .N

5,rr2,260 m

2,834,245.00

20r 1

2011

AROUNO JUNT
2011 2011 

.

TOTAT FOR ZOI l

1,307,000.00

.. ,4?q,.36!,q0.

1,390.500.00

44,35t,753_OO

22,23 MARCH
2011 

.

AROUND 15 OCT

LIBRIVILLE. ADDIS ASAgA

XILIMANIARO-TANTrlNlA

DUBAI, SELING, MILASOURNE

7B.O4\.r75_tS

6-10 6 The above comparative figures cannot be used to make an objective comparison due to the

following limitations

' The Former prime Minister and vice-president used commerciar frights whire the Deputy

President used hired aircraft

. The trips were made to different countries

' The Deputy President travelled in 2013 while the other vlps travelled in 2011 and 2012.

6.1 I

6.1 1.1

Deputy President and other V.V.l.p'S Travel policy

According to a retter by the Chief of protocor Ret /MFA/sEc.zzhA dated 13 June 2013 to the

Pern]anent secretary office of the Deputy president thc Ministry of Foreigrr Affairs is rnandated

with making external traver prans for H.E. the president and or H.E the Deputy president and

their delegation, the cabinet secretary for Foreign Affairs as well as for other V.V.l.p,5 travelling

as special envoys.

For the case of other Government Ministries they are responsibre for making traver plans for the
respective Cabinet Secretaries- The Ministry of Foreign Affairs facilitates in obtaining visas and

contacting Kenyari Embassies/High commissions abroad to extend the required protocor

courtesies. There was no express policy relating to the Deputy president,s foreign trips.

6.17.2
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7.O lrregularitiesandculpability

7.1 We found out that there were various irregularities in the hiring of aircraft process but there is

no evidence to tink them to any particular individual in the Office of the Deputy President. Most

of these irregularities are procurement related lssues probably occasioned by the short notice

Biven to the procurement personnel for the procurement to be done

However, individual companies should take responsibilities for not filing their annual returns

with the registrar of companies as required by the l3w.

j.L.L We were informed that the process of hire of the aircraft was initiated uPon a n instruction given

by H.E. the president to H.E. the Deputy President to Visit four (4) African countries. No written

presidential Instruction or any other form of evidence from the offce ofthe President has been

availed to us to substantiate this assertion; consequently, we are unable to conclude on this

matter.

7.7.2 We were not able to meet with Mr. Ahmed Kassam, a director with EADC Limited, the company

that leased the jet to the office of the Deputy President. The company has two directors

namely: Mr. Ahmed Kassam and Punit D. Vadgama. The meeting was arranged through Mr' E'

Nyachio and was to take place on 19 June 2013. Mr. Kassam was to shed light on the

relationship between EADC Limited and Vista let. He was also to shed light on the invoice

appearing in the Daily Nation, of 19 May 2013 and which was disowned by the office of the

Deputy president. We have however, received a copy of Ietter from Vista Jet to EADC ltd stating

that they have been working together since 2010.

7.1.3 The public Accounts Committee sitting of 2 Autust 2013, decided that Mr. Ahmed Kassam would

be summoned to appear before it upon conclusion of the report of the Auditor-G ene ra l.

7.1.4 On 19'h June 2013, we wrote to the Permanent Secretary Ministry of Interior and Government

co-ordination (Home Affairs) requesting for information on international trips made by the

former vice President, which could be used to understand the government policy on the

movement of VIP'S. This has not been made available to us and {or the purpose of this report

we relied on similar information they availed to the Office of the Deputy President. However,

this information was not enough to make an obiective comparison.

7.1,5 On the same day, 19 June 2013, we wrote to the Registrar of Companies requesting for details

on the ownership and registration of EADC Limited, the company that was hired to offer aircraft
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1.7.6

services. This information was availed to us on 2 August 2013, taking over40 days from the time

of request.

ln the letter addressed to Permanent secretary of 19 June 2013, we also requested for a number

of copies of Local Service orders (so's) numbers 0855003 and 0855oos that had been removed

from the order book, series 0855001 to 0855050, in the period within which the aircraft was

hired. Mr. simon okoth, the Supply chain officer , who is the custodian of the Lso's was able

to provide to us all the copies of the LSO'S we needed except the above two. We cannot

therefore confirm or dismiss the assertion that the missing LSo's related to the invoice

appearing on the Daily Nation of 19 May 2013.

The, Head of Supply Chain Management, Mr. Evan Nyachio, circulateci a memo ciated 19 May

2013 to all heads of department, informing them of the loss of the Lso's and at least one Lpo. In

addition, an advert in the Daily Nation and rhe standard newspapers dated 29 July 2013 was

made to inform the public about the loss. lt therefore would be illegal for anyone to use the

LsOs in any transaction with the Office of the Deputy president.

However, as IonB as these two LSo's are not made available to us, we shall not be able to make

an informed conclusion on this matter.

7.1.1 ln addition,

No docurnented specifications for the t1,pe of aircraft the office of the Deputy president

required for the Deputy President's trip was availed to us.

The office of the Deputy president awarded the business to EADC Limited a day before it
cntercal into a I)rograrn Partnership ngrccrnent with vist.rjetLuftahrtunernehmen GMBH of

Austria. However, we got a letter dated 9 luly 2013 from Vista Jet to EADC Limited

confirming that Vista Jet has been working with EADC timited since 2010. A program

Partnership Agreement Term Sheet provided to us (see annex 1g) summarizes the

arrangement. However, the Partnership Agreement was not provided to us for review.

EADC Ltd quoted for Global Express 5OOO at USD 221,OOO.OO but the one used by the Dp was

Challenger 850. we did not tet any document that explained the effect this variation had

on the quoted price.
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The office ofthe Deputy President committed usD 221,000.00 (Kshs 18,56a,0o0.00) without

any formal contract with EADC Ltd. However, it was explained to us that the LSO served as

the contract due to time limitation.

8.0 Conclusions

8-1.1 The trip was said to have been initiated by instructions from the President of the Republic of

Kenya, and took place between 16 and 19 May 2013 and covered 4 African Countries. However,

no written or any other. form of evidence from the Office of the President was i:rovided to

support this assertion.

8.1.2 The delegation used a hired aircraft from EADC Limited at a cost of USD 221,000.00 (Kshs

18,564,000.00) and another Kshs ?,142,251.2O fo( accommodation, transport and miscellaneous

expenses. This amount was paid on 2 July 2013 and was in the budget that was inherited from

the former Prime Ministe/s office-

8.1.3 The Office of the Oeputy President used restricted method of procurement instead of open

tendering method that is preferred for any amount exceeding Kshs 500,000.00.

8.1.4 The review of the procurement process revealed some weaknesses such as lack of documented

specification of the aircraft and lack of formal contract with the supplier-

8.1.5 The Office of the Deputy President also considered other alternative methods of travel that

could have been used for this trip and, according to the information provided all of them were

more expensive. However, this consideration was done after the trip and therefore no effect on

the trip that had already taken place.

8.L.5 ln consideration of all the facts presented to us, we concluded the following:

. The visit by the Deputy President was official which appear to be based on oral instruction from

the president of Kenya. The procurement of the aircraft was done on a short notice basis

resulting in some omissions in the procurement process.

. we were unable to vouch the credibility of the Daily Nation coverage of 23 May 201"3.

. There is a possibility of a link between the missing [sos, the Program Partnership Agreement

and the invoice that appeared in the Daily Nation of 23'd May 2013. The serial numbers of the

missing lJQs in relation to the one that was eventually paid shows that the events were around

the same time. A Program Partnership Agreement between Vista Jet and EADC limited was

sitned on 15th May 2013- The logo in the Daily Nation newspaper invoice compared to logo rn

I
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other documents from Vista Jet appeared the same. These activities were inexplicably around

the same dates that there is a probability that the Program Partnership Agreement, the missing

LSOs and the invoice appearing in the Daily Nation of 23 May 2013 were related.

Possib le Claims
There is no any claim by the EADC Limited since the amount has been fully paid for by the Office

of the Deputy President for the service provided. Similarly, the Office of the Deputy president

has no claim against EADC Limited since it provided the service as requested.

Recommendations

Presidentiai instructions shouid compiy with section 135 ofthe Constitution.

The Government should develop a comprehensive travel policy for government dignitaries and

other officers. This policy would ensure reduced costs occasioned by travel agents and brokers

commissions. lt will also reduce cost implications brought about by adhoc travel modes. The

Policy should specify the modes of travel, when to hire and when to use commercial flights

among other issues.

We recommend that proper planning be done for such trips in future to avoid actions that

conflict with the law.

The Office of the Auditor General will keep in view any possible payment that would appear to

relate to the invoice that appeared in the Daily Nation of 23 May 2013, regarding lease of

aircraft.

Government agencies should demand compliance with all statutory requirements from the

companies that they transact with. This includes evidence of cornpliance with the Company,s

Act Cap 486, Tax Compliance among others-

Government agencies should always confirm consistencies in the documents from the

companies they deal with. When any inconsistency is noted a written explanation from the

affected company should be obtained.

Mr. Kassam of EADC should be interrogated by pAC in order to dispel or shed more light in this

rega rd.
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02 AUG 2011

The Clerk of National AssemblY

Clerk's Chombers,
Notionol Assembly,
Porlioment Buildings,
P.O Box 41842-00100.
NAIROBI.

-<)\!)/- A{n-c-r,AG

THE STATE LAW OFFICE
DEPARTMENT OF TI.IE REGISTRAR-GENERAL

A / PAC / C-O-RR/20.1.3 /26- o"'?NI) AtJCtJS I- 2O13

c.85506

I
lg-5

Deor Sir,

RE: INVESTIGATION OF HIRE OF AN AIRCRAFT FoR USE BY THE DEPUTY

PRESiDENT ONI A.N OFFICIAL TOU.R. OF FCUR P.FR:CAN I'IATIONS iI'I I'IAY-

20t3.

We refer to your lelter doted 30rh luly 20l3 ond vrish to respond os hereunder

LADY LORI (KENYA) IIMITED

Lody tori (Kenyo) limiled wcs regislered on l0rh Moyl999 under registrolion

number C85506.

According to lhe onnuol return of the compony lcr ihe yeor 2008. the directors/

shcrr'eholders of llre cornpony ore:-

Directors NolionolitY

Jomes Stonley De NooYer Americon

Lori Cox De Nooyer Americo n

Thomos Anson Silve:ter KenYon

Address

4 Lockhort l-ooP Loke
Georgio N,Y 1 2845 USA

4 Lockhort Loop Loke
ceorgio N.Y 1 2845 USA

P.O.Box 1348

Nonvuki

Shores

2,500

2,500

Nil

5h€ria Hou3e, Harambee Avenue

PO Bor40ll2 - m]m, NAIROBI.XENYA TEL: '254 2 o 2277461 / 7251355 / 07119M555 / 0?12529995

E-MAIL info.gtalelawofice@kenya 9o ke wf 8SITE. wwwa(orney_genetel'go ke

t

t
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'r,l-+--



lon lvlbulhio Mimono Kenyon P.O.Box 24948-OO502
Noirobi

Nil

Reqistered Office

Plot LR No 1870/l/138
Peponi Rood, Wesllonds
P.O- Box 14843-00800.
Noirobi

Wilh regord to E- ADC Limiled ond ABM l-imiled lhe two nomes do not oppecr in

the dolo bose of registered componies/ businesses nomes.

Yours Foithfully.

BE HEGU (MRS)
N ERAL.R ISTR

IC GA
RG



%



THE STATE LAW OFFICE
DEPARTMENT OF THE REGISTRAR.GENERAL

NA/PAC/CORR/2 o't 3/26 oate: 5I}-AL,6UST2ol

c. 85506

The Clerk of National Assembly
Clerk's Chombers.
Notionol Assembly.
Porlioment Buildings,
P.O 8ox 41842-00t00,
NAIROBI.

Deor Sir.

,I. 
AIRCRAFT BUSINES S MAN AGEMENT I"IMITED

This compony wos regisrered on r r.09.2o02 os regisrrotion number c144s9r

RE: INVESTIGATION OF HIRE oF AN AIRCRAFT FoR USE BY IHE DEPUTY
PRESIDENT ON AN OFFICIAL TOUR OF TOUR AFRICAN NAIIONS IN MAY,
2013.

we refer to your lerter dored 30.07.20r3. Further to our retter rjoled r.08.2013, wehove lhe following odditionol detoils.

The compony hos nol filed returns since
shoreholcjers of incorporotion ore:-

Direclors Nolionolitv Address

Nicholos OmondiOture Kenyon

Alice AdhiomboOture Kenyon

its irrcorporotion. The directors/

Shores

P.O.Box 28763-00200
Noirobi
P.O.Box 28763-00200

Noirobi

600

400

r.000Tofol Shores

5heria Hou!e, Harambee Avenue

PO.8ox4Ol l2 - OOTOO. NAIROBI,XENYA TEL'254 202221461/225tJSS/Oi I1944555/071252995

E'MAIL info.sEtelawofiice@kmya go ke !VfBSITE: www anorney'generel go'ke



t

Reoistered Office

Plot LR No 2O914279 City holl Woy, Noirobi
P.O. Box 3954-00505.
Noirobi.

2. EAST AFRICAN DEVEI.OP MENT CORPORATION IIMITED( EADC TTD'I

Eost Africon Development Corporotion Limited does not oppeor in our doto
bose of registered componies/ businesses. However we hove o compony
registered os EADC [td, whose detoils ore os follows;

This compony wos
No.CPR/201 

.l 
/61416.

regislered on 2l November 20ll os Reglslrotion

I

The Directors' ond shoreholders' detoils ore os follows:

Direclor Address

Ahmed Kossom P.O. Box 40286 Noirobi

Notionol itv

British

Kenyon

Tolol Shores

Shores

499

Punit Dipokkumor
Vodgomo

The Registered office is

tR. No. 209/5410 Wobero Street
2nd Floor, Prudenliol Assuronce
Building
P.O. Box 40286{0100
NAIROBI

Yours Foilhfully,

BE GU (MRS)

P.O- Box 40286 Noirobi
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To: S ecrelarY A dirinislr'ati on

*atel I 4lh,M ay, 2013

H]RE OF A}]]CR
Subiect; TO \\IEST AFR}CA FRO l\4 16

\4. J. Kitant'
CHlEF oF STAFF

AFT F'O]l H.E. TBE DEP\j Y PRES}Di}NT
1g'h \4 a ,. 2013th

H.E. the'Deputy Preside'nl u'i]l be lraking an offlgia)

Countries Coirgo Bt'azzaville, Gabon' Nigeria and Algelia

'''' 
tx"cuii'" let for ll lf' the Deputy

please r.nake the recessarv arrargements to.}rocure :1,::::l:.:'^:.i:;;;" -
Presidertl arrd l"ris enlorrrage' and [acr]ttale all olJle'l i-ogislica] l'equirenrents'

visil io iour'\\/esl Africarl

fion I 6rh to l91h Ma\', 20I3.

I

.j

.i

,.:]

,'::
..',

i



APPENDIX 5



APPENDIX 5

I



I

MINIJT]iS OF TI{}' SPECIAL ]\,IINISTEITUL ]'ENDER COMMITTE}I
]\4EE]'ING NO. ODP/MTC/i'I17012.2013 ]]]!I,]] IN DEPUTY
PR}'SI]]]}NT'S BU1LDING A I]E 2ND FLOOI] }}OAIrI)ROOM ON

\\7Er).i..\ ESDAY l sTlI l\.{AY 20i3 SIIARTI}'{G AT l0:OO AI\4

l
d

Menr b ers P resett:

l. Abdu) Mwasserah, EBS

2. Rodge::s Iladao

3. Paul Kamau

4. Ne.lson Adeya

5. Evans Nyachio

6, Si:rron Okolh

7. Daudi Cheporor

Secrelary, Adnrinistration

Member

SAD/SCM, Secretary

Seclelariat

Agenda 1:

Itenr l)escrip(ion: Hjre of charlered aircraft fol Deputy Presidenl

f)epailrncnls: Administration

HIRE OF CHARTERED A-IRCRAFT

'l'he office has received irrstructions from ;the Permarent Secretary and Chief of
Staff to orgar"rize for the trip to Cenl ral and West A f ica by thd Eeputy l)residertt on

official duties. A brief market survey show! thal the cost of the tlil: is likely to
excecd KSh:;-6nr and therefor!., nray need open tentlcring as 1:er- thc pt'ocut emenl

thresholds in schedule 1 of the )iublrc Procuremenl and Disposal Regu)ations

(2006).

The purpose of this meeting is to request (he \4inisterial Tender Committee to
consider alter-native procurenrent proceddres in accordance witl'r-part VI of the4

Public Procurement and Disposal Act (2005) given thal the delegalion is to tiavel

tomorow 16th May 2013.08.02

I
I

.t



MTC DECISION

The tender committee discussed tlie application at )ength and made the following
observations:-

j) ' That the office has received a dir.ective to organize a trip for H _E. The
,,# Deputy President to toul sevel-al Alrican countt-ies and the trip is to be

underlaken the following day.
J

ii) That the cost of the tu'ip is )ikely to exceed rhe threshold set for use of
quotation a:rd therefore open tender nrethod should be used.

iii) That due to the urgency of the trip, it is rrecessary to consider an alterative
plocurement rrethod through wlrich tlie ol.fice is able to beat the deadjinc.

iv) That other factors like security, safety and conver:ience to the delegation
should also be put ihto conside,atio,. This makes the procurer.rent much
more complex than expected.

wilh the above infonnation and observations, the fender committe recomrnended
that restr:icted tendering procedure be used.

Agenda 2: A.O.B.

Tbere was none

'Ihere being no othel business the fmetin.g adior.trrecl a1 10:4.5ant

Confirmed:. I)ale ,> b
(Clra irman

T

{tSigna tu re
(Secreta ry)

Dalc I
L 6lcrt3

12..''jir""
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ISO C001 & ISO 14081 Certified
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11E, i\,11551 l.ic l. r.icA L PURCHASE ORDERS/LOCAL sERVICE ORDER5

'J'iri: il to hri.t',: to your ottention thot, the following Locol Purr-hoie
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collle ri(.r i-rJ:. tlt:;ri r should return the sorne to the Hecrd of Procuretlrerri: Unii-

t4,'.:i:r:,,Ail-rils rirr' i !.:rici oi Accountr is reque;teci to tohe note of tl-le ctl:cve

miilinll t-ocol lir {,-chcJe Orders/Locol Service Orders os Gppropriote- .

?cllr prorii.,t ii:r,lronse will be opprecioted

ii. N. irii,trchil
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BRIEF ON THE }IIRE OF AN AIRCRAFT FOR UStr BY THE DEPUTY

PRESIDENT DURl],IG AN oFFICIAI, TOUR oF FOUII AFRICAN NATIoNS

IN MAY, 2013

]..O OBJECTIVE
The objective oI this brief is to apprise the Public Accourrts committee, a

select committee of the National Asserrrb)y, on the Hire of an aircraft that
wasusedbytheDeputyPresident,durir-rganofficiaitouroffourAfrican
Nations in MaY 20 13.

TheC]erkoftheNationa]Assembly,inhis.letterRef.
NA/PAC/CORRi 2013/27 of 3oth Juty 2O13 addressed to this office on

behaif of the 'select committee, summorred the Secretary Admirristration to

appear before it on 6*' August 20 13 and to produce all documents on

pio".r-rr.-"rrt of the aircralt and to provide informatiou on the following:'

(i) Hou, the tour was initiated;

(ii) The company that was hired to provide the service;

(iii) lnformatiorr regarding past traveis by officials in sim jlar positions
and status;

(ir) Government policy on hire of aircraft for government officia-ls on

official dutY;

(r) Payment Ior hire of the aircraft

1.1 BACKGROUND _ HOW THE TOUR WAS INITIATED
The visit by H.E. the Deputy President to the four African Countries u'as a

State Funct.ion.

In accorclan<:t: u,jth Article 147 (1) and (2) the Presirlent instnrcted tlre

DeputyPresidenttoundertaketravelfromthel6thofMay,20I3tothe
rSik of May, 20I3 to meet the Heads of State of four African Nations. Copy

of extract attached :rs (Annex O1)'

it should be noted that there ulas no executive order issued for this
assignment. Indeed an executive order involves written communication on

GovJrnment organization and practice. So far only two executive orders

have been issued the first on the number of Ministries established and the

second defines the functions of these Ministries'

r
t'



T
The list of delegatio, comprised fourteen persons, rvhich included theDeputy Preside,t a,d his chief of staff, Iour Memrrers of parliament,
nominated by the l\4ajority Leaders of senate and Nationdl Assembiy, a
Protocol officer Irom the. Ministry of Foreign Affairs, three Security officers,
a Persona-l Assistant to the Deputy presidirrt, two communications officers
and an Accountant from the Office of the Deputy president.

1.2 SPECIFIC PURFOSE OF THE TRIP
The purpose of the visit by the Deputy president to the four Alrican
Countries was:

i) To address the enormous econor,ic a,d security challenges Somalia
ha-s posed to Kenya, it was necessary lor Kenya io solrcit support and
influence the AU position in as far as the managemer")t of somaria is Iconcerned. Specifically the mandate of AMISoM to be erhanced ar"r.i t
more resources made availabre to assist the Somalia covernment toset up local administrative and gorrernance
IGAD frameu,orl< in Southern Somalia.

structures under the

ii)

iii)

ir)

v)

vi)

There are currer-rtly more than soo,OoO Relugees who have been
reside,ts in Kenya for more than a decade. Kenya uras to pursue the
matter at the AU Summit held on 23rd ancl 2Zth May, 20Ii.
To establish a Rapid Deployment Force to firmJy deal rvittr Al-eaeda,
A1-Shabaab and other terrorist networks.

Enhance the capacity of AMISOM and rocal units to stop the inflorv ofcontraba*d goods mainly sugar and erectronics coming through thePort of I(ismayu and causing security instability in No-rthern ?"r1,.
mainly in Carissa, Wajir and Matrclera.

Create effective security checks ancl enharce capacity of AMISOM to
stem tl.:e errtry o[ AL-Qaeda elements lrom crossing irito Kenya u,hich
affects the economic grourth of the country.

To establish nrechanisn': s of African countries e,harcing intra-Africa
trade collaboration.

vii) To work orr
busine ss.

rnstrurrrents that promotes regional investment and

viii) To enhance commu.ication between the East and west Africa
through regional infrastructural projects and other networks
rail and road to facjlitate movement of goods and services
promote trade.

such as
so as to
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The visit carried out by the Deputy President to the four African countries
was undertaken in the best interests of Kenya. The agenda of the visit was

entirely official government business and accrued substantial socio-

economic benefits for the country as enumerated above. Copy sf brief by

Chief of Staff attached (Annex 02).

2.O THE COMPANY THAT WAS HIRED TO PROVIDE THE SER\rICE

The process of jdentifying E - ADC - African Development Co-operation,

partner of Vista Jet East Africa ltas as follows;

(i) On 14th May 20i3, the Chief of Staff wrote a memo addressed to
the Secretary Administration requesting him to procure an
executive jet for H. E. the Deputy President and his entourage for
his official visit of four West African Countries i.e- Congo
Brazzavtlle, Gabon, Niger-ia and Algeria from 16th to igth May,
20i3. Memo from Cl.rjef of Staff to Secreta4r Administration
attached (Annex 03).

(ii) Upon receipt of informatior-r regarding the trip, the procurement
office requested the ministerial tender committee to approrre
restricted tendering method of procurement as the requirement
was urgent. This is in accordance rvith Section 29(3) of the Public
Procurement and Disposal Act (2005). (The office invited (3) three
bids from prequalified firms on provision of Air transport services
in accordalce with tl're Public Procurement and Disposal Act 2005
(Annex O4). The response is as indicated in the table under No.iii
belou,.

(iii) On Wednesday 15th May 2O13, a Ministerial Tender 'Committee

was convened where the issue was tabled, discussed and approved
as Minute NO. ODP/MTC/SMTC/20 12 -2013- Attached copy of
the Minutes as (Annex O7).

The three prequalified service providers used were;

(a) l,ady Lori Kenya

(b) Aircraft Business Management

(c) E-ADC Africar Development Co-operation (partner of Vista jet East
Africa).
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Attached copy oI Register Ior Pre-qualified registered suppJiers/
contractors tor 2012/2O)3 Financjal Year as (Annex O5).

The respor-:se \ ras as follows;

S/No. FIItL{ CosT (Kshs)/US$

I E-ADC - African Development
Cooperation, Partner of Vista Jet
East Africa

r8,s64,000 (us$22 1,000)

2 ABM Aviation - AircraJt Business
Mana ement

28,440,72O (US$s3B,3BO)

a3 Lady Lori Kenya Lirnited 19,728,7 44
(us$234,i166)

Attached copies of the quotations as (Annex O6)

The M.T.c. as per MIN. No. oDp/MTC/sMTC/2or2-2o13 settred for
E - ADc/vista Jeit East Africa as they quoted the lowest amount copy of
minutes attached as (Annex O7)

EADC Limited was incorporated under the companies Act (cap 486) on
21"t November 2011. copy of certificate of incorporation atlached as
(Annex 08).

The company's Directors are:-
1. Mr. Punit Vadgama
2. Mr. Ahme d l{assam

3.O INFORIvIATION ON PAST TRAVELS RY OFFICIAI-S IN SIMII,AIT
POSITIONS AND STATUS

Regarding travels by officials oI simiiar position and status, it is noted the
former Prime N4inister and
abroad. (See Annex 11).

4.O GOVERNMENT POLICY ON HIRE OF AIRCRAF-IS FOR
GOVERNMENT OFFICIALS ON DUTY

It should be noted that there is no government policy on hire of aircrafts
and therefore, the gen eral rule on procurement oI goods, works and
services as per section 73(2) of the Public Procurement and Disposal Act
(2005) applies. Refer to (Annex O4).

the former Vicc I,residcnt made olficral lrips
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However the guiding principle on travel by Deputy President is similar to

tf-at of the President. This is according to the procedures and practice as

given by Ministry of Foreign AJfairs and International Trade'

(See Annex I-O).

5.O PAYMENT FOR HIRE OF THE AIRCRAFT

The Integrated Financial Management Information System(IFMIS) process

started aJter ttre awatd of the tender to the service provider. As proof of the

availability of funds for the service aIl LSO (No.0855010) for

Kshs.18,564,000.00 was raised on 16m May,2013 and committed, by the

Procurement Unit, which was later forwarded to Accounts Unit for

approval. when the services had been provided to the satisfaction of this

ofilce, a copy of the LSO, the invoice and the relevart supporting

documents (i.e. MTC minutes and memos) were taken to Accounts Unit

where a payment voucher was prepared and processed'

with all the approvals, the payment voucher was invoiced, validated and

paid. in the IFMIS system on 26u June, 2013. It was then exported to G-

pay system which is used to send the funds to central Bank of Kenya for

transmission to the service provider. The transmission to central Bank of

Kenya was done on 2"a July, 2013 because the exchequer was received on

l"t July, 2013. G-pay is a Central Bank of Kenya system that receives fully

processed data from IFMIS and therefore it is only used to relay data.

Attached are copies of IFMIS extract and G-Pay transmission schedule

(Annex O9)

6.O. CONCLUSION

The Kenya National Audit team was given all the necessaly co operation on

the matter and no information was withheld'

It is therefore important to corrcct the impression crcarted that thc officc of

the Deputy President was un-cooperative thus hindering the completion of

the Audit.
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NTE ON EXAIWNATION OF THE sFncLq.L AuDlr REPonr or tm AuDrl'ot{

GENERAL ON THE IIIRX OF AN AIRCRAFT-FOR-:I]IIE- EEPUTY- PP-ESIDENT

WHILE ON AN OFFICIAL TOUR OF FOUR AFRICAN NATIONS IN MAY 2013

1.0.

2.0.

Introduction
The Auditor General (AG) carried out a special audit on the hire of an aircraft by the

,"rra, t."tta"rr, ro ro* four Aftican Nations from i6th May' 2013 to 19th May' 2013'

The crerk of the Nationar Assembry, after receiving the finar Report from the Auditor

General in his retter NA./pAc/coRR/2013rr2 of 25h october, 2013 invited me amongst

other officers to appear before the Parliamentary Accounts committee to make

submissions on the matter'

Concerns Raisetl By the Auditor General in his Report

The Special audit Repo* oithe Auditor General raised a number of concems which

2.J.. Delay in Providing Information

. The Auditor General mentioned in his report that the Office of the Deputy

President delayed in giving information to his team of auditors'

. The Auditor General inititatly provided a checklist of documents which they

needed for the audit "x"'"i'"' 
ihe office of the Depury President presented all

the required documents' The Audit team requested for additional

documents/informationwhilecarryingouttheaudit.Theirfurtherrequestis
what caused the delaY'

2.2. Unavailability of the EADC Company Directors for Purposes of Interview

The office wrote to the Compani requesting them to avail themselves to the

auditors for interview but did not respond within the audit period'

2.3. Differencc betweert the aircrall quotcd and supplicd

The office of the Deputy requested for an aircraft according to the size of the

delegationandreceivedthesametooursatisfactionbefittingthestafusofthe
Deputy President and his deiegation'

2.4. Conclusion
The team ftom the Auditor General received ail the necessary information and

asserah,E

SE

Abd
ISTRr\TION

5th Novernber, 2013

documents from the Office the Deputy President'
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PUBLIC ACCOI]I\TS COMMITTEE

EXAMINATION OF TIIE SPECIAL AUDIT REPORi OF TIIE

AUDITOR GENERAL ON HIRE OF AN AIRCRAFT FOR OFFICE OF

H.E. THE DEPUTY PPJSIDENT ON OFFICIAL TOIIR OF FOUR

AFRICAN NATIONS IN MAY,2013

The Auditor General carried out an Audit on the above subject and submitted

the final report to Parliament. The Auditor General raised concems on the

procurement of the above hire of the Aircraft;

':' Delay in providing information:

Initially the auditor General provided a check-list of documents and items

they required for the audit exercise. However, they later requested the

office to provide additional documents' This caused the delay,

* Unavailability of the EADC Company directors for purpose of interview;

Theofficcwrotetothecompanyrequestingthemtoavailthemselvesto
the auditors for interview and they did not respond within the audit period

for intcrview;

* The process of hiring the Aircraft was a normal procurement process

arisingtiomanurgentrequestbythePermanentSecretaryandChiefof
staff to procure a suitable Aircraft for H.E the Deputy President ofhcial

trip;

Missing LSOs/LPOs,

The office only discovered the missing LSOsILPOs when the Auditors

raiscrl rhe issue. 'I'he processing ofI-SOs/LPOs passes through several

stagesbeforetheyweredulycompleted.Thisincludesdocumentation
through the lI:MIS S)'srem An initial cnquiry was made on loss of these

LSOs/LPOs and when there was no response, an advert was made in the

daily newspapers to exonerate the Office of the Deputy President ftom

the use of these documents, as is the normal practice when such

documents are discovered missing;

(^

There is no relationship between the missing LSOs and the progam

Partnership Agreement between Vistajet and EADC;

On the issue of differences in design of the company Logo, the Office

went by what was registered with the Registrar of Companies The

registered company was EADC, while E-ADC rvas only used on

company letterheads;



T
On the difference betureen what was quoted and what was provided
Considering the urgency of the requirement and the fact that the Offrce
did not have technical expertise on Aircrafts, it was not possible to
identifu the difference. What was provided was also found to be equally
suitable and befitted the status of H.E the Deputy president official use;

On the 14th May 2013, we received communication to hire an Aircraft for
official use by H.E the Depury president to West Africa countries i.e
Congo Brazzaville, Gabon, Nigeria and Algeria from 16,h to l9,h May
201.3;

On Wednesday 15u May 2013 the Tender Committee approved the hire
of the above Aircraft from the lowest bidder among the pre_qualified
Service Providers IWs EADC at a total cost of USD 221 ,0O0(equivalent
to Kshs. 18,564,000/:by thar time);

Payment for the hire of the above Aircraft was processed and made
through an LSO No. 0855010 for Kshs. 18,564,000/: through G_pay
process, as required,

Conclrrsion

I confirm that the Auditor Generar ream was given the necessary co-operation
and support during the Audit period.

t,l vaD.S yachio
Senior Assistant Director, Supply Chain Managcment

Dated 5tr' November 20 i3
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PUBLIC ACCOU NTS COMMITTEE

SPECIAL AUDIT REPORT OF THE AUDITOR GENERAL ON HIRE OF AN AIRCRAFT

FOR OFFICE OF THE DEPUTY PRESIDENT OFFICIAL TOUR OF FOUR AFRICAN

NATIONS

Concerns raised by the Auditor General on the procurement of the above aircraft

Missing LPOs/LSOs

The office discoyered the missing LSOs/LPOs when the auditors raised the
issue. An initial inquiry was made within the various departments that
handle them, on the loss of the LPOs/LSOs and when there was no

response, an advert was made in the daily newspapers to exonerate the

Office of the Deputy President from the use of these documents, as is the

normal practice when such documents are discovered missing.

There was no relationship between the missing LSOs and the programme

partnership agreement between Vista.jet and EADC.

On the issue of the differences in design of the company logo, the Office

went with what was registered with the registrar of companies.

I can confirm that the Auditor General s team was accorded all the necessary

cooperation.

Sirnon Okoth

Supply Chain Management Officer

l
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In tefereoce to the Lettet Ref No' NA/PAC/CORR/2013/72 of October 25' 2013' I the

undersigoed would humbly submit as follows;

i) I have been meotioned in the above tefetred Special Report in relation to the foliowing

(a) Beins one of the officers interviewed by the Auditor Genetal's office as shovro on
t"' 

riiJ rZ' p",'e'A h 5 1'7 and Tabh 1) and Annex ) 1' 5'' a',d

(b) As one of tf,. ptuop^o* i" tftJ ofno'f tour as shown on Pages 19/20 (paragralh

6.4.3 andTable 41 and Annex 10'
''f .I,

ii) As regards i) (b) I wasassigned to lito*p"'y tl-rs Excellency the Deputy President on

ofEcial duty ,o ut ntpuut"u;; C"goe;"t".Nigtti' and Ghana ftom 16'h to 19n May'

2013. My role in the ofnJof "itit 
*"'' to ptovide plotocol senrices to His Excdlency the

O.frty i'r..ia"nt afld his delegation as regards;

a. Prepatation of &aft OfEciel ktters to foreign goveroments of the selected

countries o" '}" 
*'it"""a follow-up t'onEc^uo-'" of the visit and requests for

anoointrnents at the relevaot level;'rr-' ' submission of relevant documentauon;b. APPLrcatron for V rsas ano

c. Coordination and escort to ofEcial meetings with the host goverffnents;

d. Cobrdinauon of d.l,t"'y Jf oiatia ^t"^it 
to the host governments; and

e. Coordination of the Programme'

iii) As regards i) (a),1w\shto confum that the meeting between team of fwo officets of the

Auditor- Genetal's Of6ce 6U'-fciU" and Mr Mboya) "tornparued-by' 
th'e 

' 

Pr:r'rcinal

Accoutrlant i., tt. tt'tt";'lf c,i f"*ig" Atfaus ani Internadonal Trade Mrs' Edith

Ntr.^,, and myself took place on June 12' 2013'

iv)ItismyconsidcredopiruonthatthesaidOfEcialVistbvFl'E,.theDeputyPresidentto
the four counules *^' ;;;;'t;;;tss['I HE the-Dtp.,ty President *':.-:t] received

anrl held fruitful meetingt it tf'' *t Head of State of each of the fout countnes'

SUBMISSION TO THE
EXAMINATION OF THE
ON THE HIRE OF AIRC

OFFICIAITOUR OF FOU

Signed

PUBLIC ACCOUNTS COMMITTE'F' 9If .HE

STECTEL REPORT OF THE AUDITOR GENERAI

narieotiHE DEPUTY PRESIDENT FoR TrrE

R AFRICAN COUNTRTES

v) I avail rnyself to ide clarification and or any other additional relevant informauon-

4tr"""t"' tt
Richard Lc shi

Date:
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RE: SPECIAL AUDIT REPORT OF THE AUDITOR CENERAL ON THE HIRE OF AN AIRCRAFT FOR

THE DEPUTY PRESIDENT'S STATE VISIT To FOUR AFRICAN NATIONS lN MAY 2o1l

Honourable members of this Esteemed Parliamentary Committee:

May I begin by sincerely thanking you for affording me the opportunity to shed light on the

issue of the hire of an aircraft for the use of His Excellency the Deputy President on an

official tour of four African Nations in May, 2011. This matter has been sublect to much

misinformation and m isrepresentatio n and it is my sincere hope that my statement will

dispel the myths that surround the chartering of the aircraft.

As part of the Covernment's commitment to strengthening relations with African states,

developing a continental response to asymmetrical security challenges particularly terrorism

and increasing Kenya's export presence within the African continent, the need to make

Africa Safe and rePatriation of refugees back to Somalia; His Excellency the President

instructed His Excellency the Deputy President to make a tour of four African states as a

State Visit. The dates for the State visit were from t6th May zot3 to rgth May z or3.

upon receipt ofthe Presidential instruction; the Deputy President relayed the same to me as

his chief of staff for implementation. lt is to be appreciated that the Deputy President is the

president's constitutional assistant and who deputizes him in the execution of Presidential

functions. Civen the short time frame; I urgently constituted an organizing committee,

which comprised of officers from both the office of the Deputy President as well as the

Ministry of Foreign Affairs. This committee sat between the t4th and r5th of May 2011, two

days before ttre scheduled start of the State Visit.

ln a commendable disptay of diligence and efficiency; the committee was able to ensure that

all the requisite logistical issues werc dealt with and that the trip materializcd as per the

lnstruction. This was no mean feat indeed. Under such short notice; and with the severe

time constraints ahead of a concrete deadline for the start of the State Visit by the Deputy

President; the organizing committee was able to arrange for transportation, security,

accommodation, subsistence, protocol and reception in four -countries as well as

coordinating the entire trip with the Diplomatic Representatives of Kenya in those countries.

My office has considered the special Audit Report on this matter which was undertaken by

the Office of the Auditor Ceneral and I wish to respond as follows.
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The Auditor Ceneral's Report makes many findings and recommendations some of which I

concur with. There is indeed the need for Covernment to develop a comprehensive travel

policy for government dignitaries and official functions. lt is my understanding that the

current policy on the same is archaic and not suited to the current circumstances. The

Covernment is therefore is in the Process of developing a new policy. I wish to stress that

process begun prior to the Auditor-ceneral's Report and it seeks to develop a

comprehensive approach to travel across the entire Covernment; including state

corporations and ihdependent commissions. Civen its scope and importance, such a policy

requires extensive consultations as a matter of necessity.

On the issue raised on various irregularities in the procurement Process, I wish to state that

the Public Procurement & Disposal Act 2oo5 envisages instances when there is need for

urgent procurement of goods, works or services and various methods such as open

tendering may not be feasible. ln the circumstances, restricted tendering method was used

to procure the services. This method allows for procurements of upto Ksh. zo million, which

we did not exceed.

ln addition, the list of suppliers used was prequalified by the then office of the Prime

Minister as per the requirements of the law.

The Report is, however, inaccurate in its assertion that the office of the DePuty President

only considered alternative travel arrangements after the trip. lwish to unequivocally and

emphatically state that that was not the case. The organizing committee did in fact conduct

an extensive comparison that considered cost, reliability, safety, reputation, aircraft

specifications and other relevant factors.

Page : of l

I would like to state that government procedures were adhered to following the discovery

of missing LsO's. An internat memo was done to all staff alerting them of the missing

documents and thereafter, a notification to the public was placed in two newspap€rs. I wish

to further state that the missing LSO's have never been used for any financial transaction

and therefore the government has not incurred any loss based on the same'

The Report accurately found that there was no corruption or intention to defraud the

Covernment of monies irr the hire of the aircraft. I wish to reiterate that the taxpayer did not

lose a single cent in this procurement- No one set out to make illicit gains from the

procurement and no one made any such illicit gains'
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Neither the Auditor General nor any other person has been able to show that for the dates

of travel and the destinations scheduled; there was any other cheaper option that would

have satisfied the demands of the State Visit-

The fact that the organizing committee's choice has been vindicated as being the cheapest

by the Auditor Ceneral should have led the Report to conclude that there was definitely a

price comparison exercise undertaken.

This Covernment has an unshakeable commitment to adopting recommendations that

increase efficiency and best-use of Taxpayer monies. ln that regard it is my sincere belief

that all the Recommendations of the Report that can be sanctioned by the Executive will be

implemented at the earliest.

Finally, I wish to reiterate that;

t) There is not even the slightest hint of any corruption or malfeasance in the procurement

of the aircraft hire.'Ihis is explicitly clear from the Report of the Auditor Ceneral-

2) This matter is one that deals with whether the proper procurement procedures;

particularly documentation of steps taken, was done; rather than being a question about

loss of Taxpayer funds.

t wish to end my Statement by thanking the Committee for affording me this opportunity to

clear the air on this matter.

MARIANNE KITANY

CH IEF OF STAIF

OFICE OF THE DEPUTY PRESIDENT
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BRTEF ONI BXAMTNATION OF TX{E SPECTAI- AUDIT REPOP.T OF'THE AUDITOR
TI{E DEP{JTY FR.ESIDENT

NATIONS IN trIA.Y 2013

GEI',IERAL ON THE EIIRE OF dN .{IRCRAF,T F,OR.
WIItrLE OF{ AN OF'FICL{], TOTIR OF FOUR.AFRICAN

x.0. Xntroduction i
The Auditor General (AG) carried out a Soecial audit on the hte of an aircraft by the
Deputy President to tow four African Narions fiom 16th May, 2013 to 19th May, 20i:.

The clerk of the National Assembly, after receiving the fina1 Report from the Auditor
General in his letter NA/pAC/coRR/20131i2 of 256 october,2013 invited a team of
officers from my office to appear before the parliamentary Accounts Committee to make
submissions on the matter.

2.0. Concerns Raised By the A.uditor Genera! in his R.epont
The Special Audit Report of the Auditor General raised a number of concerns which
needed clarifications:
2.1. Delay in Providing Xnformation

o The Auditor General mentioned in his report that the office of the Deputy
President delayed in giving information to his team ofauditors.

The Auditor General inititally provided a checklist of documents which they
needed for the audit exercise. My officers presented a the required documents.
The Audit team requested for additional documents/inlormation while carrying out
the audit. Their further request is what caused the delay.

Difference between the aircraft quoted and supplied
My olficers in the office of the Deputy rcquested for a' aircrafl alcording to the
size ofthe delegation and received the same to our satisfaction befitting the slatus
of the Deputy President and his delegati<-rn.

2.2- unavailability of the EADC company Directors for purposes of Intervi,ew
i wrote to the company requesting them to avair theinserves to the auditors fbr
interv'iew but they did not respond within the audit period.

2.3.

2.4. Couclusion
The team from ihe Auditor Gen received all the necessary information and
documents from my officers in the rce the Deputy President.

Dr. Mohammed akia,C

F orrner Fermanent S tary -
OF'FICE OF T}IE DEP PRESTDENT

5h November. 20 i 3
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Mr. Justin Bundi
Clerk of the National Assembly
Parliarnent Building
P.O Box 47842 - O0rc0
NAIROBI

1 1s November, 20 13

RE THE SPECIAL AI.}DTT REPORT OF THE AUDITOR GEMRAL ON THE

HIRE OF AN AIRCRATI FOR THE DEPUTY PRESIDENI WHILE ON AN

OFFICIAL TOUR OF FOUR AIRICAN NATTONS IN MAY, 2013

Reference is made to National Assembly letter Ref NA/PAC/CoRR/2013/76
daled 7rh November, 2013.

Am a Senior Finance Officer in the office of the Deputy President and I was

heading the finance docket duri-ng that time- My roles include sourcing of
funds irom the National Treasury, budget impiementation and control and

ensuring prudent and efficient use of resources

The office of the Deputy President inherited the remaining burlget from the

former Prime Minister's Offi.ce

There was enough Budget allocation to accornmodate the expenditure in the

recurrent expendifure estimates for the ZO1'Z/ 2013 financiai year

This expendihrre was charged from foreign Travel and subsistence and other
transportation costs at the headquarters

The achral pa5nnent for the Aircraft was Kshs. 18,564,000.00.'Ihis was paid

tollADCltd . ?.,F.t ,Eg-g-€or .'

This is submitted in readiness to my appearance before the Public Accounts

Committee schedrrled for 13th November,2013.

Paul Kamau
Senior Finance Officer

ffii
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r,$ IG,NYA REVENUE
AUTI_IOzuTY

OURREF
YOUR RTF

DTD/MST/Ho/s4
NA/PAC/cORR/2o14110

24th February 2014

Clerk of the National AssemblY,

Kenya National AssemblY,

Clerk Chambers,
Parliament Building,
P.O. Box 4r84z - oo1oo,

NAIROBI

Tax Compliancc Status:
Corporation 'l';rx

{ h

Attention: Mr- Michael Sialai,

LADYLORI (KENYA)LTD
PIN No: Po511356o97
Directors: James Stanley De Nooyer PIN Aoo2634646W

Mimano Mbuthia ian PIN Aooo1567783M

Njagi Peter Nthiga PIN A0026744337

S'ilvester Thomas Anson PIN Aoooz3oB3gF

I

>,/lv

'fhe Company has consistently filetl the annual self

assessment retutns since the year 2ooo'

VAT --They c.re up to date with monthiy filing and tax payments'

PAYE - They file the monthly returns and make tax payments thereof'

Directors: James Stanley De Nooyer has filed Nil self assessment returns up to

2010.

\')..', /a,l / ,
' 
)/r,Qr, ( i/ lil t,tr, /rtJi/eqet t cr't

Times Tower Building
Haile Selassie Avenue, P.O. Box 4824O-OO1O0 Tel: 310900 Fax: 316872

,ftM
'luu!tScs L-.!:ijs-, J

N^^t

71-

REPORT oN TAx CoMPLIANCE STATUS OIi TIIE TIIREE COMI1YES

THAT BID FOR SUPPLY OF AIRCRAFT FOR AN OFFICIAL TOUR I}Y THE

DEPTNY PRESIDENT TO IOURAFRICAN NAIIONS'

lVe refer to your letter tiateri 7th February, zor4 in respect cf ihis matter'

The -fax compliance status of the three mentioned companies is as follows:



I

t



Mimano Mbuthia Ian has filed Nii self assessment returns up

to 2012.

Njagi Peter Nthiga has fiIed NiI self assessment returns up to 2012

Silvester Thomas Alson has filed payment seif assessment returns

up to 2o1o.

REMARKS: The company was audited in zor3 raising additional taxes which

have been paid.

They were issued with a vaiid Tax Compliance Certificate number

t9 /o3z3z5lzot3 on r8th June, zor3.

2. AIRCRAFT BUSINESS MANAGEMENT LTD
PINNo: Pos123B74oE

Directors: Nicholas Oture Owino PIN no Aoor8r584rY

Alice Atieno Oture PIN no Aooz76o353R

Tax Compliance Status:
corporation Tax - The company has consistently filed the annual self

assessment returns since the year zoo8. However, they have been declaring Nil
income.

VAT -They fiie the monthly returns however, have not been making payments'

PAYE - They do not file PAYE returns since they do not have any employees'

Directors: Nicholas oture owino has filed nil self assessment retulns up

to zorr which include the wife, Alice Atieno Oture's returns'

Alice Atieno Oture's account has no further information since

she declares her returns under her hrrsband's PIN'

REM.{RKS: The Company operatcs as a middle entity getting aircraft hire

ord.ers and outsourcing the services to finns with aircrafts and pilots'

They were issued with a valid Tax Compliance Certificate Number KRA

tg lotozoT /zot3 on 21st March, 2r)13.

The Company and Directors have been profiled for audit'

3. EADCLIMITED
PINNo: Po51382594L

Directors: Almed Haji Kassam PIN Aooot783z3J
Vadgama Punit PIN Aoo3314999F

2



Tax Compliance Status:
Corporation Tax - The Company was registered for Income Tax on z3'd

March, zorz antl is expected to fiIe its first return for the year of income 2013 by

3os June 2014.

VAT-TheywereregisteledlorVATonBsAugust2ol3.Thefirstreturnwas
expected to be fiIed for the month of September, 2013 but none has been filed so

far.

PAYE - Theyhave not filed. any PAYE returns so far'

Directors: Ahmed. Haji Kassam has not filed his Income Tax self assessment

returns for the years 1997, zooo and from year 2oo2 to date'

Vadgama Punit only filed his Income Tax self assessment returns for

the years 2oo5 to 2oo8 from which Kshs' 1,229 oo tax remains

outstanding.

REMARKS: From our records, no Tax compliance certificate has been issued

to the Company.

We have profiletl the Company for a Compliance Check'

Alice Owuor:, OGW
COMMISSIONER,
DOMF.STIC T'AXIIS DIIPARTMEI\l-]'

3
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REPUBLIC OF KENYA

dress
'Bunge', Na.irobi
Tclephone: 254 :020:22129 7 -

Fax: 254-020-243694

CLERX'S CEAMBERS,
NgtioEal Assemblt-,
Pa:liaa:rent Buildings,
P O Box 41842-OO1OO,
NAIROBI, Kenya.E-mail: bun iftkenya.com

qrteE replyiag Please quote our ref.

NA/PAC/CORR l2Or3/28 30th July, 20 13

Mr. Linus Gitahi,
Chief ExecuLive Offrcer,
Nation Media Group Ltd,
Nation Ceqtre, 5h floor,
Kim.athi Street,
NAIROBI.

Dear j^-t"-."

RE: INVESTIGATION O}- HIRE OF AN AIRCRAFT FOR USE BY TIIE
or'pUTY PRESIDENT ON AN OFF CIAL TOUR OF FOUR AFI zuCAN NATIONS

The Publ-ic Accounts committee (PAC) is a select comrnittee of the House responsible

for the examination of .the accounts showing the appropriations of the sum v-oted by

the House to meet publc expenditure ald of such other accounts laid before the

House as tJ:e Comrnittee may thinJ< trt.

The comrnittee is currently investrgating the hire of an aircraft for use by the Deputy
President.-while on an officia-l tour of four Africal nations sometirnes in May, 2013

Your media house carried out own investigaLions and reported extensively on the

matter at the trrne tif occurrence-

Against this backdrop, the Committee is satisfied that your media house has crucial
in?ormation pertainin-g to the matter and would like you to assist in investigation by

sharing rnfoimation. ihe Comrnittee will tirerefore appreciatc to have :r session with
yorr, --"di. house's repres;ntative on 6e August, 2013 at 12'00 noon in Comrnittee

Roorn 9, Marn Parlia-rnent.

IN MAY 20t3

Yours

Justin Bundi,
CLERK OF NATIONAL ASSEMBLY



Copied to Mr. Edward Ouko, CBS
Auditor Genera-l,
Kenya Nalional Audit Office (KENAO),
Arrnive rs aqr Towers,
University Way,
NAIROBI-

I
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7th lrlarch, 2014

Mr. lustin Bundi, CES
Cierk of the lrlational Assembiy

Clerk's Chambers
Parliament Building.
Nairobi.

11 ,r
(A^-o\',

Dear

1TJEST AFIIICAIV COUNTTTI ES IN MAY 2013.

Please refer to your iettei' Ref. NA/PAC/CORR/2014/08 dated 7th

February, 2-014 on the subject matter.

Enclosed herewith is the brief and copy of the Decisions, declarations

ancl resolutiorrs adopted at the 2l't Ordinary Session of the Assembly of

the African Union in May 2013 as requested for yor-rr kind attention'

Yours

t) ranla Kibicho, CBS

t-' CIPAL SECRETARY.

6

i

-::;,.,

$Lql4EY tsY Ti-lE puBlrc ACCOUI{TS COi4MITTEE (PAC) INTO

rnr ular or ast alncq

Lrr|^ 1,;a\,-1,.--- | )l
I
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The committee requests to be furnished with a detailed brief containing

Kenya',s agenda items before the African Union summit and decisions on the

matter.

ENQUIRY BY THE PUBLIC ACCOUNTS COMMITTEE (PAC) INTO TI{E

HIRE OF AN AIRCRAFT FOR TI{E DEPUTY PRESIDENT WHILE ON AN

OFFICIAL TOUR OF FOUR AFRICAN NATIONS IN MAY 2013

l lntroduction

a. The African Union (AU), a successor to the organization of African

Unity (OAU) is a continental body formed in 1963 and open for

membership to all African countries. Prior to its transformation from

the organisation of African Unity to African union, the organisation

mainly focussed on promoting the unity and solidarity of the African

states, act as a collective voice for the African continent, co-ordinate

and intensify the co-operation of African states in order to achieve a

better life for the people of Africa, defend the sovereignty, territorial

integrity and lndependence of African states.

b. The decision to transform OAU to AU was made in 1999 and the

constitutive Act adopted in 2000 in Lome, Togo with the vision to

achievean"Anintegrated,prosperousandpeacefulAfrica,drivenby
its own citizens and representing a dynamic force in global arena'"

c. Kenya is a full and ardent Member of the AU, where she pursues her

interests both collectively or bilaterally within the context outlined

above. 
-l'he lubilee manifesto provides a significant roadmap about

Kenya'sforeignpolicydirection,withparticularattentiontoPan-
Afrlcanism. I'his is the message H.E the Prcsidr:nt carried durinq his

maidenSpeechattheAUSummitwhereheemphasizedtheneedto
stimulate greater African social-economic integration in order to

achieve the African aspiration for renewal and renaissance. He called

for accelerated integration, enhanced trade, particularly, intra-Africa

trade, investment and creation of a web of infrastructural network.

1



T

d. In appreciation of the complex nature of Diplomary, pursuit of
National Interest demands that states remain engaged in a strategic
fashion, since the window of opportunity, often does not remain open
long. It is only those that play their cards well that influence
decisions, sometimes with short, medium and rong term goars. Many
a times, actions of state may not present any immediate gains to
observers, but are realised much later. It is therefore characteristic
for states to invest in consensus building even on matters that are
strictly not for the individuar state but coilective interest, and hence,
international relations.

2' The Agenda before the 21't African Union ordinary session of the
Assembly held from 26 - 27 May 2013 in Addis Ababa had before it the
following:-

The African common position on the post _ 2015 Development
Agenda.
The establishment of the High Lever Committee of Heads of state
and Government on the post 2015 Development Agenda
The development of the African Union commission strategic pran
2074 -2017 and the AU Agenda 2063
The Report of the Aids Watch Africa (AWA)
The implementation of the Global African Diaspora Legacy projects
The need to strengthen African leadership in the United t,rations
ccnvention to corn ba t desertification ( UI,ICCD) pi-ocess
"supporting film production for increased iontribution to Africa,s
development"
fhe Amendment of Articre 8.2 or' the statutes of the pan - African
University
International jurisdiction, Justice and the International Criminal
Court (ICC)
The election of four (4) Members of the Arrican commission on
Human and Peoples'Rights (ACtlpR)
The election of four (4) members of the African Committee of
Experts on the Rights and Welfare of the Child (ACEWRC)
The Twelfth Report of the Committee of Ten on UN Securify Council
Reform
Alternative Sources of Financing the African Union
The estabiishment of an African Union Foundation for Voluntary
Contributions towards financing the African Union

2
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XV The Report of Heads of State and Government Orientation

Committee (HSGOC) on NEPAD

The establishment of an African Capacity for immediate response to

crises
The Report of the Peace and security council on its activities and

the state of peace and security in Africa

The terrorist attacks in Niger and/on the solidarity of Africa with the

Republic of Niger
The lifting of the economic and trade embargo imposed on the

Republic of Cuba by the United States of America

XVI

XVII.

xvl .

xrx.

3. In all these Agendas, Kenya had an interest which continues and remains

relevant by virtue of her membership to the union on the one hand, and

on the other, in pursuit of her national interest. specifically, the decisions

reached by the Assembly in Kenya's favour include:-

a) The election of four (4) Members of the African commission

on Human and Peoples' Rights (ACHPR) - In line wlth Kenya's

policy of supporting her nationals for International jobs, Mr'

Lawrence Murugu Mute was appointed a Member of the

Institution for a period of six years. (Assembly/AU/Dec'483 (XXI)

b)TheTwelfthReportoftheCommitteeofTenonUNSecurity
council Reform - The reforms of the UN security council has been

on the table for a long time. The reforms are intended to democratize

most powerful decisions making organ of the united Nations to take

global realities into context, but has since inception in 1945 excluded

the developing world, including Africa'

l.tre continent has taken a common position on the reforms of the UN

Security Council, notably the Ezulwini Consensus and the Sirte

Declaration. 'l-hese landrnark decisions are meant to nrerintain and

safeguard the interest of Africa and for Africa to continue to speak

with one voice. over tinrr:, howevcr, there have been indications that

some countries may be pushing a different direction, to the detriment

of the collective interest of the continent. As an interested party, and

a Member of the Committee of Ten representing the Eastern Africa

region, Kenya feels the need to maintain high level consultations to

3



sustain the spirit and momentum of the common position as adopted
by the Union. (Assembly/AU/Dec.aS| (Xfi)

c) rnternational jurisdiction, Justice and the rnternationar
Criminal Court (ICC) - The Assembly expressed regret to the UN
Security Council failure to act on the request to defer the
proceedings initiated against president omar Al Bashir of rhe sudan
and senior state officiars of Kenya. The Assembry further expressed
concern at the threat that the indictment of H.E Uhuru Muigai
Kenyatta and H.E William Ruto, the president and Deputy president
of the Republic of Kenya respectively, may pose threat to the
ongoing efforts in the promotion of peace, national healing and
reconciliation as werr as the rule of law and stability, not only in
Kenya but also the region.

l-he Assembly further supported the Eastern Africa Regiont request
for referral of the ICC investigations and prosecution in relations to
2007 post.-election viorence in Kenya, in rine with the principre of
complementarity, to allow for a National Mechanism to investigate
and try these cases under
(Assem b I y/A U / D e c. aS2 (XXr)

the reformed judiciary

The Assembly decision was instrumentar and marked the beginning
of a journey which curminated into key amendments to the Rures of
Proceo'ure oi the ICC and adoption of severar new rures by the
Assembly of State parties held in paris in December 2013

d) The Report of the peace and security councir on its activities
a'd tlrc stzrtc of pcace and security in Afr.ica - rhe Assembry
reviewed the steps taken to hasten the attainment of a conflict free
Africa" Kenya suffer.s from qrobai tcrrorism, particurarry the Ar
shabaab which thrives from rack of an effective government in
Somalia. To safeguard her territorial integrity and sovereignty, Kenya
deployed her troops in Somalia under the "Operation Linda Nchi,,.

To sustain the Africa union efforts to bring peace in Somaria, and
foliowlng the signing of the Memorandum of Understanding with the
AU Commission, the Kenya Defence Forces (KDF) converted into

4



e)

AMISOM in February 2012 to further augment Africa,s desire to deal

with African problems by the Africans themselves'

As it is to be appreciated, Kenya has a huge stake in the restoration

of peace and tranquilities in Somalia. To push this agenda, the IGAD

MemberAssemblyHeadsofStatemetonthesidelinesoftheAU
Assembly and issued a Communiqu6 appealing to the AU to enhance

engagements, operational capaclty and coordination of AMISOM with

the Somalia National Forces for peace and greater stabillty' Thls was

submitted to the AU Assembly and greatly contributed to the

Assembly's decision.

Alternative sources of Financing the African union - Following

concerns that the African union's programs were largely donor-funded

and therefore only served the interests and priorities of the donors, a

select committee was formed to explore alternative sources of

financing the AU. The committee headed by former President

olusequn obasanjo recommended that member states impose 3 new

levies nationallY.

a) Levy on international travel (USD 2.5 for travel outside the

continent and USD I for travel within the continent);

Hospitality levy (USD 1 per day); and

Levy on text messages (USD 5 cents or Kshs'4'35 per message)'
b)
c)

Kenyaopposedtheseproposalsinviewofthenegativelmplactthey
*ould hu," on the service and tourism sectors as well aS on the

citizens. Kenya therefore lobbied like-minded countries to push for a

review of the proposals. Consequently the matter was deferred for

consideration by Ministers of Finance & fconomy (Assembly

/AU/Dec.486 (XXI).

f) The Report of the Aicls Watch Africa (AWA) A mectinrl of the

Aids watch Committee of Heads of state and Government was held on

26th May 2013 on the sidelines of the summit. Kenya is a member of

this Committee whose objective is to set pace for high level advocacy

byHeadsofStateandGovernment.TheCommitteewaschairedby
H.E Hailemariam Desalegn, Prime Minister of Ethlopia. Thls meetlng

focused on the review of the strategic challenges that hinder access to

medicines in the continent, especially as they relate to local

1;



production, ranging from ensuring policy coherence to facilitate
sustainable financing (Assembly/AU/dec- 7Z()(Xl.

g) The Amendment of Article 8.2 of the Statutes of the pan _

African University - Kenya successfully lobbied to host the pan_
African University [or Science, Technology & Innovation (pAUSn),
which is domicire at the JKUAT. PAUSTI is one of five speciarizei
campuses implemented by the AU, one in each region of the continent
(i.e Nigeria, Cameroun, Algeria, South Africa and Kenya) and each wifra different focus. During the summit, Kenya participated in the
discussions on the amendment of the statues of pAU and a Host
Country Agreement concruded between Kenya and the AU Commission
on the sidelines of the Summit (Assembly/Au/Dec.477 (XXi).

Diaspora Legacy
Summit that took

ve Diaspora legacy

,/ Development of skills database./ Establishment of the African Diaspora volunteer Coups./ Africa Diaspora Investment Fund./ Development market place of the Diaspora./ African Institute ol'Remittances (AIR)

Kenya offered to host the AIR but was unsuccessfur <Jue to other
competing offers from Egypt, Mauritius and Djibouti. Following the
ensuing intensive and extensirre robbying machinery Kenya pui rn prace
among member states during the May 2013 Summit, together with
favourable review by the Ar.i rechnicar rcam, Kenya,s offcr was finaily
acceptcd in January 2014, to host the Office and operationalize the
pro;cct (Ass e m b /y/ a u / D ec.4ZS (XXr)

The Decisions, Declarations and Resorutions of the Assembry of the
Union 'fwcnty First ordinary session 26)-/ May 2013 as weil as the
IGAD communiqu6 of the 22"d Extra ordinary session of the IGAD
Assembly of Heads of State and Government on the situation in somaria
issued in Addis Ababa on 24th May, 2Ol3 are submitted herewith.

February 2O14
Ministry of Foreign Affairs and International Trade.

h) The implementation of the Global African
Projects - Following the Global African Diaspora
place in Sandton, South Al.rica on 25th May 2012., ft
projects were identified and adopted. These were:

4
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Assem bly/AU/Dec,474(XXl)
Page 1

DECISION ON THE AFRICAN COMMON POSITION ON THE
POST-201 5 DEVELOPMENT AGENDA

Doc.Assembly/AU/1 0(XXl)

The Assembly,

TAKES NOTE of the report on progress made in 2013 towards attaining the
Millennium Development Goals (MDGs) in Africa;

COMMENDS the African Union Commission, the United Nations Economic
Commission for African (UNECA), the African Development Bank (AfDB) and the
United Nations Development Programme (UNDP) for preparing the report which
documents the progress made, lessons learned and challenges to be addressed
in implementing the MDGs in each country;

REQUESTS the Commission, in consultation with Reqional Economic
Communities and relevant Stakeholders, to continue to engage Member States,
including the Permanent Representatives' Committee in Addis Ababa and the
African Group in New York, with a view to developing the African common
position on the Post-2015 Development Agenda for consideration during the next
Summit to be held in January 2014;

FURTHER REQUESTS the Commission, the NEPAD Agency, the UNECA, the
ADB, the UNDP, the United Nations Population Fund (UNFPA) and other relevant
Organizations working in the social domain to set up a technical working group to
translate the African priorities for the Post-2015 Development Agenda into goals,
targets and specific indicators for inclusion rn the Sustainable Development Goals
(SDG) process and the Post-2015 Global Agenda,

INVITES Member States to provide inputs and contributions towards the
elaboration of the Post-2O'15 Development Agenda;

CALLS UPON all Menrber States and Regional Economic Communities (RECs)
to support, promote, own and build alliances for the African Common Position to
enable Africa to speak with one voice during the discussions at the UN General
Assembly aimed at defining the Post-2O15 Development Agenda;

MANDATES the Commission to updat(] on regular basis the statistical data and
other relevant information in concert with Member States: and in this regard,
appeals to Member States to sign and ratify the African Charter on Statistics.

1

3

6

4

7

2.



Assem bly/AU/Dec.476(XXt)
Page 1

ADOPTS the Strategic Plan2Ol4-2017 of the AU Commission;

CALLS UPON lrilember states to support the implementation of the strategic

Plan 2014-2017 of the AU Commission;

FUTHER TAKES NOTE of the progress in the development of AU Agenda 2063

andENCoURAGEStheAUCommission'theAfricanDeve|opmentBankandthe
Economic commission for Africa to continue refining the Draft Framework

document through a consullative process involving all segments of African

society;

ENDORSES the recommendation by the Executive Council calling upon the

commission to present the Framework Document for consideration by AU Policy

orqans in January 2014 and the final Agenda 2063 for adoption in June 2014'

The Assembly,

1. TAKES NOTE of Decision ExUEX.CL/Dec.1(XlV) taken by the Executive council

during its 14th Extraordinary SeSsion held in Addis Ababa, Ethiopia, on B April

2013] and Decision Ex.cliDec.768(Xxilt) of the 23d Ordinary session of the

Executive Council held in Addis Ababa, Ethiopia, on 22 aod 23 May 2013 which

approved and recommended the Draft Strategic Plan 2O14-2017 of the African

Union(AU) Commission to the Assembly for adoption;

2.ALSoTAKESNoTEthataIIinputsprovidedbyMemberStatesduringthe
above-mentioned sessions of the Executive council have been adequately

integrated into the document;

4
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DECISION ON THE DEVELOPMENT OF THE AFRICAN UNION COMMISSION

STRATEGIC PLAN 2014-2017 ANDTHEAU AGENDA2063
Doc. AssemblY/AU/3(XXl)
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Assembly/AU/ Dec.475(XXl)
Page 1

DECISION ON THE ESTABLISHEMENT OF TI,IE HIGH LEVEL
COMMI'ITEE OF HEADS OF STATE AND GOVERNMENT

ON THE POST 2015 DEVELOPMENT AGENDA
Doc.Assernbly/AU/1 0(XXl)

The Assembly,

DECIDES to establish a High level Committee of Heads of State and Government
tb sensitise and coordinate the activrties of African Leaders and members of the
High Level Panel, and build regional and inter-continental alliances on the African
Common Position on the post 2015 Development Agenda;

APPOINTS Her Excellency tVlrs Ellen Johnson Sirleaf, the President of the
Republic of Liberia as the Chairperson of the High Level Committee which
comprise two Heads of State and Government per region to be nominated by the
five (5) regions, through consultations to be carried out by the Regional Deans;

REQUESTS the High Level Committee to further cristalize and synthesize, and
even furiher consult as deemed necessary, so as to finalize the African Common
Position and ensure that the priorities identified in the said African Common
Position are integrated on the New Global Agenda;

ALSO REQUESTS the High Level Committee to report annually on the
implementation process by Member States of the new development agenda,

MANDATES the Commission, the NEPAD Agency, in collaboration with UNECA,
AfDB and UNDPand other relevant Organizations operating in the social sector
to support the activities of the High-Level Committee.

').
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Ass embly/AU/Dec"477(XXl )

Page'l

DECISION ON THE REPORT OF THE AIDS WATCH AFRICA (AWA)
Doc. AssemblY/AU/8(XXl)

The Assembly,

TAKES NOTE of the Report of the AIDS Watch Africa (AWA) and the

recommendations contained therein;

URGES Member States to ensure the effective implementation of the Roadmap

on Shared Responsibility and Global solidarity for AIDS, TB and ftilalaria in Africa

and to report on progress made;

DECIDES to include AIDS, TB and Mataria lndicators as well as those of

Ivlaternal, Newborn and Child Health in the African Peer Review Mechanism
(APRM) as part of our accountability for the implementation of commitments

undertaken and DIRECTS the Commission to facilitate this,

FURTHER URGES AWA to ensure that best practlces amongst Member States

in the prevention and control of HIV/AIDS, Tuberculosis, Malaria and Other

Related lnfectious Diseases are identified, propagated and adopted by all;

CALLS UPON countries and alt partners to take action in support of achieving the

USD 15 billion target and to fully fund the Global Fund in order to completely

control the three diseases and save lives;

REQUESTS AU Member states to develop a sustainable investment plan for

health, particularly AIDS, TB and lr/lalaria, with year on year increases in domestic
funding;

ALSO REQUESTS the Commission to convene a meeting of the Pharmaceutical

Manufacturing Plan for Africa (PMPA) Consortium including the pharmaceutical
private sector in Africa during the Abuja+12 Special Summit on HIV/AIDS, TB &
Malaria in Abu1a, Nigeria in July 2013;

FURTHER REQUESTS the Chairperson of AWA to report on progress made to
the next June/July 2014 Ordinary Session of the Assembly

2
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Assembly/AU/Dec.478(XXl)
Page 1

DECISION ON THE IMPLEMENTATION OF THE GLOBAL
AFRICAN DIASPORA LEGACY PROJECTS

Doc. Assembly/AU/1 2(XXl)Add.1

The Assembly,

TAKES NOTE AND WELCOMES the proposal by the Republic of South Africa
for the establishment of a self'funding Technical Committee of Experts for the
implementation of the Diaspora Legacy Projects;

RECALLS the outcomes of the Global African Diaspora Summit that took place in
Sandton, South Africa on the 25 May 2012 and the adoption of the Declaration
on the Global African Diaspora Summit;

FURTHER RECALLS the deliberations of the Assembly during its 19th Ordinary
Session that took place in Addis Ababa in July 2012 and that which endorsed
these outcomes;

RECOGNIZES that such a Technical Committee of Experts will have the
necessary capacity and technical expertise to ensure the expeditious
implementation of the five Diaspora Legacy Projects;

APPROVES the Establishment of a self'funding Technical Committee of Experts
for the implementation of the Diaspora Legacy Projects;

FURTHER APPROVES the composition of the Technical Committee of Experts
composed of the Heads/Representatives of the following lnstitutions:

i) African Union Commission;
ii) NEPAD Planning and Coordinating Agency (NPCA),
iii) African Development Bank;
iv) United Nations Development Programme;
v) United Nations Economic Commission for Africa;
vl) Regional EconornicCommunities;
vii) Africa Capacity Building lnstitute;
viii) Representatives of lhe Private Sector,
ix) Represerrtatives of the Diaspora;
x) Heads/Representatives of lmplementing Agencies (to be identified)

MANDAIES the Technical Conrnittee of f:xperts to co-ordinate and monitor the
implementation of the Five Legacy Projects that were adopted at the Global
African Diaspora Summit in May 2012, and endorsed by the Assembly in July
2012

4
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Page 2

8. FURTHER MANDATES the Committee to establish the parameters, terms of

reference, identify implementing agencies and explore funding modalities for the

implementation of each of the five legacy projects;

9. REQUESTS the Commission to facilitate the convening of the first meeting of this

committee in June 2013, in order to expedite the fulfilment of its mandate in this

regard;

10. ALSO REQUESTS the Technical committee of Experts to report to the next

Ordinary Session of the African Union in January 2014.
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Assembly/AU/Dec.479(XXl)
Page 1

DECISION ON THE NEED TO STRENGTHEN AFRICAN LEADERSHIP
IN THE UNITED NATIONS CONVENTION TO COMBAT

DESERTTFICATTON (UNCCD) PROCESS
Doc. Assembly/AU/l 2(XXl) Add.2

The Assembly,

REITERATES the terms of Decision Assembly/Au/Dec. 255(Xlll) taken at the
13th Ordinary Session of the Assembly of the Union held in Sirte, Libya, in July
2009, recognizing the importance of the United Nations Convention to Combat
Desertiflcation (UNCCD) in those countries experiencing serious drought and/or
desertification, particularly in Africa, for the livelrhoods of millions of Africans
affected by land degradation, desertification and drought,

TAKES NOTE of the various Declarations and Decisions of the African
Ministerial Conference on the Environment, particularly its 13th Session (Bamako
Declaration of June 2010) and its 14th Session (Arusha Declaration of September
2012) on the Rio+20 Commitments and their effective implementation by the
African continent, within the framework of the United Nations Convention to
Combat Desertification;

INVITES Member States to include land degradation, desertification and drought
related issues on the list of priorities for their sustainable developrnent;

URGES lVember States to place desertification, land degradation and drouqht
related issues at the centre of the debate on the Post-2015 Development Agenda,
and recognize it as one of the sustainable development goals, particularly the
neutralization of land degradation (Zero Net Land Degradation);

REITERATES the crucial importance accorded by Africa to the Convention, and
RECOMMENDS that the Secretary General of the United Nations ensure that
African leadership is rnaintained at the helm of the TJNCCD Permanent
Secretariat and CALL UPON the UN to provide adequate financial support to
that important institution;

PAYS TRIBUTE to tire outgoing Executive Secretary IVir Luc Gnacadja who lras
greatly contributed to the advancement of the objectives of the Convention,

REQUESTS the Chairperson of the Commission to rnitiate consultations with all
the principal stakeholders, take all appropriate measures for implementation of
this Decision, and report thereon to the next ordinary session of the Assembly;

URGES Member States to participate actively in the Conference organized on the
UNCCD in Namibia next September 2013 and COMMENDS Namibia for hosting
that important Conference.
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Ass em b ly/AU/ D e c.480 (XXl)
Page 1

DECISION ON "SUPPORTING FILM PRODUCTION FOR INCREASED
CONTRIBUTIoN To AFRICA's DEVELoPMENT"

Doc. AssemblYiAU/1 2(XXl) Add.3

The Assembly,

1. TAKES NOTE of and COMMENDS the proposal by Burkina Faso for the initiative

as wetl as the observations made by Member States on the same;

COMMENDS Burkina Faso for hosting the Symposium of African Movie

Professionals as a side event of the 23rd edition of the Pan-African Film and

Television Festival of Ouagadougou (FESPACO);

CONGRATULATES the President of Burkina Faso, H E. Blaise Compaor6, for

the excellent initiative he has taken to place such an important issue on the

agenda for discusslon by the Assembly;

TAKES NOTE of the Ouagadougou Declaration and the concerns expressed by

the participants at the Symposium and endorses the recommendations thereon,

5, URGES Member States to

ioin forces for a more dynamic pursuit of public policies for the African film

industry, focusing on priority and innovative actions that could, most

expediiiously, allow for the production, dissemination and distribution of

African movie and audio-visual products;

establish a credit fund in each lvlember State as a way to step up fllm
production;

implement the legal instruments and tools provided for in national cultural
policies;

ensure progressive and sustainable systematization of co-production with all

TV networks.

REOUESTS the Akican tJnion and the Regional Economic Communities to

support African film productron, promote free circulation of African ttlrn industry

products and activate movie production tools and instruments;

REQUESTS the Commission to rcport on a regular basis to the Assembly ort the

status of implementation of this Decision.

6
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DECISION ON THE AMENDMENT OF ARTICLE 8.2 OF THE
STATUTES OF THE PAN-AFRICAN UNIVERSITY

The Assembly,

RECALLS its Decision, Assembly/AU/Dec. 451(XX) adopted in Addis Ababa,
Ethiopia, in January 2013 on the adoption of the Statutes of the Pan-African
University;

ALSO RECALLS Decision, Assembly/AU/Dec.41B(XlX) adopted in Addis Ababa,
Ethiopia in July, 2012 on the operationa lization of the PAU;

TAKES NOTE of the recommendation of the Executive Council contained in
Decision EX.CL/Dec.3(XXlll) regarding the amendment of Article 8.2 of the Pan-
African University Statutes;

DECIDES to amend Article 8.2 of the Pan-Africao UniverSity Statutes to read as
follows:

Article 8.2 "The grades and privileges of PAU Rectorate and all other
posillons should be determined by the Executive Council, upon the
recommendation of the Perntanent Representatives Comtnittee (PRC).

1.

2.

3.

4.
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Assembly/AU/Dec.482(XXl)
Page 1

DECISION ON INTERNATIONAL JURISDICTION, JUSTICE AND
THE INTERNATIONAL CRIMINAL COURT (lCC)1

Doc. AssembIY/AU/1 3(XXl)

The Assembly,

TAKES NOTE of the presentation made by the Republic of Uganda, on behalf of
the Eastern African Region, on lnternational Jurisdiction, lnternational Justice and

the lnternational Criminal Court, as well as the recommendations made by the

Executive Council;

REITERATES the African Union's unftinching commitment to combating impunity
and promoting democracy, the rule of law and good governance throughout the

entire continent, in conformity with its Constitutive Act;

DEEPLY REGRETS that the request by the African Union (AU) to the United

Nations (UN) Security Council to defer the proceedings initiated against President
Omar Al Bashir of The Sudan and Senior State Official of Kenya, in accordance
with Article 16 of the Rome Statute of the lnternational Criminal Court (lCC) on

deferral of cases by the UN Security Council, has not been acted upon'
REAFFIRMS that Member States such as the Republic of Chad that had

welcomed President Omar Al Bashir of The Sudan did so in conformity with the

clecisions of the Assembly and therefore. should not be penalized,

FURTHER REAFFIRMS its previous Decisions on the activities of the ICC in
Africa, adopted in January and July 2009, January and July 20'10' January and

July 20'1 1 , January and July 2012 respectively, in which it expressed its strong

conviction that the search for justice should be pursued in a way that does not

impede or jeopardize efforts aimed at promoting lasting peace and reiterated

AU's concern with the misuse of indictments against African leaders;

STRESSES the need for international justice to be conducted in a transparent
and fair manner, in order to avoid any perception of double standard, in
conformity with the principles of international law, and EXPRESSES CONCERN
at the threat that the indictment of H.E Uhuru Muigai Kenyatta and H.E William
Samoei Ruto, the President and Deputy-President of the Republic of Kenya

respectrvely, tnay pose to the on-goilrg efforts in the promotlon of peace, national

healing and reconciliation, as well as the rule of law and stability, not only in
Kenya, but also in the Region;

RECALLS that, pursuant to the principle of complementarity enshrined in the

Rome Statute of the lCC, Kenya has primary jurisdiction over the investigations

and prosecutions of crimes in relation to the 2007 post-election violence, in this

2
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Assembly/AU/Dec.4B2(XXl)
Page 2

regard, DEEPLY REGRETS the Decisions of the Pre{rial Chamber ll and the
appeals Chamber of the ICC on the admissibility of the cases dated 30 May and
30 August 2011 respectively, which denred the right of Kenya to prosecute and
try alleged perpetrators of crimes committed on its territory in relation to the 2007
post-election violence;

SUPPORTS AND ENDORSES the Eastern Africa Region's request for a referral
of the ICC investigations and prosecutions in relation to the 2007 post-election
violence in Kenya, in line with the principle of complementarity, to allow for a
National l\ilechanism to investigate and prosecute the cases under a reformed
Judiciary provided for in the new constitutional dispensation, in support of the on-
going peace building and national reconciliation processes, in order to prevent the
resumption of conflict and violence in Kenya;

REQUESTS the African Union Commission, in collaboration with the African
Union Commission on International Law (AUCIL), to organize, with the
participation of IVIember States, all the relevant Organs of the African Union and
other relevant Stakeholders, a brainstolming session, as part of the 50th
Anniversary discussion on the broad areas of lnternational Criminal Justice
System, Peace, Justice and Reconciliation as well as the impacUactions of the
ICC in Africa, rn order not only to inform the ICC process, but also to seek ways
of strengthening African mechanisms to deai with African challenges and
problems;

ALSO REQUESTS the African Union Commission to follow-up on this matter and
to report regularly on the implementation of the various Assembly decisions on
the lCC.

u
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DECISION ON THE ELECTION OF FOUR (4) MEMBERS OF THE AFRICAN
COMMISSION ON HUMAN AND PEOPLES' RIGHTS (ACHPR)

Doc. EX.CL/793(XXlll)

The Assembly,

TAKES NOTE of the election of four (4) Members of the African Commission on

Human and Peoples' Rights (ACHPR) by the Twenty-Third Ordinary Session of

the Executive Council held in Addis Ababa, Ethiopia in fvlay 2013,

,|

2. APPOINTS the following Members of the ACHPR for a six (6)-year term

No Nanr e Country
1 Ms Lucy Asuagbor Cameroon
) Ms. Soyata It/ a Ii

3 Mr. Lawrence Murugu lt/ute Ken '.1

4 Mr. Yeung Kam John Yeung Sik
Yuen

It/lauritius
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DECTSTON ON THE ELECTTON OF FOUR (4) MEMBERS OF THE
AFRICAN COMMITTEE OF EXPERTS ON THE RIGHTS AND

WELFARE OF THE CHILD (ACEWRC)
Doc. EX.C L/794(XXlll)

The Assembly,

TAKES NOTE of the election of four (4) Members of the African Committee of
Experts on the Rights and welfare of the Child (ACEWRC) by the Twenty-Third
Ordinary Session of the Executive Council held in Addis Ababa, Ethiopia in May
2013;

2. APPOINTS the following [.4embers of the ACEWRC for a five (5)-year term

No Name Cou ntry
l lvls. Azza Ashmawy Egvpt
2 IVs. Suzanne Aho-Assouma Togo
3

4

Ms. Sidikou Aissatou Alassane
Moulaye

Niger

lVlr. Joseph Ndayisenga Buru ndi
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DECISION ON THE TWELFTH REPORT OF THE COMMITTEE
OF TEN ON UN SECURITY COUNCIL REFORM

Doc. AssemblY/AU/9(XXl)

The Assembly,

RECALLS Decision Assembly/AU/Dec430 (XlX), TAKES NOTE of the Twelfth

Report of His Excellency Dr. Ernest Bai Koroma, President of the Republic of

Sierra Leone and Coordinator of the Committee of Ten Heads of State and

Government qn the reform of the United Nations (UN) Security Council;

ALSO TAKES NOTE of the recent developments in the intergovernmental

negotiations on the Security Council reform, in particular, the High-level meetings

of the Committee of Ten Heads of State and Government at the levels of
Ministers of Foreign Affairs and Permanent Representatives held in Freetown;

REAFFIRMS its strong commitment to the Ezulwini Consensus and Sirte
Declaration containing the African common position on the reform of the UN

Security Council; and COMMENDS the Committee of Ten Heads o{ State and

Government for implementing the aspect of holding high-level meetings;

WELCOMES the efforts of the African Permanent Representatives to the UN in

promoting and defending the continent's interest in the UN Security Council

Reform process and UNDERSCORES the overriding need to ensure that the

interest of Africa continues to be maintained and safeguarded at all times in the,
ongoing intergovernmental negotiations on Security Council reform,

and REITERATES ITS CALL for Africa to continue to speak with one voice and

cohesively on all issues relating to the UN Security Council reform and related

matters;

REITERATES its request that the African Permanent Representatives of the

Committee of Ten to the U N in participating in the on-going intergovernmental
neqotiations on the UN Security Council reform, continue to liaise with other
African Permanent Representatives to the United Nations, and to continue also,

to dialogue with and engage other Member States and interest groups in the

reform process, with a view to advocating, canvassing and promoting the African

common position;

ENCOURAGES the African Permanent Representatives of the Committee of Ten

to the UN to continue to build on and intensify efforts directed at building alliances
in support of the African common position with diverse ittterest groups engaged in

the rntergovernmental negotiations and to seek any further guidance if necessary,

in furtherance of its ma.ndate;

REQUESTS the Committee of Ten to continue with its high'level meeting outside

the margins of the Summit to discuss issues relating to the reform of the Security

Council with a view to further building on the gains made so far;

?

3

4

5

6

7



u

Assembly/AU/Dec.4B5(XXl)
Page 2

ALSO REQUESTS the Committee of Ten in continuing to intensify efforts in
advocating, canvassing and promoting the African common position to endeavour
to reach out at the highest political levels for the purpose of garnering and
galvanizing the necessary political will in support of the African common position;

FURTHER REQUESTS the Commission to continue to facilitate the activities of
the African Permanent Representatives of the Committee of Ten to the UN in the
intergovernmental negotiations on UN Security Council reform and related
consultations thereon;

REITERATES that the Committee of Ten remains seized of this matter until Africa
achieves its objectives on the reform of the UN Security Council, and requests the
Committee to present a report to the next Ordinary Session of the Assembly in
January 2014.

g
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DECISION ON ALTERNATIVE SOURCES OF

FINANCING THE AFRICAN UNION
Doc. AssemblY/AU/6(XXl)

The Assembly,

1. COMMENDS H.E. Olusegun Obasanjo, Former President of the Federal Republic
of Nigeria and Members of his Panel for the excellent Report and its

recommend ations;

2. AGREES that the African Union should be provided with adequate and predictable

resources to enable it to fund its programmes, thus reducing the dependency on

external resources in this regard;

3. APPROVES the Report in princlple2;

COMMITS to self-reliance in the mobilisation of resources in the financing of the

African Union proqrammes in order to avert undue dependency;

REQUESTS the Commission to submit the Report to the conference of Ministers
of Finance and Economic Planning for their urgent consideration and concrete

proposals of financing and the implementation modalities of different options
proposed, includrng exploring increased assessed contributions and other

additional proposals by Member States, and report to the Assembly at its next

Ordinary Session in January 2014.

'Reservation entered by the Republic of Cape Verde on Paragraph 3
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DECISION ON THE ESTABLISHMENT OF AN AFRICAN UNION
FOUNDATION FOR VOLUNTARY CONTRIBUTIONS

TOWARDS FINANCING THE AFRICAN UNION
Doc. Assem bly/AU/6(XXl)

The Assembly,

COMMENDS the High Level Panel on Alternative Sources of I-inancing the African
Union for the quality of their work undertaken over the past two years;

WELCOMES the proposal of creating an AU Foundation for voluntary contributions
towards financing the African Union;

DECIDES to establish an AU Foundation to accommodate the private sector,
individuals and any other donations or contributions;

CALLS UPON [t/ember States, private sector, donors, philanthropists, and
individuals lo contribute towards the Foundation to ensure its operationalization.

1
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DECISION ON THE REPORT OF HEADS OF STATE AND GOVERNMENT
oRIENTATION COMMITTEE (HSGOC) ON NEPAD

Doc. Ass em blY/AU/7(XXl)

The Assembly,

NOTES V1/|TH APPRECIATION the Report by the Chairperson of the NEPAD

Heads of State and Government Orientation Committee (HSGOC)' H.E. Macky

Sall, President of the Republic of Senegal,

ENDoRSES the conclusions of the Twenty-Ninth Session of the NEPAD HSGOC;

1

2

3 RE-AFFIRMS the continued relevance and role of NEPAD as the African Union

flagship development strategy and programme and its continued contributions to

advancing continental transformation in the spirit of. championing Pan-Africanism

and Afrrcan Renaissance as Africa celebrates the 50th OAU-AU anniversary;

4 RECALLS the Decision Assembly/AU/Dec.413(XVl.1l) based on the conclusions of

26th HSGOC Session on Domestic Resource Mobilization (DRM) for NEPAD

programmes and projects regarding the conduct of a comprehensive study on

innovative mechanisms and instruments, towards energizing African ownership of

the continent's development agenda and programmes;

WELCOMES the offer of the Republic of Senegal to convene a High-Level Summit

and Business Conference on Financing NEPAD programmes and projects in

senegal at a later date, to taking forward to the domestic resource mobilization

agenda with a view for focused discussion at the High Level Conference;

TO THIS EFFECT, REQUESTS the NPCA and UNECA to flnalize the findings and

conclusions of the study report on " Mobitizing Domestic Financial Resources for

implementing NEPAD National and Regional Programmes - Africa Looks Within" in

collaboration with UNDP and African Development Bank, after due consideration

by the NEPAD Steering Committee;

APPRECIATES the launching of the Virtual PIDA lnformation Centre (VPic) by the

HSGOC as a centralized platform to consolidate information and statistical data on

regional infrastruclute projects irr the context of the Programme for lnfrastructure

Development in A{rica (PIDA) and the Presidential lnfrastructure Champion

lnitiative (PICI);

COMMENDS the NPCA and AUC for this critical milestone to improve

communication on PIDA Priority Action Projects (PAP) and PlCl by targeting

African countries, policy makers, investors and the RECs. EMPHASIZES that VPic

will support the PIDA Africa lnfrastructure Database (AlD) and advance monitoring

and evaluation of infrastructure project implementation;
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AFFIRMS the critical need to include key regional infrastructure projects covering
the Central and East African sub-region in the PIDA Priority Action Pro.iects (PAP)
which was raised during the BRICS-Africa Dialogue. Based on the
recommendation of the Chairperson of the Commission, WELCOMES the set-up of
the AU-RECs Task Team on lnfrastructure coordinated by the NPCA Chief
Executive Officer as a key outcome of the AUC-RECs Retreat held of tvlarch 2013
in Durban following the 5'h BRICS Summit and AGREES to place the progress
report of the work of the Task Team on the agenda of the next HSGOC,

10. CONGRATULATES the Government of the Republic of South Africa under the
leadership of H.E. President Jacob Zuma for his vision and successfully hosting
the 5th Brazil, Russia, India, China, South Africa (BRICS) Summit in Durban in

March 2013, along with the landmark BRICS-Africa Dialogue Forum, wherein
Africa's priority regional infrastructure projects were showcased by the NEPAD
HSGOC Chairperson on behalf of the Union,

11 SPECIFICALLY NOTES the briefing by H.E. President Jacob Zuma on the
outcomes of the BRICS Summit, particularly the high attendance and unity
d isplayed by African leaders, commitment by BRICS countries to strengthen
cooperation with the continent in infrastructure and ind ustrialization and the
proposed BRICS-led Development Bank as the expected funding model to
promote and accelerate the implementation of multi-country projects;

12. THEREFoRE WELCoMES the key outcomes of the 5'h BRICS Summit reflected rn

the eThekwini Declaration premised on the theme: 'BRICS and Africa Partnership
for Development, lntegration and lndustrialrzation' and the path being forged to
strenglhen partnership betlveen the BRICS countries, AUC, NPCA and RECs and
the pioposition to convene similar BRICS-Africa Retreat during the upcoming 6rh

BRICS and G20 Summits to be hosted by Brazil and Russia respectively;

1 3. ALSO WELCOMES AND ENDORSES the 2013 African Union accountability
report on Africa-G8 commitments focusing on HIV/AIDS, Tuberculosis and fr/]alaria

as a firm demonstration of Africa's plecige to advance mutual accountabiiity in its
partnership engagements and EXPRESSES APPRECIATION to the NPCA, AUC
and UNAIDS for lointly producing this second African .rccountability rcport;

14 REQUESTS the NPCA, AUC and UNAIDS to wiciely disseminate the key
messages in the accountability report to African stakeholders and parlners for the
implementation of the conclusions;

REITERATES the need for Africa's partnershrp engaqen]ent with the G8 and C20
to remain focused on the continent's development priorities especially in agriculture
and infrastructure development.
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DECISION ON THE ESTABLISHMENT OF AN AFRICAN CAPACITY
FOR IMMEDIATE RESPONSE TO CRISES

The Assembly,

1. RECALLS the Report of the chairperson of the commission on the establishment

of an Capacity foi lmmediate Response to Crlses (ACIRC) submitted to the 6rh

ordinary meeting of the specialized Technical committee on Defense, Security

and Saiety (STCDSS), held in Addis Ababa, on 30 April 2013, as well as the

Declaration adopted by the sTCDSS requesting a comprehensive assessment and

evaluation of the challenges encountered in the operationalization of the African

Standby Force (ASF) and its Rapid Deployment Capability (RDC);

2. DECIDES in principle to immediately establish, as a transitional arrangement and

pendrng the fult operationalization of the ASF and its RDC, an African capacity for

lmmediate Response to crises, to provide the AU with a flexible and robust force,

made up of military/police capabilities, force enablers and multipliers, equipment

and resources to be voluntarily provided by Member States on the basis of their
willingness and capabilities, to be deployed very rapidly to effectively respond to

emergency situations, within the framework of the African Peace and Security

Architecture (APSA),

3. DECIDES FURTHER that the contributions, referred to in paragraph 2 above' will

be promptly provided by lndividual Member States and/or by the regional

capabilities being developed within the framework of ASF;

4. DECIDES ALSO that Member states willing and ready to immediately contribute

military and police capabilities, force enablers and multipliers, as well as equipment

and financial resources and any other necessary assets, or make a contribution in

any specific area among the above, will make appropriate notification to the AU

Commission at their earliest convenience;

5. DETERMINES that this strategic endeavour of historic value and scope, aimed at

helping in bringing about African solutions to Africa's problems, calls for continued

commitment and involvement of Heads of State and Government themselves;

6, REQUESTS the Chair of the Union and the chairperson of the commission to
urrdertake appropriate consultations to build tite broadest possible support and

adherence to the implementation of this decision;

7. REQUESTS the commission to work out the detailed modalities for the

operationalization of the ACIRC and to submit recommendations rn this respect to

a meeting of the Specialized Technical Committee on Defense' Security and

Safety (STCDSS) to be held not later than the last quarter o12013'

8. FURTHER REQUESTS the Chairperson of the commission to submit to it a report
on the implementation of this decision at its next ordinary session, in January 2014.
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DECLARATION ON THE REPORT OF THE PEACE AND SECURITY COUNCIL ON
ITS ACTIVITIES AND THE STATE OF PEACE AND SECURITY IN AFRICA

Doc. Ass em bly/AU/5(XXl)

The Assembly,

Having reviewed the state of peace and security on the continent and the steps we
need to take to hasten the attainment of our common objective of a conflict-free Africa,
on the basis of the report of the Peace and Security Council on its activities and the
state of peace and security in Africa;

Welcoming the slgnificant progress made in the operationalization of the Afrlcan Peace
and Security Architecture (APSA), the adoption of a number of instruments on
democracy, human rights and good governance, which represent a consolidated
framework of norms and principles towards the structural prevention of confljcts, the
advances in conflict resolution and peace building on the continent, as well as the
partnerships built with relevant international stakeholders;

Nofingr, however, the challenges that continue to be encountered in the full
operationalization of the APSA, including key components such as the African Standby
Force (ASF), continued prevalence of conflict, insecurity and instability in some parts of
the continent, with its attendant humanitarian consequences and socio-economic
irnpact, as well as the resurgence of u nconstitutional changes of Government, the
frequent recourse to armed rebellion to further political claims, the threats posed by
terrorism, hostage taking and the attendant payment of ransoms, illicit proliferation of
arms, transnational organized crime, drug trafficking, piracy, and illicit exploitation of
natural resources to fuel conflicts;

Noting also the need for increased funding from within the continent to assert Africa's
ownership and leadership, as well as the challenges faced in building innovative and
flexible partnership with the United Nations arrd other stakeholders;

Stresslng that the 50rh anniversary of the OAU/AU offers a unique opportunity to review
progress made and challenges encountered, as well as to chart the way forward, and
rcileraling, in this respect, our determination to address decisively the scourge of conflict
and violence on our continent, with the view to bequeath to the next generation of
Africans a prosperol,s continent at peace with itself.

RECOMMIT OURSELVES to accelerate the full operationalization of the APSA,
including refinement, where necessary, of existing provisions to facilitate their
rrnplernenta tion. WL CALL FOR tlre strengthenlng of the relations betwt:en the
AU and the Regional Economic Communities/Regional fi/echanisms for Conflict
Prevention, lvlanagement and Resolution (RECs/RMs), notably through the
effective implementation of the relevant provisions of the PSC Protocol and the
Memorandum of Understanding behveen the AU and the RECs/RMs, bearing in
mind AU's primary responsibility in the maintenance of peace and security in
Africa. WE ENDORSE the establishment of the Pan-Wise network comprising the
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Panel of the Wise, similar structures within the RECs/RMs and all other African

actors contributing to peace-making through preventive action and mediation, as
agreed to during the second retreat of these organs held in Addis Ababa from 11

to 12 April 2013;

UNDERTAKE to make renewed efforts to address the root causes of conflicts in

a holistic and systematic manner, including through implementing existing
instruments in the areas of human rights, rule of law, democracy, elections and
good governance, as well as programmes relating to cooperation, human
development, youth and employment. ln this respect, WE CALL ON all Member
States that have not yet done so, to become parties to these instruments, by the

end of 2013, and REQUEST the Commission to Teview thoroughly the
implementation status of these instruments and programmes and to submit to the
Assembly, by January 2014, concrete proposals on how to improve compliance,

COMMIT OURSELVES, within the framework of the African Solidary lnitiative, to
extend full support to those African countries emerging lrom conflict, to assist
them to consolidate their hard-won peace and avoid relapse into violence WE
LOOK FORWARD to the convening of the planned African Solidary Conference
(ASC), in Addis Ababa, in September 2013, and COMMIT to making significant
pledges on that occasion;

STRESS the need for all tvlember States to extend full cooperation and support to

the PSC, bearing in mind that, in carrying out its duties under the Protocol, the

PSC acts on behalf of the entire membership of the AU;

COMMIT ourselves to increase substantially our contribution to the Peace Fund,

for Africa truly to own the efforts to promote peace, security and stability on the
continent. ln this respect, we request the Commission to submit concrete
proposals to the Assembly, in January 2014, including with respect to the
statutory transfer from the AU regular budget to the Peace Fund. ln the
meantime, WE ENCOURAGE all Member States to make exceptional voluntary
contributions to the Peace Fund on the occasion of the OAU Golden Jubilee, and
REQUEST the Commission to report, by January 2014, to the Assembly on
Member States response to this appeal;

STRESS THE NEt-D to build an innovative, flexible action oriented ancl balanced
partnership with the international partners, notably the United Nations, to ensure
that Africa's concerns and positions are adequately taken into account by the
Security Council when making decisions on matters of fundamental interest lo
Africa, REITERATE the terms of the communiqu6 issued by the PSC at its 30/th
meeting held on 9 January 2012, and REQUEST the PSC to convene an open

session at Summit level, in order to review the partnership with the United
Nations in light of the challenges encountered recently regarding the situation in
Mali and other issues related to peace and security on the continent;
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CALL ON the African civil society to continue to play its positive role in promoting
peace, security and stability as called for by the PSC Protocol and REQUEST the
Commission and the PSC to take all necessary steps to enhance interaction with
civil socrety;

WELCOME the progress made in the relations between Sudan and South Sudan,
with the signing of the Implementation Matrix for the Agreements signed of 27
September 2012 and CALL for a transparent inquiry into the killing of the
paramount Chief of the Ngok Dinga Community in Abyei, as well as the
strengthening and acceleration of the process of resolving the Abyei issue, in

Somalia, with the consolidation of the security and political gains recorded over
the past few years; the Great Lakes Regron, with the signing of Peace, Security
and Cooperation Framework, and in IViali, with the liberation of the northern part
of the country and on-going efforts for the holding of elections. WE CALL ON all
concerned stakeholders to spare no efforts in consolidating these achievements,
and addressing the challenges at hand, in line with the relevant PSC
communiqu6s. WE also WELCOME the progress made in peace building and
post-conflict recovery in Burundi, Comoros, Cote d'lvoire, Democratic Republic of
Congo, Liberia and Sierra I eone, ENCoURAGE the countries concerned to
pursue their efforts and CALL ON fellow African countries and the rest of the
international communrty to continue assisting them in their efforts;

REITERATE the AU's concern at the continued challenges in the peace
processes betvveen Eritrea and Ethiopia and the relations between Eritrea and
Djibouti, and REQUEST the Chairperson of the Commission to take appropriate
steps to facilitate progress in these situations, tn line with the powers entrusted to
her by the PSC Protocol and earlier relevant decisions of the Assembly, and to
report to the PSC, no later than October 2013, on the steps taken in this regard.
WE ALSO REITERATE OUR CONCERN at the continued impasse in the conflict
in Western Sahara, and CALL FOR renewed efforts based on relevant OAU/AU
and UN resolutions, in order to overcome this impasse;

ALSo EXPRESS CoNCERN at the prevailing.situation in Madagascar and fully
support the PSC and SADC decisions on the issue of candidatures to the
torthcoming presidential elections. WE CONDEMN the illegal seizure of power in
Central African Republic and the serious violations of human rights committed by
tht-' Sek:ka rcbel group and in this regard, COMMEND the efforts of the Economic
Community of Central Africa[ States (ECCAS), ENDORSE the PSC decisions on
the matter and CALL FoR renewed efforts to restore security and ensure the
return to constitutional order, bearing in mind the relevant PSC decisions and
conclusions of the inaugural nreeting of the lnternational Contact Group on CAR
(|CG-CAR). WE STRESS THE NEED for the early return to constitutional order in

Guinea Bissau, noting with satisfaction ECOWAS, AU, CPLP, EU and UN

coordinated efforts,

u

I

10.



Assembly/AU/Decl.1 (XXl)
Page 4

11. REITERATE our support to the sovereignty of the Union of the Comoros over the

island of lVlayotte, as well as the sovereignty of the Republic of Mauritius over the

archipelago of Chagos;

12. REOUEST the PSC to actively keep under review the implementation of the
Declaration and Plan of Action adopted by the Special Session on the

Consideration and Resolution of Conflicts in Africa, held in August 2009, at its
Summit meeting referred to in paragraph 6 above;

13. PLEDGE OUR FULL COMMITMENT to the effective implementation of this

Declaration and to adopting new measures, as and of necessary' so as to open a
new chapter in our collective action in favor of peace, security, stability and

shared prosperity throughout Africa and the rest of the world.
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DECLARATION ON THE TERRORIST ATTACKS IN NIGER AND/ON THE
SOLIDARITY OF AFRICA WITH THE REPUBLIC OF NIGER

1-he Assembly,

Deeply shocked and aggrieved by the two heinous terrorist attacks against the public
and industrial establishments in Agadez and Arlit in Niger on 23 May 2013;

Recognising the commitment and determination of Niger to fight against the scourges
of terronsm and cross border criminality as well as its invaluable contribution to the
African led lnternational Support Mission in Mali (AFISMA);

Recalling the AU instruments relating to the prevention and fight against terrorism,
reaffirming the need to pursue and intensify efforts to face the scourges of terrorism
and tians-national crimes, stressing, in this regard, the importance of enhancing
cooperation between the Member States as regards security and bearing in mind the
seriousness of the tenorist threat in the Sahelo-Saharan Region,

STRONGLY CONDEMNS the treacherous terror ist attacks perpetrated in Agadez
and Arlit, EXPRESSES the solidarity of Africa with the people and Government of
Niger and ASSURES them of its full support in their efforts to fight against
terrorism and organised transnational crimes;

CONVEYS its heartfelt condolence to the families of the victims of the terrorist
attacks in Agadez and Arlit and EXPRESSES its wishes for the prompt recovery of
the injured persons,

WELCOMES the renewed commitment and courageous actions of President
tvlahamadou lssoufou for the promotion of peace, security and stability in the
Sahelo-Sahara Region as demonstrated particularly by the remarkable conkibution
of Niger to AFISMA;

STRESSES ONCE AGAIN the need for enhanced cooperation and coordination
between the AU Member States in the fight against the scourge of terrortsm and
organised transnational crimes and ENCOURAGES, in this regaid, the
Commission to pursue the efforts initiated with the countries of the Sahelo-Saharan
Region, with the organisation on '17 March 2013 of the Ministerial Meeting in
Nouakcholt and that of the Heads Ser:urtty and Intt:lligencu Se tvices in Uamako on
-18 April 2013 and LOOKS FORWARD with interests to the next similar meeting
scheduled in June 2013;

REOUESTS the Commission, in cooperation with the African Centre for Studies
and Research on Terrorism (CAERT) and the Committee of African Security and
lntelligence Services (CISSA), to send urgently an assessment mission to Niger to
determine the modalities for assistance to that country and report to the meeting of
the Heads of Security and lntelligence Services scheduled in June 20'13;
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APPEALS to all lVlember States which have not yet done so to become party to all
the African and lnternational Legal lnstruments relating to the prevention and
elimlnation of terrorism and to take all appropriate measures for cooperation and
mutual assistance in this field.
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We, the Heads of State and Government of the African Unlon meeting in our Twenty-
First Ordinary Session in Addis Ababa, Ethiopia from 26 to 27 lt4ay 2013,

Recalling Resolution AssemblyiAU/Res.1(XV) adopted by our Assembly at its 15th
Ordinary Session held in Kampala, Uganda, on 27 July 2012, Resolution
Assembly/AU/Res.(XVll) adopted at its 17th Ordinary Session held in Malabo,
Equatorial Guinea, on l July 2011, and Resolution Assembly (AU/Res.1(XlX)
adopted at its 19th Ordinary Sesston held in Addis Ababa, Ethiopia,in July 2012 and in
particular, the calls made to the Government of the United States of America to lift the
unlustifiable and long-standing economic and trade embargo imposed on the Republic
of Cuba to enable it enjoy all the legitimate prospects for sustainable development;

Reaffirming ouT commitment to further strengthen Africa-Caribbean relations as
expressed by the Assembly of Heads of State and Government in Kampala, Uganda in
June 2010;

Also Reaffirming our full support for the Resolution of the General Assembly of the
United Nations on the: "Necessity of ending the economic, financial and commercial
embargo imposed by the United States of America against Cuba";

REITERATE our call and, once again /NVlfE the Government of the United State
of America to lift long-standing and unjustifiable economic and trade embargo
imposed on the Cuban people.

RESOLUTION ON THE LIFTING OF THE ECONOMIC AND TRADE
EMBARGO IMPOSED ON THE REPUBLIC OF CUBA BY

THE UNITED STATES OF AMERICA


