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PREFACE "
Mr. Speaker Sir,

Committees are a creation of the Constitution through Article 124(1) of the Constitution
which empowers each House of Parliament to establish Committees and make Standing
Orders (SO) for the orderly conduct of its proceedings, including the proceedings of its
Commiittees.

The Senate Standing Committee on Roads and Transportation 1is established under
standing order 218(3) of the Senafe Standing Orders anffl is mandated to confider all

matters relating to transport, roads, public works, construction and maintenance of
roads, rails and buildings, air and seaports.

Mr. Speaker Sir,

The membership of the Committee comprises of the following Senators-

1. Sen. Wamatangi Kimani, M.P. Chairperson
2. Sen. (Arch.) Sylvia Kasanga, M.P, Vice Chairpersen
3. Sen. (Eng.) Hargura Godana, M.P. Member
4. Sen. (Eng:) Mohamed M. Mahamud, CBS, M.P. Member i
5. Sen. Moses Kajwang’, ML.P. o Member R
6. Sen. kiithika Li:;ziﬁi,‘ MP. 4~ K Member Tk
7. Sen. Okoug’o Mogeni, SC, M.P. Miember |
8. Sen. Enoch: Wambua, M.P. Menber
9. Sen. Christine Zawadi, MP. Menm:ber
The Committee Secretariat comprises of tie Mllowing officers-
i 4 i o g e i
4 1. Mr. Charies Ngatia 4 =Clerk Assistant ID) )
2. Mr. Malcom Ngugi / -Clerk Assistant !
3. Ms. Sharon Rotino -Research Officer
4.  Ms. Lucianne Limo -Media Relations Officer II
5. Ms. Farhiya Ali -Principal Serjeant-At-Arms II
6. Mr. Mr. Fredrick Ouma -Serjeant-At-Arms
7. Ms. Joyce Chelagat -Audio Recording Officer

Mr. Speaker Sir,

Following the adoption of new provisions on Statements by the Senate on 9™ August,
2018, Committees are not compelled to report back in the Senate unless otherwise
expressly stated. However, the observations and findings contained in this report, have
necessitated the Commiltee (o present this report for adoption and implementation.




ACKNOWLEDGEMENTS

The Committee wishes o acknowledge the support it received from the Office of the

Speaker and the Clerk of the Senate during the consideration of the Statement and in
the preparation of this Report.

My appreciation goes to the distinguished and dedicated members of the Comumittee

 who actively participated in the proceedings of the commiftee during consideration of
the Statenaent. ' " "

The Compliments of the Committee go to all the stakeholders in the building and
construction sector who participated in the hearings of the Committee.

M. Speaker Sir,
1 wish to confirm that the resolutions of the Committee in this report were unanimous.

Mr. Speaker,

It is therefore my pleasent duty and privilege, on behalf of the Senate Standing
Cormmittés o Roads and Transportation to table this report and recommend it to the

P o1 -
and of the Se:ate “tandity Order

PR N 2 . K . 5
House for ffbate and 2dophiou pursuant to the provist
213(6). o

.................................

SEN. PAUL KIMANI WAMATANGI, M.P.
CHAIRPERSON,
ROADS & TRANSPORTATION COMMITTEE




- fequesied in the Statement and establihec thar-

On Tuesday, 9t June, 2020, Sen. Sylvia Kasanga, MP, requested for a Statement from
the Standing Committee on Roads & Transportation regarding operationalization of the
National Construgtion Authority (Defects Liability) Regulations, 2020.

”

In the Statement, the Committee was requested to-

L

(O8]

Elaborate on the measures put in place to ensure the construction environments as

well as ongoing projects at national and county levels will not stall unnecessarily
due to these Regulations; and

4. Provide detailed plans and projects of what the Ministry intends to address by these
Regulations.

The Committee held severa

1 sittings to consider the Statement and has made several
observations

and recommendations regarding the legality and process of developing and
publishing of the National Construction Authority (Defects Liability) Regulations,
2020. -

! TR b

CONSIDERATION GF THY STATEMENT

The Commiites held a meeting ou Thursday, 1% June, 2020 19 review the information
A4 i . - 4 “ ! s )
1., The National Constryction Authority (Defetis Liability) Regulatidns, 2020 were ‘
published in the Kenya Gazette on 20™ April, 2020; and ¢ '
2

2. The Regulations were made pursuant to section 42 of the National Construction
Authority Act, 2011.

On 29™ June, 2020, the Committee held a meetin g with the Cabinet Secretary, Ministry

of Transport, Infrastructure, H ousing, Urban Development & Public Works and several
stakeholders representing the following organizations-

L. Joint Building and Construction Council (JBCC)
2. Architectural Association of Kenya (AAK)

3. Kenya Private Sector Alliance (KEPSA)

4. Institute of Engineers of Kenya (IEK)

5.

Institution of Construction and Project Managers of Kenya (ICPMK)
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During the meeting, the Committee was informed that-

1. The National Construction Authority (Defects Liability) Regulations, 2020 were
in operation; and - ; ;

2. Public participation on the Regulations had not been undertaken.

The Committee consequently sought for evidence from the Ministry of Transport,
Infrastructure, Housing, Urban Development & Public Works that public participation
was undertaken prior to drafting of the Regulations. ’

» - » ' » »

OBSERVATIONS OF THE COMMITTEE

The Committee scrutinized the evidence and information provided on the National

Construction Authority (Defects Liability) Regulations, 2020 and made the following
observations and findings- :

1. National Construction Authority (Defects Liability) Regulations, 2020 were
published in the Kenya Gazette on 20% April, 2020 pursuant to section 42 of the
National Construction Authority Act, 2011;

-3

2. ;r.}_*he. Nat?;f-’}::.?‘.l Comstruction Authority {Defecis Li_abﬂi‘g_y) R f‘-g‘-.}}-’:‘i_ié)llS, 202(@- were in
oparatiof des] 18 nrovisions i Section 42(3) of the National Const .o ica Antherity -
‘Ast, 2011 which vequires the Regul ations to be approved by Parliament before taking
effect;

3.

The Reguistions wers, not transmitted to Parliament inr oo .sideration conirary tO

Section 11 (1) of the Staiutory Instruments Act No. 22 of 2013, which obligates -

every [Cabinet Secretary responsible for a regulation-making authority to transmit a

,copy of a statutbry instrument to the résponsible clerk withif seven siting days afiter
- - !
publication; ' !

4. The seven sitting days lapsed on 26" May, 2020 for the Senate and 11" June, 2020
for the National Assembly;

5. The Statutory Instruments Act, 2013 requires that each statutory instrument be
considered on its own and not be combined with another in order to avoid confusion
to stakeholders and so that adequate input is given to each instrument,

6. The process of drafting and implementation of the National Construction Authority
(Defects Liability) Regulations, 2020 was rushed and not subjected to meaningful
public participation contrary to Article 10 of the Constitution, Section 42(3) of the

v
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RECOMMENDATIONS OF THE COMMITTEE

The Committee recommends as follows-

I.

o

The Cabinet Secretary, Ministry of Transport, Infrastructure, Housing, Urban
Development & Public Works withdraws the operationalization of the National
Construction Authority (Defects Liability) Regulations, 2020 for failing to meet the

legal thresgold of Sections 5,6 and 11 (1) of the Stamgo'fy Instruments Act I;\;Io. 23
0f 2013; and ‘ o .

The National Construction Authority initiates a fresh process of public participation
and ensure that the process will be all inclusive, adequate and specific to the National
Construction Authority (Defects Liability) Regulations.

ac

R B : W




MINUTES OF THE NINELY 1B DLLLUNWD L asars = sms 7 00
COMMITTEE ON ROADS AND TRANSPORTATION HELD

VIRTUALLY ON ZOOM ONLINE PLATFORM ON THURSDAY 1™
JUNE 2020 FROM 8:30 A.M.

PRESENT

”~ ’”

1. Sen. Paul Kimani Wamatangi, M.P. -Chairperson
2. Sen. (Dr.) Lelegwe Ltumbesi, M.P.

3. Sen. Enock Wambua, M.P.

4, Sen. Sylvia Kasangs, M.P.

5 Sen. Christine Zawadi Gona, M.P.

ABSENT WITH APOLOGY

1. Sen. (Eng.) Hargura Godana, M.P. -Vice Chairperson
2. Sen. (Prof.) Ekal Imana, M.P.

3. Sen. Philip Mpaayei, M.P

4. Sen. Cleophas Malalah, M.P.

SENATE SECRETARIAT

1. Mr. Charles Ngatia R -Clerk Assistant
Ms. Sharon Rotino _Research Officer.

nr. Malcom Ngug: % . © .Legal Counsel H
Mzs. Joyee Chalagat ' -Aundio Kecoxding Officer

i L2 o

MIN/SCRT/Q81/2628: PRELIMINARIES

The meeting was called i order at 8:4%8 a.m. and there followed a word of prayer by
Sen. Sylvia Ka)sa;r;,ga, M.P. - ? o _
) i i W it

MIN/SCRTI082/2020:  ADOSTION OF AGENDA o

! |

The agenda of the meeting was adopted with amendments after it was proposed and
seconded by Sen. Enock Wambua, M.P. and Sen. Christine Zawadi Gona, M.P.
respectively as follows-

1. Prayers;

Adoption of Agenda;

UJE\)

Statement on Operationalization of the National Construction Authority (Defects
and Liability) Regulations, 2020 requested by Sen, Sylvia Kasanga, M.P.;

4. Technical Assistance for the Comumittee (experts required);
5. Any Other Business;
6. Adjournment.




AULHOKITY (DEFECTS AND LIABILITY) REGULATIONS, 2030
REQUESTED BY SEN, SYLVIA KASANGA, M.P.

The Chairperson invited Sen. Sylvia Kasan ga, MLP. to brief the Committee on the issues
in the,.Statement.

’ ” ”~

The Committee was informed that-

I. The Regulations were published in the Kenya Gazette on 20 April, 2020 but were
yet to be transmitted to the Senate pursuant to Section 11 (1) of the Statutory
Instruments Act No. 23 of 2013, which obligates every, Cabinet Secretary,
responsible for a regulation-making authority to transmit a copy of a statutory
instrument to the responsible clerk within seven sitting days after publication;

2. Some of the definitions in the Regulations such as commercial building and defects
liability should have borrowed from the National Construction Authority Act No. 23
0f 2013;

3

. The Regulations had the implication of being in conflict with the National
Construction Authority Act No. 23 of 2013;

4. The Regulations were in conflict with the existing building contracts; and
5. The key stakcholders in the comstruction industry were not consulted in the
development of the Regulations

MIN/SCRT/084/2020: TECHNICAL ASSISTANCE FOR THE COMMITTEE
(EXPI%RTS REQUIRED) ‘ . - }
2 d . B R d ) P

The chaivperson iiormued the Membe.s that there ~as need to bave experts engaged 1o

~assist ihe Commitee to auslyze technical issues that are withip he mandate of the

- experts required. |

- MIN/SCRT/085/2020: ADJOURNMENT

Comunittee.

Members deliberated on the proposed ard resolved that the Commitee identify the

M i

!

There being no other business, the meeting was adjourned at 9:33 a.m.

Signed: . Date7™ SEPTEMBER 2020
Sen. Paul Kimani Wamatangi, M.P.

Chairperson,
Roads & Transportation Committee
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MINUTES OF THE NINETY SIXTH SITTING OF THE STANDING
COMMITTEE ON ROADS AND TRANSPORTATION ~HELD

VIRTUALLY ON ZOOM ONLINE PLATFORM ON MONDAY 29
JUNE 2020 FROM 8:30 A.M.

PRESENT

Sen. '13%111 Kimani Wamaténgi, M.P. ;Chairp erson’
Sen. (Arch) Sylvia Kasanga, M.P: -Vice Chairperson
Sen. (Eng.) Mohamed M. Mahamud, CBS, M.P.

Sen. (Eng.) Hargura Godana, M.P.

Sen. Mithika Linturi, M.P.

Sen. Okong’o Mogeni, SC, M.P.

»

N S

ABSENT WITH APOLOGY

1. Sen. Enock Wambua, M.P.
2. Sen. Moses Kajwang’, M.F.
3. Sen. Christine Zawadi Gona, M.P.

SENATE SECRETARIAT

) ¥

i . PN P B e e
1. Mz. Chariss MNgatia

2. Mr. Malcom Ngug: : -Lagal Counsel

_*\: 4 .
2 vk Assisian!

3. Ms. Lucianne Limo o Media 1‘.‘;‘:'1_atji‘\\.nSanﬁc;c1'

4. Ms. Joyee Chelagai: - -Auaic Recording Officer -

-

- IVEB'\’IST; Y OE TRANSPORT. INFRASTRU?TUI{E, E{O"TS'{N(}g URBAN

DEVELOPMENT. & PUBLIC WORKS

- ) R
1. Mr. James Macharia, EGH -Cabinet Secretary ' o
2. Eng. Maurice Akech _Executive Director, National Construction
Authority (NCA)
3. Mr. Joe Mutugu -Special Advisor to the Cabinet Secretary
4. Mry. Samson Lukoba Head of Legal Services, NCA
STAKEHOLDERS
1. Ms. Mugure Njendu _President, Architectural Association of Kenya
(AAK)
2. Mx. Wilson Mugambi -Vice President, AAK
3. Mr. Jacob Mwangi _CEO, AAK '
4. Mr. Alex Nyaga -Registrar, AAK

11
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0. MI. Kairu Bachia -Chairperson, JBCC

7. Mr. Gikonyo Gitonga -KEPSA

8. Eng. Nathaniel Matalanga -Institute of Engineers of Kenya (IEK)

9. Eng. Kiteme Shammah -IEK

10. Mr. Tom Qketch -Institution of Construction and Project Managers of
Kenya (ICPMK)

I1. Mr. Nashon Okowa -ICPMK.

12. Mr. Palkesh Shah -Kenya Property Developers Association

13.Mr. James Munene -Vive Chairperson, Institute of Quantity Surveyors

. of Kenya (1QSK) “

14. Mr. Petef S. Kariuki ?IQSK ? E.

15.Mr. Rasungu Nyambok -IQSK

16. Mr. Nyaga Kithinji -Advocate, AAK

17. Mr. Mwai Mathenge -Advocate

MIN/SCRT/099/2020: PRELIMINARIES

The meeting was called to order at §:42 a.m. and there followed a word of prayer by
Sen. Sylvia Kasanga, M.P.

NATATIQ AN M A NN IfAanA~n

MuN/SCRT100/2020: ADOPTION OF AGENDA

The agenda of the meeting was adopted. after it was proposed and seconded by, Sen.
(Eng.) Mohamed M. Mahamud, CBS, M.E. and Sen.. Okong’o Mogeni, 5C, M.P.
“ ) 4 : cw. KB

- respectively ss Follows- 4

I. Prayers;
Adoption of Aganda,

Chairperson’s irtroductory remarks

NOWw .[\)

Meeting with Cabinet Secretary, Minictv of iransport, Infrastructure, Housing,
Urbén Davelopment & Public Wbrks and the Uxecutive Director, Na‘i‘ioﬂnal
Construction Authorii"y to respond £ a Statement on operg’cionalization of National
Construction Authority (Defects & Liability) Regulations, 2020 requested by Sen.
Sylvia Kasanga, M. P.,

Any Other Business;

6. Adjournment.

[94)

MIN/SCRT/101/2020: CHAIRPERSON’S INTRODUCTORY REMARKS

The Chairperson welcomed the new Members to the Committee following a

reconstitution of the Committee through a Motion adopted by the Senate on Wednesday,
24" Tune, 2020.

12
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.

Whether there was public participation in the draftng 0 The INauOndl LOUSH Ubtow
Authority (Defects & Liability) Regulations, 2020;

Why the Regulations were not transmitted to the Senate;

How the contents of the‘Regulations would be considered by key stakeholders.

(GRS

¢

MIN/SCRT/102/2020: MEETING WITH CABINET SECRETARY, MINISTRY
OF TRANSPORT, INFRASTRUCTURE, HOUSING, URBAN DEVELOPMENT
& PUBLIC WORKS AND THE EXECUTIVE DIRECTOR, NATIONAL
CONSTRUCTION AUTHORITY TO RESPOND TO A STATEMENT ON
OPERATIONALIZATION OF NATIONAL CONSTRUCTION AUTHORITY
(DEFECTS & LIABILITY) REGULATIONS, 3020 REQUESTED BY SEN.
SYLVIA KASANGA, M. P.

The Chairperson invited the Cabinet Secretary, Mr. James Macharia, EGH, to table a
response to the Statement by Sen. Sylvia Kasanga, MP, requested for a Statement from
the Standing Committee on Roads & Transportation regarding operationalization of the
National Construction Authority (Defects Liability) Regulations, 2020.

The Cabinet Secretary tabled the response and informed the Committee as follows-

1. Public participation on the Regulations was undertaken during a retreal on the
presentation of Draft Building Code to professional bodies on 13" December, 2019
" where theamong others, the following professionél bodies were represenfed-
a}® Architectural Associdtion of Kenya; L k
b) -Institution o Construction and Project Managers of Kenya; i
c) Instituie of Buginesrs of Kenya; and = .
d) Institute of Quantity Surveyors of Kenva.

2. A validation ineetit:g ot the Regulations was held on 20™ December, 2019; 000

3. A stzkeholders meeting of Counfy Executive Commi’tha Members (CECM3) for
) . ) N B

Housingand Public Works Departinents from the 47, County Governments was held- N

in Naivasha to validate the Regulations; and : ST
l !

!

4. The Regulations were in force. o

Representatives from  the Architectural Association of Kenya, Institution of
Construction and Project Managers of Kenya, Institute of Quantity Surveyors of Kenya
and the Institute of Engineers of Kenya informed the Committee that they were present
during the retreat on the presentation of Draft Building Code to professional bodies on
13% December, 2019 at Boma Hotel, in Nairobi but the retreat discussed Draft Building

Code and not the National Construction Authority (Defects Liability) Regulations,
2020.

The Stakeholders informed the Committee that the Regulations were not clear on what
problem they mtended to solve.




Committee observations

The Committeg observed that-

1. The response by the Cabinet Secretary on stakeholder engagement prior to the
drafting of the Regulations was not correct since the meeting referred to discussed
the Draft Building Code and not the Regulations;

The process of drafting the Regulations was in contravention of Section 42(3) of the
National Construction Autli’origy Act, 2011 and Sections 5, 6 and”11 (1), of the
Statutory Instruments Act No. 23 of 2013 o

Committee resolution

The Committee resolved that-

L. The Cabinet secretary should submit evidence that adequate public participation and
stakeholder engagement was undertaken prior to publishing of the National
Construction Authority (Defects Liability) Regulations, 2020; and

The Stakeholders to submit a written response on the process and content of the
Regulations.

o

MIN/SCRT/103/2020: ADJOURNMENT

" There being e piner business, the megting. was zajourned 2511341 a.m.

Sen. Paul ngmafz§ Wamatangi, MLP. g e 5
o Chairperson, . ) i O '
Roads & Transportation Committee

I ! : !
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MINUTES OF THE ONE HUNDRETH AND THIRD SITTING OF THE
STIANDING COlVﬂV[I"'lfTEE ONROADS AND TRANSPORT_ATION HELD
VIRTUALLY ON ZOOM ONLINE PLATFORM ON TUESDAY 28™

JULY 2020 FROM 8:30 AM.
PRESENT

1. Sen. (Arch) Sylvia Kasanga, M.P.
7# Sen. Moses Kajwang’, M.P.

3 Sen. Mithika Linturi, M.P.
4. Sen. Okong’o Mogeni, SC, M.P.

ABSENT WITH APOLOGY
1. Sen. Paul Kimani Wamatangi, M.P.
2. Sen. (Eng.) Hargura Godana, M.P.
3. Sen. (Eng.) Mohamed M. Mahamud,
4. Sen. Christine 7awadi Gona, M.P.
5 Sen. Enock Wambua, M.P.

)

EEP&ATE SECRETARIAT
Mir. Chaties Ngatia

. Ms. Farhiya Al

-

2

S s A o 3 . .
3.0 Ms. Lucianae LAmoe

. Ms. Jnyce Chelagat

~Vice Chairperson.

» ) »

-Chairperson

CBS, M.P.

¥ -8
-Clerk Assistant
-Principal Serieant-At: Arips
_Media Relations Offices
_Audio Recording Officer

MIN/SCRT/35/2028: PRELIMINAKILS o
) ‘)

i 0

The meeting was called to order at3:52 a.m. and there followed a word of prayer by

Sen. Mithika Linturi, M.P.

MIN/SCRT/136/2020: ADOPTION OF AGENDA

The agenda of the meeting was adopted
Mithika Linturi, M.P. and Sen. Okong’o

Prayers;
Adoption of Agenda;

w) o =

after it was proposed and seconded by Sen.
Mogeni, SC, M.P. respectively as follows-

Consideration of additional response from the National Construction Authority in

regard to stakeholder engagement on the National Construction Authority (Defects

Liability) Regulations, 2020;

15




- submitted 2 volwrignis response which the Secretnriat apalyyedias follows-

namely-

a) Statement regarding ongoing reconstruction of the Makupa Causeway — Digo
road, that leads to Jomvu area by Sen. Mohamed Faki, M.P.; and
b) Statement regarding Persons with Disabilities (PWDs) who have benefitted from

the Kazi Mtaani Program by the National Government by Sen. Isaac Mwaura,
M.P.

5. Any Other Business;
6. Adjournment.

MIN/SCRT/137,2020: CONSIDERATION OF BRIEF ON ADDITIONéL
INFORMATION FROM THE NATIONAL CONSTRUCTION AUTHORITY IN
RESPONSE TO A STATEMENT REGARDING OPERATIONALIZATION OF

THE NATIONAL CONSTRUCTION AUTHORITY (DEFECTS LIABILITY)
REGULATIONS, 2020.

The Committee was informed that followin g a meeting of the Committee with Cabinet
Secretary, Ministry of Transport, Infrastructure, Housing and Urban Development &
Public Works held on 29t June, 2020, the Committee requested for additional
information from the Ministry to verify that public participation was done prior to the
drafting of the National Construction Authority (Defects Liability) Regulations, 2020.

The Ceizmitiee was further informed that the National Constructisa Authority |

#

ztional Construction Authority (Defécts Liability) Repviations, 2020
o8 sy mientioned within the broader context of the Diraf Buil..nig Code and.-

was notdiscussed contrary to the claims of'the National Construcizo:. Aufherity;

-,.'v ) ,)_-.. ) ‘ i ’
~In Bundie 3 (Amaexi 4), the Report on the Draft Building:Code review witing’
workshop held on 5™ & 6™ December, 2019 at the Boma Hotel, Nairobi indicated
that —

a) A presentation was made on emerging issues and the draft Defect Liability
Regulations;

b) The workshop resolved to incorporate the proposed Defects Liability
Regulations as part of the Draft Building Code; and

c) Further stakeholder consultations on the Draft Building Code was scheduled
for 13™ December, 2019.

S
8 ey

(O8]

. In Bundle 4 (Annexure 4), the Report of the presentation of the Draft Building
Regulations to construction industry professionals held on 13® December, 2019
al Boma Hotel, Nairobi indicated that-

a) A presentation was made on the emerging issues on the draft Defect Liability
Regulations; and

16

wy of the voluminous response packaged irsaven {7} bundlos indicated that . -
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4. In Bundle 5 (Annexure 5), the Stakeholders Validation Report for the Draft

Building Code of the Republic of Kenya held on 20t December, 2019 at Boma
Hotel, Nairobi indicated that-
a) The Draft Building Code was unanimously adopted;

b) The Defects Liability Regulation were not discussed as per the resolution
of the workshop held on 13" December, 2019.

The Committee made the following observations-

1. Article®10(1) of the Constitution states that the nattbnal values and prin,ci‘f)lés of
governance in this Arti cle bind all State organs, State officers, public officers and
all persons whenever any of them enacts, applies or interprets any law; makes or
implements public policy decisions. Article 10(2) lists participation of the people
as a national value and a principal of governance;

2. The Statutory lnstruments Act, 2013 requires that each statutory instrument
should be considered on its own and not be combined with another in order to
avoid confusion to stakeholders and so that adequate input is given to each
instrument;

3. The processing of the National Construction Authority (Defects Liability)
Regulations, 2020 was rushed and not subjected to meaningful public

- participation contrary tc the law; ’

4. The progess of ;afti_ng an-clﬁ jmplementation of ,;che Regitlations wag, in
" contravéntien'of Artidie 16 of e Constitution, section 42(3) of the National
CConsiminion Autherity Act, 2011 and sections 5, 6 and 11 (1) of the Statutory
Instruraerds act No. 23 of 2013; and _
5. The Cabine: Secvetary and the Executive Director, National Consiruction:

Authority shoald be reprimanded  for giving ncoirect ‘information to the

Committee.? o A

! E
il i I)

!

!
! | |

MIN/SCRT/137/2020: REVIEW OF STATEMENTS REFERRED TO THE
COMMITTEE ON TUESDAY 2157 JULY, 2020.

The Committee was informed that the following two Statements had been referred to
the Committee on the Tuesday, 28 July, 2020-

1. Statement regarding ongoing reconstruction of the Makupa Causeway — Digo
road, that leads to Jomvu area by Sen. Mohamed Faki, M.P.; and
7 Statement regarding Persons with Disabilities (PWDs) who have benefitted from

the Kazi Mtaani Program by the National Government by Sen. Isaac Mwaura,
M.P.

17




WY UVVAN LUSLLGIULL LLULL WIS IVLLISU Y UL LLAUSPOLT, InTrastructure, Housing and Urban
Development & Public Works.

MIN/SCRT/138/2020:  ADJOURNMENT

There being no other business, the meeting was adjourned at 9:36 a.m. -

Signed: Date7™ SEPTEMBER 2020

Sen. Paul Kimani Wamatangi, M.P.
Chairperson,
Roads & Transportation Committee
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MINUTES OF THE ONE HUNDRETH AND SIXTH SITTING OF THE
STANDING COMMITTEE ON ROADS AND TRANSPORTATION HELD

VIRTUALLY ON ZOOM ONLINE PLATFORM ON TUESDAY 4™
AUGUST 2020 FROM 8:30 A.M. ,

"

PRESENT

1. Sen. Paul Kimani Wamatangi, M.P. -Chairperson

2. Sen. (Arch) Sylvia Kasanga, M.P. -Vice Chairperson

3. Sen. Mithika Linturi, M.P. . - "

4. Sen. Enock ®¥ambua, M_.P. 2 ’ "
5. Sen. Christine Zawadi Gona, M.P.

6. Sen. Okong’o Mogeni, SC, M.P.

ABSENT WITH APOLOGY

1. Sen. (Eng.) Hargura Godana, M.P.
2. Sen. Moses Kajwang’, M.P.
3. Sen. (Eng.) Mohamed M. Mahamud, CBS, M.P.

SENATE SECRETARIAT

il

" . 1. Mr. Charles Ngatia -Clerk Assistant
2. M=, Shiaron ngino _wRescasch Officer . K
3. Mr. IVI.»'lcom Ngugi -Legal Counsel -
4. Ms. Lucianne Limo - -Media Relations Officer
5. Ms. Joyce Chelagat -Audic-Recording Officer

‘VHN/SLR"[ /14%/2020: PRELIMINARIES

The meeting Was called to order at $:59 9 aa. and ther> followpd a word of p1ayu by
‘S,en. Mithika Linturi, M.P.

! '

MIN/SCRT/149/2020: ADOPTION OF AGENDA

The agenda of the meeting was adopted after it was proposed and seconded by Sen.
Enock Wambua, M.P. and Sen. (Arch) Sylvia Kasanga, M.P. respectively as follows-

1. Prayers;
2. Adoption of Agenda;
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operationalization of National Construction Authority (Defects Liability)
Regulations, 2020;
4. Any Other Business;
5. Adjournment.
MIN/SCRT/150/2020:  CONSIDERATION AND ADOPTION OF
COMMITTEE REPORT ON STATEMENT REGARDING THE
OPERATIONALIZATION OF NATIONAL CON STRUCTION AUTHORITY
(DEFECTS LIABILITY) REGULATIONS, 2020

The Connﬁitte;e cénsidered a draft reporton the consideration 6/ a Statement regarditig
the operationalization of National Construction Authority (Defects Liability)
Regulations, 2020 that was requested in the Senate on 9™ June, 2020.

The Committee made the following amendments-

a) Recommendation No. 2 — Should be refined and the censure action should more
specific;

b) Recommendation No. 3- Should be specific and a reporting timeline be included.

The Committee adopted the report with the above amendments after it was proposed

and seconded'by Sen. Okong’o Mogeni, 3C, M.P. and'Sen. Enock Wambua, M_P.

BT ey p

MIN/SCRT/151/2024: AIFOURNMENT

There being no niher business, = meeting was adjourned at-9:28 am. until W ednesday, .o oo

5% August; 2020.

A ) IR I P ’ A )
i - W y "]

Signed: Date7™ SEPTEMBER 2020

SSSAY

Sen. Paul Kimani Wamatangi, M.P.
Chairperson,
Roads & Transportation Committee
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SPECIAL ISSUE
Kenya Gazeite Supplement No. 5] 20th April, 2020
(Legislative Supplement No. 35 )
LEGAL NOTICE No. 64 ’

THE NATIONAL CONSTRUCTION AUTHORITY ACT
(No. 41 o 2011)
TEE NATIONAL CONSTRUCTION AUTHORITY (DEFECTS
LIABILITY) REGULATIONS, 2020

Arrangement of Regulations

PART I—PRELIMINARY

L. Citation.
2. Interpretation.
3. Patents Defect Liability period.
| 4. Chlignions Gj"l -parties during the paleni defects liability period::
5. Letent defecis Hability i)el‘ioéi. o
‘_ Ingarance cover for latent defects.

Alsurance by cwner

THE NATIONAL CONSTRUCTION ATITH ORIT'Y_‘ACT
; . g % ey

)
) e 4102011

IN EXERCISE of the powers conferred under section 42 of the National
Construction Authority Act, 201 1, the Cabinet Secretary for Transport,
Infrastructure, Housing, Urban Development and Public W orks, makes the
following Regulations—-

THE NATIONAL CONSTRUCTION AUTHORITY (DEFECTS
LIABILITY) REGULATIONS, 2020

PART I—PRELIMINARY

22
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Kenya Subsidiary Legislation, 2020

PART II—DEFECTS LIABILITY

-

(1) Every contract for the construction of a commercial building
shall prescribe a patent defects liability period.

(2)The patent defects liability period under sub regulation €]
shall be a minimum period®f twelve months after préctical
completion.

(3)A contractor shall be liable for the rectification of patent

defects that become apparent during the patent defects liability
period.

(4) A relevant professional shall be liable for the rectification of

patent defects that become apparent during the patent defects
liability period.

(5) A sub-contractor shall be liable for the rectification of patent
defects that become apparent during the patent defects liability

e
: g efects liabilit !
period.

1 3 L

. (1) During the pateat defects liability period, ihe owrar and the
ionz] or sub-contractor, shall jpintly = -+

e

prepaic @ s nile spetl

contractar, reievant profes
g the patent defects ideatified.

{2) The contracicr, ;zlevant professional or eub-coniractor,.shall
rectify the respective defes specified i the scie dule made under
sub regulation (1) after wineh the owner shall cecify that the
contractor, relevant profes ! or sub-contractsr, has made good
the defzciz identified.

g : " o

il !

(1) Every contract for the construction of a commercial building
shall prescribe a latent defects liability period.

(2) The latent defects liability period under sub regulation (1) shall
be a minimuwm period of six years from completion of the patent
defects liability period.

(3) A contractor shall be liable for the rectification of patent
defects that become apparent during the latent defects liability
period.

745

Patent defects
liability period.

Obligations of

parties during the
" patent defects

liability period.

3 Latent dcfects
liability period.

[nsurance cover
for latent defects.

Insurance by
OWner.




746 Kenya Subsidiary Legislation, 2020

7. Every owner of a commercial building shall at all times  insure the
commercial building against structural damage attributable to the owner.

Dated the 8th April, 2020.

“ “ >

o ) » JAMES MACHARIA,

Cabinet Secretary for Ministry of Transport, Infrastructure, Housing,
Urban Development and Public Works.
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Anne\m e 3 Lettel from Nationgl Assembly

&

REUSLICE OF K8 VN "
1%, € TEN e {‘-ClerksChamEvers
National: Assembly: -
: .,Parharnent Buildings”
PO. Box 4'(842-@0100
et -NAIROBi Kenya il

A ch Mugur_e,-N}endu : ) PR s et ¥
ltectural Assectatlon of Kenya TR ; e

QS Tem Oketch : T el R
3 tution. of Ccnstructlon P.n;ec M? agurs of Kenya S P
Eng. Naf .~j\J) arajais 5 o 5 3 # o 47

president, thstiiution: of E ,\gmeers of E\Mva

F'Mr Saratel, Nderitu - - s ST T )
: Chatrman, Chartered Institute of Arbitrators (Kenya Branch)

Dear g\-r—

RE: MEMORANDUM OF CONSOLIDATED CONSTRUCTION INDUSTRY

STAKEHOLDERS DISSENT TO THE NATIONAL CONSTRUCTION AUTHORITY
(DEFECT S LIABILITY) REGUU\T[ONS 2020

We acknowledge receipt of your unreferenced letter dated g* June. 2020 on the above
matter.
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“The purpose of this letter is to.inform you that the Natlonal Constructxon Authority

(Defects: anblhty) R J ‘ulatxonsr 2020 areyét to be submltted to'the: Natxonal ‘Assembly for
scrutmy in accordance thh section 11 of the Statutory lnstruments Act. 2013

The Cemmlttee on: Delegated Leglslatron will’ consnder your Memorandum durmg scruuny

n of the:said- Regulatlons and may contact you:for. further clanﬁcanon

el. No 0711324212;’

SERAHWP'K[@r\o '

For CLERK OF THE NAT!ONAL ASSEMBLY

,'-C@py to - ~.,"~Hon Justlce (th) Kxhara Kanukl EGH, SC

: ”;';Attorney Geéneral ;. -
-~ Office: ‘of the Attorney General and Department of Justlce

fESherla House S : .

NAIROBL

Hon Adan Mbﬁémmed, EGH , " : 0
Cabinet Secretary ' S

Ministry of EAC ard Regronal Develon“wer .
NAIRORI = - S, 4

- M James Micharia, EGH

abinet Secret: L0y

Ministry of T: cnspou lnfr<srrucmre .
Housing, Urban G Jelup ent & Public Worie
NAIKOBI

iindip, Secretaiy - PR
State Departmem for Public \X/orks ’
- Mlnlsrry ofTransporl lnfrastructure .

Housing. Urban Development & Publlc \*Jorl\s ~
NAIROBIT -

Eng. Maurice Akech

Executive Director

National Construction Authority
11" Floor, KCB Towers, Upper Hill
NAIROBI

-Marmm wh@m ma. be ‘

eri. (Rid.) Dr. cérdon,mhanangwa gpictsl v DL n AT
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Annexure 4 —Letters from Stakeholders

JOCCR 2 & mmACMK
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July 21, 2020

Hon. Senator Kimani Wamatangi Paul,
Chairman of the Senate Committee on Energy, Road and Transportation,

The Senate of the Republic of Kenya, _ *
NAIROBL # . » . » »
Dear Sir,

SENATE PRESENTATION BY THE CONSTRUCTION INDUSTRY STAKEHOLDERS ON DISSENT TO THE
NATIONAL CONSTRUCTION AUTHORITY (DEFECTS LIABILITY) REGULATIONS, 2020.

We wish to start by thanking you immensely for according us the privilege to appear before the Senate
Committee on Energy, Road and Transportation on Monday June 29, 2020 to make a presentation on the
construction industry’s dissent to the National Construction Authority (Defects Liability) Regulations, 2020
(herein after referred to as the Regulations) which were gazetted in the Special Issue of The Kenya Gazette
Supplement No. 51 of April 20, 2020.

For the record, the stakeholders who have prepared this presentation represent the interests of
professional consultants, genera and specialists building contractors, and property developers and owners
who belong to the following respective organizations: '

"

B )

Architectural Association of Kenya (AAK)

i

2. Assevintion of Consuiting Engineers of Kenya (ACEK)'

Association cf Construction i."!:;x:=~,:e:"_~‘ of Kenya (8 ‘.":fv’t':{') n .
Chartered Tnstituie of Arbitraiors (CIArb) =~ . ' '
iwn nf Construction Project Managers of Kenya (Ir.'Plv:i{j; ' -
Institution of Eaginesrs of Kenya (1K)

Hyoke of Quani

itv Surveyors of Kenya IQsK) ;

&. Kenya Assoriation of Building and Civil Engineering Coritrzstors (KALCEQ)
9. Kenya Fedeiztion.of Masier Builders (KFMB)

=lnpers Association (KPDA)

. Lo ] ) o
We the stakehoiders becgme aware of the cxistence gf these Regulations after thsy were gazetted, and
»

b'eing' dissatisfied with them, on June 8, 2020 we wrote a fairly comprehensive Memoyandum of-Dissent
(copy of the Memorandum stiached herewith for ease of reference) to Mr. James W. Machariz, the Cabinet
Secretary Ministry of Transport, Infrastructure, Housing & Urban Development and Public Works
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(MoTIHUD & PW), but we are yet to receive a response from him. The Memorandum was copied to the
following people:

1. Hon. Adan Mohamed EGH
Cabinet Secretary
Ministry of East Africa Community and Regional Development . -
» » 2
2. Justice (Rtd.) Paul Kihara Kariuki, EGH
Attorney General
Office of the Attorney General

3. Mr. Michael Sialai, EBS
Clerk of the National Assembly

4. Miaj. Gen. (Rtd) Dr. Gordon Kihalangwa, CBS
Principal Secretary
State Department for Public Works,
IMinistry of Transport, Infrastructure, Housing Urban Development &Public Works

5. Eng. Maurice Akech,
Executive Director
National Construction Authority

During the Senate Committee proceedings of fune 29, 2020, you direcied the CS of MoTIHUD & PW to

zer éop:ultations took place, and thereafter

© that we maka 2 preseniation on 1he same. Heing perused the avidence presented by the CS, we wish o
i f ¥

siate as foilows:

1.6 INTROEUCTION

For the racord, as professionals and vatriotic Kenyans, we wish to state unequivocally that, in principle,
we sunport any government and/or private seccor initiative that will improve the ease of doing
businkss in Kenya because the eny= economy in generai and tha.: enstiuction industry specifically
will be a berﬁbﬁciary of the initiative. il ‘ A ]

; ! ! !

2.0 PRELIMINARY ISSUES OF PROCESS AND PROCEDURE

e
@WTNB
\\ /5]“ ﬂ!“) q d

' ““,'i = m',”{f, iy B e a0
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2.1 We note that the thrust of the CS's eviclence revolves around five (5) meetings that took place
on diverse dates between December 3, 2019 and March 10, 2020 in various venues whose
primary agenda was to discuss The Draft Building Regulations (Building Code) for Kenya
(hereafter referred to as the Building Code).

2.2 We wish to conﬁrm"that as stakeholders, we were invited to all the above meetings to discuss

» the Draft Buildfhg Code, and we actively paficipated in the deliberations”
2.3 The professionals who represented us in these meetings have stated that, and they are willing
to attest to the same under oath or affirmation if need arise, that the National Construction
Authority (Defects Liability) Regulations, 2020 (hereafter referred to as the Regulations), which
are now the subject matter, were never presented as a substantive agenda in any of the
meetings.
2.4 Contrary to what the CS's evidence is alluding to, and at the risk of appearing to be making
insinuations, they have clarified that the factual position was as follows:
241 In the first meeting held in Naivasha on December 03 & 04, 2019 there was no
reference whatsoever to the Regulations.
B 1 ' B bl
242 Similarly, in the secend meeting held in Nairobi at Boma Hotel on December 05 &
v ) - 06,2019 there was no reference whatsoever to the Regulations.
¥ : : K- K W -
"2.43 i the {hird meeling held in Nairobi at Boma ‘iotei on Decernber 13, 2019 the
Requlations were mentioned for the Gist tine through a ;}.resentetim\ by a
representative  from the Ministry of Last Africa Commurity Reg:onal
Development (hereafter referred to as MoOEAC&KD). Thereafier, s evidenced by
Bundle 3, Item 6.2 (A,B.C&D), which stated:
) A The Regulations should b)e clear and should not interfere with stanrard contrat
' ' i I
J ; documents. v
W R : i il it ’ W
l B. The Regulations recjuire more copsultations and copies shoul,d be shared with

all stakeholders.

%Y S¢,
ad AL,
<5

N

= S FHESN.

g P =00 FPEYR A
% . ‘:.3:/;{;?'/ United We Stand

Tha [aateaciars 85.20749r A ven,a
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28 Nern-conformity with the Statutory Instruments Act 2018
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C. The Regulations should be designed in such a way that they do not cause

conflict among professionals working in a particular project.

D. The Regulations should be harmonized with the existing contract
documentation and should distribute risks effectively and efficiently.

» » » ‘
Item 7.0 of the same 'nﬂeting recommended that the proposed Regulations be
subjected to further engagement with other stakeholders.

We wish to state categorically that none of

the recommendations stated in
item 2.4 have taken place to date.

244  In the fourth meeting held in Nairobi at Boma Hotel on December 20, 2019 the

Regulations were not mentioned at all.

In the fifth meeting held in Mairobi at Delta on March 10, 2020 the Regulations were
net mentioned at all.
From the chronology of e

vents highlighted in item 2.4 above, and observations made therein,
it is glaring that the

process of stakeholder consultation has never been completed.

)

2.1

“ ot 5y
We are sware that the Staurtory Instruma:1s

o i o B
mongsi “tlies items, has
"2 persons or bodies

esg,

prescribed the proucdirces ihat are SUppPos:

other than Parliament, that wishes o Make any subsidiary legisiation before the
s2id legisiation can have the force of law. ; 3

iz vur corsidered view that the prerequisite outlined inthe StatLitor‘\?'In's_tr_uments';

Act, 2013, were not followed, and ther=fore the Regulations are not in conformity
it i.i.-“': It“(.t. l' & l' ’ C i ‘)
y Ry %
2.63  Our statements in this regard aic as follows: ’
!
!
'

2.6.3.1 Consultation with stakeholders

Page 4

GKrvB

Uniifed We Stand B

.'h:‘;- c'\t:.':'::‘. FRUIUN3TN o Yeryg HBUAPMPERWDNM?HS SOMN




o LAk s B
Jocca % L ERACMK

= e
St AN RO E g AAKI 3 22E811 G =</ R otIATOU aF GOySIRICTON IAHAGLES OF Krth

11 THE SURT ENERGIUTHE S v Lessidp e Frtnccess ¢ Zedinie

from the narrative that we have given above, we have demonstrated that
no specific stakeholder consultations took place, specifically in regard to the
Regulations, as alleged by the CS.

6.3.2 Preparation of Regulatory Impact Statement

w » » - i

» . .
We zre not aware of the ems{’ence of this statement.
2.6.3.3 Preparation of Explanatory Memorandum

\We are not aware of the existence of Explanatory temorandum and if at all
it exists, we would apprediate if we were given a copy-

2.6.3.4 Tabling of Statutory Instruments in the House

To the best of our knowledge, the Regulations were not tabled in
parlizment. Indeed, the Clerk of the National Assembly, through their letter
Ref: NA/DCS/CDL/CORR/ZOZO/OZS of June 17, 2020, informed us that the
Regulations were yet to be submitted to the National Assembly for scrutiny
in accordance with Section 1I of the Statutory Instruments Act, 2013 (copy
of the letter attached herewith for ease of reference).

‘ w 254 Commnr"\g the cbhserva 'uons that we hawe made above, we can siaie Ut eal Lﬁ_
. of contras iiction, that ihe “(equl"‘",n( 4id ot matd Lhreshok‘ of ¢he Statutory
Instruments Act, 2013, and if your honorshle sommittee is persuader to . agree with
us, we pray that it declares the Renulations .L!!‘.m.nl.L and dlrmt their -
withdrawai/suspension. ) »

3.05 r & KEHOLDERT CO#TERNS ON SUBSTANCE OF THE REGULATIONS

The skl Jidere’ conceins on the subgtance of the Regulations werg detailed.iis the fiem “rcl’\dlzl""\

sept to the CS. Macnors but the)y Cut be summarized as folioyvs |
)

)

!

3.1 Implications bf the Regulations as gazetted j

3.1.1 Upon perusal of the NCA (DL) Regulations, it became apparent that although the spirit
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of the regulations is positive, the drafters of the Regulations were not versed with the
operations of the Construction Industry, and therefore, they disregarded the well-known
globail principles that govern construction contracts, as well as the custom and trade usages
of the industry. To a very large extent, the Regulations have offended many construction
industry standard forms of contracts that haye been developed from best practice over a
long period by knowledgeafile and respected industry insfitutions. -

3.1.2 It is our considered view that there is no need to have local regulations on the matter of

defects and liability arising thereof, as these are technical and contractual issues that have
been adequately addressed in the various standard forms of contract.

3.1.3 The Regulations have attempted to deal with the symptoms of the challenges arising from

the issues related with defects instead of addressing the root cause of the problems, which
are poor workmanship by the Contractor/Subcontractor, and sometimes lack of effective
supervision by the relevant professionals.

3.1.4 This subsection is defective as it contravenes the basics of the Laws of Contract.

Suffice to say that as the Regulations stand, they have introduced a lot of confusion in the indust 7
Y g Y Ty,

and

consultants, contractors and sub-contractors, and consultants and developers.
N : o )

3. Deﬁniﬁnns;'/.'In’x-i?:pre?"’

they will be a recipe for disputes between contractors and developers, contractors and

Fons and their Impliciations
e definitions ure-d are out ric;

..”. .

stent wiiih con:iuchon
. T Mg e ' . S e

<

vinorract and/er
terminologies, «whila oihers are ambigiious. '

4.0 OUR PRAYER AND CONCLIEICH

Fraom the

2bj

and'thia will be a recipe for Nurierouy disputec.

We

SN
n

obszrvaiions riage ftems 110 3 above, we can infer as follows: -

wugh the spirit of tha Regulzations mav have baen positive, depending on the intende:!

e, as they stand, they wiil i2ring a lot of confusion ig the cenitiuciion industry in.Keiya,

! ! !

believe that the process used to make these Regulations did not conform with the Statutory

Instruments Act, 2013. We have no evidence that the key requirements of the Aci, including but

not
and

ol

\!‘g Ty b7 o

limited to, Consultations with stakeholders, Preparation of a Regulatory Impact Statement
Preparation of an Explanatory Memorandum were adhered to.

‘8 ! ) ]
)] ‘ 1) l ‘ﬁ. By . L
B kol LY E %,
2 NEwE United e Stand X .
5 Inz\‘:::u.\('m :' :'.'. 37 At .\‘ :-": £y m‘ﬂmm’mm@ﬂmw

32

] ’ : } “),

Page 6



. &3

\",‘-,ﬂ\‘l vtz

gtz

SOA s N Eiﬂ

Jocch & @&l BlAcMK

2 \ of < o
e rmDaTsa AindmEazaNi A} AT e AL If ZSTOTIATION Of COARTIICTIOR BATIGERS OF KLNAA
M TAT BLILT TR PERVENT B T A

43 Because the Regulations grossly contradict the global construction industry best practice, as
contained in many globally respected and widely used standard forms of contract, the Regulations
will not augur-well and they may becomg a point of ridicule in the”eyes of many local and
iMternational construction industry players and financers, induding Multi-Lateral Development
Banks which use the MDB Edition of the FIDIC contract in the projects that they finance.

44 The operation of the National Construction Authority (Defects Liability) Regulations, 2020 be
revoked forthwith because they are not in conformity with the Statutory Instruments Act 2013.

We remain hopeful that your honorable Committee shall find in our favor and take the appropriate action.

Meanwhile, should you require any further clarification, please do not hesitate to contact us.

SIGNED:
" " “
, VA7) | ;
- . B ] LA i sl K
Kair: Bachia, Criairman v .//?_-’:"(.-'//,)( eemr o
Joint Building Censtruction Cauncil (JBCC) P a1

Mugure Njendu, President
Architectural Association of Kenya (AAK):

Ramesh Vishrany, Chairman
¥enya Associaticn-of Building and C)IVII Engineering Con’n a\tor: . d

(KABC’EC) ] i "\ U\/\W

! '

Palkesh Shah, Chairman
Kenya Property Developers Association (KPDA)
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Eng. Maurice Owiti
Kenya Federation of Master Builders (KFiMB)

Peter Kariuki, Chairman
Institute of Quantity Surveyors of Kenya (IQSK)
» - , - % "

Eng. Nathaniel Matalanga, President
Institution of Engineers of Kenya (IEK),

Nashon Okowa, Chairman
Association of Construction Managers of Kenya (ACMK) @Wﬂ
Eng. Henry Ndugah, Chairperson,

Association of Consulting Engineers of Kenya (ACEK),

QS. Tom Oketch, Chairman Iﬁ;{i (—_—7
Institution of Construction Project Managers of Kenya {(ICPMK) H ) J‘Eﬁ ) Q
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